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CONSTITUTION 


OF  THE 


United  States  of  America. 


PREAMBLE. 
Objects  of  the  GonsUtution. 


Sec. 


ARTICLE  II. 


SEC. 
1. 
2. 


10. 


ARTICLE  I. 

LoGrtolatlve  powers.  In  wbom  yeeted. 
House  of  RepresentatlTes,  how  and  by 
whom  chosen.  Qoallflcations  of  a  Rep- 
resentatlTe.  RepresenUtives  and  direct 
taxes,  how  apportioned.  Census.  Va- 
cancies to  be  filled.  Power  of  choosing 
offlcers,  and  of  impeachment. 
Senators,  how  and  by  whom  chosen. 
How  classified.  State  Executive  to  make 
temporary  appointments  In  case,  Ac 
Qualifications  of  a  Senator.  President 
of  the  Senate  has  right  to  TOte.  Presi- 
dent pro  tern,  and  other  officers  of  Sen- 
ate, how  chosen.  Power  to  try  impeach- 
ment When  President  is  tried.  Chief 
Justice  to  preside.  Sentence. 
Times,  Ac,  of  holding  elections,  how 
prescribed.  One  session  in  each  year. 
Membership.  Quorum.  Adjournments. 
Rules.  Power  to  punish  or  expel.  Jour- 
nal. Time  of  adjournment  limited  un- 
less, Ac 

Compensation.  PriTlIeges.  Disqualifi- 
cation in  certain  cases. 
House  to  originate  all  revenue  bills. 
Veto.  Bin  may  be  passed  by  two-thirds 
of  each  House,  notwithstanding,  Ac 
Bill  net  returned  in  ten  days.  Provi- 
sion as  to  all  orders,  Ac,  except,  Ac 
Powers  of  Congress. 
Provision  as  to  migration  or  importation 
of  certain  persons.  Hahea*  corpus. 
Bills  of  attainder,  Ac  Taxes,  how  ap- 
portioned. No  export  duty.  No  commer- 
cial preferences.  No  money  drawn  from 
Treasury  unless,  Ac.  No  titular  nobili- 
ty. Officers  not  to  receive  presents,  un- 
less, Ac 

States  prohibited  from  the  exercise  of 
certain  powers. 


1.  President  and  Vice-President,  their  term 
of  otOoe.  Electors  of  President  and 
Vice-President,  number,  and  how  ap- 
pointed. Electors  to  vote  on  same  day. 
Qualification  of  PresldenL  On  whom 
his  duties  devolve  in  case  of  his  removal, 
death,  Ac  Presidents  compensation. 
Hfs  oath. 

2.  President  to  be  Commander-in-Chief. 
He  may  require  opinion  of,  Ac,  and 
may  pardon.  Treaty-making  power. 
Nomination  of  certain  offlcera.  When 
President  may  fill  vacancies. 

8.  President  shall  communicate  to  Con- 
gress. He  may  convene  and  adjourn 
Congress  in  case,  Ac  Shall  receive  am- 
bassadors, execute  laws,  and  commis- 
sion officers. 

4,  All  dvU  offices  forfeited  for  certain 
crimes. 

ARTICLE  ni. 
Sec. 

1.  Judicial  power.  Tenure.  Compensa- 
tion. 

2.  Judicial  power,  to  what  cases  It  extends. 
Original  Jurisdiction  of  Supreme  Court. 
Appellate.  Trial  by  Jury,  except,  Ac 
Trial,  where. 

8.  Treason  defined.  Proof  of.  Punishment. 


Sec. 


ARTICLE  IV. 


1.  Credit  to  be  given  to  public  Acts,  Ac,  of 
every  State. 

2.  Privileges  of  citizens  of  each  State.  Fu- 
gitives from  Justice  to  be  delivered  up. 
Persons  held  to  service,  having  escaped, 
to  be  delivered  up. 

8.  Admission  of  new  States.  Power  of 
Congress  over  territory  and  other  prop- 
erty. 

4.  Republican  form  of  government  guar- 
anteed.  Each  State  to  be  protected. 
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ARTICLE  V. 
Oonstitntlon,  how  amended.    Proyiso. 

ARTICLE  VI. 
CertalD  debts.  Ac.,  adopted.    Sapremacy  of 
Consdtatloii,  treatJes  and   laws  of  the 
Unfted  States.    Oatli  to  support  Constltu- 
tloD,  by  whom  taken.    Ko  religious  test. 

ARTICLE  Vn. 
Wbat  ratUcatlon  shall  establish  Constitution. 


AMENDMENTS. 

ARTICLE  I. 

Rellgioas  estabUsbment  prohibited.  Free- 
dom of  speech,  of  the  press,  and  right  to 
petlUon. 

ARTICLE  U. 
RIgtit  to  keep  and  bear  arms. 

ARTICLE  UI. 
No  soldier  to  be  quartered  in  any  house  un- 
less, Ac. 

ARTICLE  IV. 
Right  of  seareh  and  seizure  regulated. 

ARTICLE  V. 

Provisions  concerning  prosecutions,  trials 
and  punishments.  Private  property  not 
to  t>e  taken  for  public  use  without,  Ac 

ARTICLE  VI. 

Further  provisions  respecting  criminal  pros- 
ecutions. 


ARTICLE  vn. 
Right  of  trial  by  Jury  secured. 
ARTICLE  vni. 
Bail,  fines  and  punishments. 

ARTICLE  IX. 
Rules  of  construction. 


ARTICLE  X. 


Same  subject. 


ARTICLE  XI. 
Same  subject 

ARTICLE  xn. 
Manner  of  choosing  President  and  Vice- 
President. 

ARTICLE  XIII. 
Sec. 
1.  Slavery  abolished. 

3.  Power  of  Congress,  Ac. 

ARTICLE  XIV. 
SEC. 

1.  Who  citizens ;  privileges. 

2.  Apportionment  and  bssis  of  representa- 
tion. 

8.  Political  disabiltUet. 

4.  Validity  of  pubUc  debt ;  debts  of  the 
rebellion,  or  for  slaves,  invalid. 

6.  Power  of  Congress,  Ac 

ARTICLE  XV. 
SEC. 

1.  Right  to  vote  not  abridged  by  race, 
color  or  previous  condition. 

2.  Power  of  Congress,  Ac 


We  the  people  of  the  United  States,  in  order  to  form  a  more    Preamble.  _ 
perfect  union,  establish  justice,  insure  domestic  tranquillity,  ^^^^[^^©4®'  ^ 


provide  for  the  common  defense,  promote  the  general  wel-  ^^  j 
fare,  and  secure  the  blessings  of  liberty  to  ourselves  and  our 
posterity,  do  ordain  and  establish  this  Constitution  for 
the  United  States  of  America. 


Sli; 


ARTICLE  I. 

Section  1.  All  legislative  powers  herein  granted  shall  be  vested  LegiBiative 
in  a  Congress  of  the  United  States,  which  shall  consist  of  a  Sen-  whom  Vested!  ° 
ate  and  House  of  Representatives. 

Section  2.  The  House  of  Representatives  shall  be  composed  House  of 
of  members  chosen  every  second  year  by  the  people  of  the  several  uvwl'^how'^and 
States,  and  the  electors  in  each  State  shall  have  the  qualifications  ^y  whom  chosen 
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"""^v^"^    requisite  for  electors  of  the  most  numerous  branch  of  the  State 

Legislature. 
Quaiiflcadons      No  person  shall  be  a  Representative  who  shall  not  have  attained 

live.   ^     °  "  to  the  age  of  twenty-five  years,  and  been  seven  years  a  citizen 
of  the  United  States,  and  who  shall  not,  when  elected,  be  an 
inhabitant  of  that  State  in  which  he  shall  be  chosen. 
RepreBenta-      Representatives  and  direct  taxes  shall  be  apportioned  among 

tM»,*how  ap-  the  several  States  which   may  be  included  within  this  Union 

portioned.  according  to  their  respective  numbers,  which  shall  be  determined 
by  adding  to  the  whole  number  of  free  persons,  including  those 
bound  to  service  for  a  term  of  years,  and  excluding  Indians  not 
Census.  taxed,  three-fifths  of  all  other  persons.  The  actual  enumeration 
shall  be  made  within  three  years  after  the  first  meeting  of  the  Con- 
gress of  the  United  States,  and  within  every  subsequent  term  of  ten 
years,  in  such  manner  as  they  shall  by  law  direct.  The  number 
of  Representatives  shall  not  exceed  one  for  every  thirty  thousand, 
but  each  State  shall  have  at  least  one  Representative ;  and  until 
such  enumeration  shall  be  made,  the  State  of  New  Hampshire 
shall  be  entitled  to  choose  three,  Massachusetts  eight,  Rhode 
Island  and  Providence  Plantations  one,  Connecticut  five,  New 
York  six,  New  Jersey  four,  Pennsylvania  eight,  Delaware  one, 
Maryland  six,  Virginia  ten.  North  Carolina  five,  South  Carolina 
five,  and  Georgia  three. 
Vacancies  to      When  vacancies  happen  in  the  representation  from  any  State, 

be  filled.  ^^^q  executive  authority  thereof  shall  issue  writs  of  election  to 

fill  such  vacancies. 

powerofchoos-      The  Ilouse  of  Representatives  shall  choose  their  Speaker  and 

^imp^toenl  other  officers,  and  shall  have  the  sole  power  of  impeachment. 
Senators,  how      SECTION  3.  The  Senate  of  the  United  States  shall  be  composed 

cSosenf  ^^**"*  of  two  Senators  from  each  State,  chosen  by  the  Legislature  thereof, 
for  six  years ;  and  each  Senator  shall  have  one  vote. 

How  classified.  Immediately  after  they  shall  be  assembled  in  consequence  of 
the  first  election,  they  shall  be  divided  as  equally  as  may  be  into 
three  classes.  The  seats  of  the  Senators  of  the  first  class  shall 
be  vacated  at  the  expiration  of  the  second  year,  of  the  second 
class  at  the  expiration  of  the  fourth  year,  and  of  the  third  class 
at  the  expiration  of  the  sixth  year,  so  that  one-third  may  be 
state  Execu-  chosen  every  second  year ;  and  if  vacancies  happen  by  resigna- 

temporar^  \^p^  tion,  or  otherwise,  during  the  recess  of  the  Legislature  of  any 

^e!Tc.°^'  *  °  State,  the  Executive  thereof  may  make  temporary  appointments 
until  the  next  meeting  of  the  Legislature,  which  shall  then  fill 
such  vacancies. 
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No  person  shall  be  a  Senator  who  shall  not  have  attained  to  the    ""-""v^-^ 
age  of  thirty  years,  and  been  nine  years  a  citizen  of  the  United  of  a  senaSr.**"* 
States,  and  who  shall  not,  when  elected,  be  an  inhabitant  of  that 
State  for  which  he  shall  be  chosen. 

The  Vice-President  of  the  United  States  shall  be  President  of  president  of 
the  Senate,  but  shall  have  no  vote  unless  they  be  equally  divided,  ught  to^oti. 

The  Senate  shall  choose  their  other  officers,  and  also  a  Presi-  President  pro 
dent  pro  tempore,  in  the  absence  of  the  Vice-President,  or  when  offlcere  of  ^sen- 
he  shall  exercise  the  office  of  President  of  the  United  States.  "^  ^  ^^^ 

The  Senate  shall  have  the  sole  power  to  try  all  impeachments.  ,  Power  to  try 

Impeachments. 

When  sitting  for  that  purpose,  they  shall  be  on  oath  or  affirma- 
tion.    When  the  President  of  the  United  States  is  tried,   the    when   presi- 

Chief  Justice  shall  preside:  and  no  person  shall  be  convicted  cnief  Justice  to 

preside, 
without  the  concurrence  of  two-thirds  of  the  members  present. 

Judgment  in  cases  of  impeachment  shall  not  extend  further    sentence, 
than  to  removal  from  office,  and  disqualification  to  hold  and 
enjoy  any  office  of  honor,  trust  or  profit  under  the  United  States  : 
but  the  party  convicted  shall  nevertheless  be  liable  and  subject  to 
indictment,  trial,  judgment  and  punishment,  according  to  law. 

Section  4.  The  times,  places  and  manner  of  holding  elec-  Times,  ac.,  of 
tions  for  Senators  and  Representatives  shall  be  prescribed  in  each  tions,  uow  prel 

scribed 

State  by  the  Legislature  thereof  ;  but  the  Congress  may  at  any    u.  s.  "statutes 
time  by  law  make  or  alter  such  regulations,  except  as  to  the  ^*^'^^' *'^- 
places  of  choosing  Senators. 
The  Congress  shall  assemble  at  least  once  in  every  year,  and    one  session  in 

each  year 

such  meeting  shall  be  on  the  first  Monday  in  December,  unless 
they  shall  by  law  appoint  a  different  day. 

Section  5.  Each  House  shall  be  the  judge  of  the  elections.    Membership, 
returns  and  qualifications  of  its  own  members,  and  a  majority 
of  each  shall  constitute  a  quorum  to  do  business  ;  but  a  smaller    Quorum, 
number  may  adjourn  from  day  to  day,  and  may  be  authorized  to  Adjournments, 
compel  the  attendance  of  absent  members  in  such  manner  and 
under  such  penalties  as  each  House  may  provide. 

Each  House  may  determine  the  rules  of  its  proceedings,  pun-  Rules;  power 
ish  its  members  for  disorderly  behavior,  and,  with  the  concur-  ^l"°**^  ^^  ®*" 
rence  of  two-thirds,  expel  a  member. 

Each  House  shall  keep  a  journal  of  its  proceedings,  and  from    jQ^^m^i^ 
time  to  time  publish  the  same,  excepting  such  parts  as  may  in 
their  judgment  require  secrecy ;  and  the  yeas  and  nays  of  the 
members  of  either  House  on  any  question  shall,  at  the  desire  of 
one-fifth  of  those  present,  be  entered  on  the  journal. 
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'''•^v— ^        Neither  House,  during  the  session  of  Congress,  shall,  without 
joumment  iim-  the  consent  of  the  other,  adjourn  for  more  than  three  days,  nor 
,  un  ess,  Ac  ^^  any  other  place  than  that  in  which  the  two  Houses  shall  be 
sitting. 
Compensation.      SECTION  6.  The  Senators  and  Representatives  shall  receive  a 
compensation  for  their  services,  to  be  ascertained  by  law,  and 
paid  out  of  the  Treasury  of  the  United  States.     They  shall  in  all 
Privileges,      cases,  except  treason,  felony  and  breach  of  the  peace,  be  privi- 
leged from  arrest  during  their  attendance  at  the  session  of  their 
respective  Houses,  and  in  going  to  and  returning  from  the  same ; 
and  for  any  speech  or  debate  in  either  House  they  shall  not  be 
questioned  in  any  other  place. 
Dtoquaiiflca-     ^^  Senator  or  Representative  shall,  during  the  time  for  which 
t^m  certain  j^^  ^^  elected,  be  appointed  to  any  civil  office  under  the  author- 
ity of  the  United  States  which  shall  have  been  created  or  the 
emoluments  whereof  shall  have  been  increased  during  such  time  ; 
and  no  person  holding  any  office  under  the  United  States  shall 
be  a  member  of  either  House  during  his  continuance  in  office. 
House  to  origi-     Sectiok  7.  All  Bills  for  raising  revenue  shall  originate  in  the 
nateau revenue  JJQ^gg  ^f  Representatives  ;  but  the  Senate  may  propose  or  concur 
with  amendments  as  on  other  Bills. 
Veto.  Every  Bill  which  shall  have  passed  the  House  of  Representa- 

tives and  the  Senate  shall,  before  it  become  a  law,  be  presented 
to  the  President  of  the  United  States ;  if  he  approve  he  shall 
sign  it,  but  if  not  he  shall  return  it,  with  his  objections,  to  that 
House  in  which  it  shall  have  originated,  who  shall  enter  the 
objections  at  large  on  their  journal,  and  proceed  to  reconsider 
it.     If  after  such  reconsideration  two-thirds  of  that  House  shall 
Bill  may  be  agree  to  pass  the  Bill,  it  shall  be  sent,  together  with  the  objec- 
thirds  0 1  each  tions,  to  the  other  House,  by  which  it  shall  likewise  be  recon- 
8tandtog?&c.  "  sidered,  and  if  approved  by  two-thirds  of  that  House  it  shall 
become  a  law.     But  in  all  such  cases  the  votes  of  both  Houses 
shall  be  determined  by  yeas  and  nays,  and  the  names  of  the  per- 
sons voting  for  and  against  the  Bill  shall  be  entered  on  the  jour- 
Biu  not  re-  nal  of  each  House  respectively.     If  any  Bill  shall  not  be  returned 
toraed  In  ten  ^^  ^^^  President  within  ten  days   (Sundays  excepted)  after  it 
shall  have  been  presented  to  him,  the  same  shall  be  a  law,  in  like 
manner  as  if  he  had  signed  it,  unless  the  Congress  by  their  ad- 
journment prevent  its  return,  in  which  case  it  shall  not  be  a  law. 
Provision  as  to     Every  order,  resolution  or  vote  to  which  the  concurrence  of 
Seep?  Ac.  **'"  ^^^  Senate  and  House  of  Representatives  may  be  necessary  (ex- 
cept on  a  question  of  adjournment)  shall  be  presented  to  the 
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President  of  the  United  States  ;  and  before  the  same  shall  take 
effect  shall  be  approved  by  him,  or,  being  disapproved  by  him, 
shall  be  repassed  by  two-thirds  of  the  Senate  and  House  of  Rep- 
resentatives, according  to  the  rules  and  limitations  prescribed  in 
the  case  of  a  Bill. 

Sbction  8.  The  Congress  shall  have  power — 

To  lay  and  collect  taxes,  duties,  imposts  and  excises  to  pay 
the  debts  and  provide  for  the  common  defense  and  general  wel- 
fare of  the  United  States ;  but  all  duties,  imposts  and  excises 
shall  be  uniform  throughout  the  United  States  ; 

To  borrow  money  on  the  credit  of  the  United  States  ; 

To  regulate  commerce  with  foreign  nations,  and  among  the 
several  States,  and  with  the  Indian  tribes ; 

To  establish  an  uniform  rule  of  naturalization,  and  uniform 
laws  on  the  subject  of  bankruptcies  throughout  the  United 
States; 

To  coin  money,  regulate  the  value  thereof,  and  of  foreign  coin, 
and  fix  the  standard  of  weights  and  measures  ; 

To  provide  for  the  punishment  of  counterfeiting  the  securities 
and  current  coin  of  the  United  States ; 

To  establish  post  offices  and  post  roads ; 

To  promote  the  progress  of  science  and  useful  arts,  by  secur- 
ing for  limited  times  to  authors  and  inventors  the  exclusive  right 
to  their  respective  writings  and  discoveries ; 

To  constitute  tribunals  inferior  to  the  Supreme  Court ; 

To  define  and  punish  piracies  and  felonies  committed  on  the 
high  seas,  and  offenses  against  the  law  of  nations  ; 

To  declare  war,  grant  letters  of  marque  and  reprisal,  and  make 
rules  concerning  captt^es  on  land  and  water  ; 

To  raise  and  support  armies,  but  no  appropriation  of  money 
to  that  use  shall  be  for  a  longer  term  than  two  years  ; 

To  provide  and  maintain  a  navy ; 

To  make  rules  for  the  government  and  regulation  of  the  land 
and  naval  forces ;  '^ 

To  provide  for  calling  forth  the  militia  to  execute  the  laws  of 
the  Union,  suppress  insurrections  and  repel  invasions ; 

To  provide  for  organizing,  arming  and  disciplining  the  militia, 
and  for  governing  such  part  of  them  as  may  be  employed  in  the 
service  of  the  United  States,  reserving  to  the  States  respectively 
the  appointment  of  the  officers  and  the  authority  of  training 
the  militia  according  to  the  discipline  prescribed  by  Congress  ; 


A.  D.  1804. 
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5  Wheat.,  817; 
12  Wheat.,  419. 


9  Wheat.,  1: 
12  Pet.,  78;  2 
Wheat,  269. 


4  Wheat,  122; 
12  Wheat,  218. 


4  Gray,  669. 


6  Wheat,  168. 
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"^■^v^^  To  exercise  exclusive  legislation  in  all  cases  whatsoever  over 
9  \^St?'788;  such  district  (not  exceeding  ten  miles  square)  as  may,  by  cession 
Wheat,  .  ^^  particular  States,  and  the  acceptance  of  Congress,  become  the 
seat  of  the  government  of  the  United  States,  and  to  exercise 
like  authority  over  all  places  purchased,  by  the  consent  of  the 
Legislature  of  the  State  in  which  the  same  shall  be,  for  the  erec- 
tion of  forts,  magazines,  arsenals,  dock  yards,  and  other  needful 
buildings ;  and 

To  make  all  laws  which  shall  be  necessary  and  proper  for  carry- 
ing into  execution  the  foregoing  powers,  and  all  other  powers 
vested  by  this  Constitution  in  the  government  of  the  United 
States  or  in  any  department  or  officer  thereof. 
provisioD  as  to      SECTION  9.  The  migration  or  importation  of  such  persons  as 
Importation^of  any  of  the  States  now  existing  shall  think  proper  to  admit  shall 
certain  persons.  ^^^  ^^  prohibited  by  the  Congress  prior  to  the  year  one  thousand 
eight  hundred  and  eight,  but  a  tax   or  duty  may  be  imposed  on 
such  importation,  not  exceeding  ten  dollars  for  each  person. 
Habeas an-pii^.      The  privilege  of  the  writ  of  Habeas  Corpus  shall  not  be  sus- 
4cranch,75.   p^jj^^^^^  unless  wheu,  in  cases  of  rebellion  or  invasion,  the  public 

safety  may  require  it. 
Bills  of  attain-      No  bill  of  attainder  or  ex  post  facto  law  shall  be  passed. 
^Ti^umi'  12     ^^  capitation  or  other  direct  tax  shall  be  laid,  unless  in  pro- 
wheat.,213.      portion  to  the  census  or  enumeration  hereinbefore  directed  to  be 

Taxes,  how,, 
apportioned.        taKen. 

No  export  duty.      No  tax  or  duty  shall  be  laid  on  articles  exported  from  any 

State. 
No  commercial     No  preference  shall  be  given  by  any  regulation  of  commerce  or 
preferences.       revenue  to  the  ports  of  one  State  over  those  of  another ;  nor 
shall  vessels  bound  to  or  from   one  State  be  obliged  to  enter, 
clear  or  pay  duties  in  another. 
NO  money      No  money  shall   be  drawn  from  the  Treasury  but  in  conse- 
Treasury,   u  n-  queuce  of  appropriations  made  by  law  ;  and  a  regular  statement 
less,  Ac.  ^^^  account  of  the  receipts  and  expenditures  of  all  public  money 

shall  be  published  from  time  to  time. 
No  titular  no-      No  title  of  nobility  shall  be  granted  by  the  United  States ; 
and  no  person  holding  any  office  of  profit  or  trust  under  them 
Officers,  not  to  shall,  without  the  consent  of  the  Congress,  accept  of  any  present, 
euts,  unless, Ac.  emolument,  office,  or  title,   of  any  kind  whatever,  from  any 
king,  prince  or  foreign  State, 
states    pro-      SECTION  10.  No  State  shall  enter  into  any  treatv,  alliance  or 

hlblted  from  the  ^    _  .  ,  ,    .  .  -  j  •     i  • 

exercise  of  cer-  confederation ;  grant  letters  of  marque  and  repnsal ;  coin  money ; 
~u  ^etTW,  emit  bills  of  credit ;  make  anything  but  gold  and  silver  coin  a 
420;  6  Gray,  297.  ^g^j^^j.  [^  payment  of  debts;  pass  any  bill  of  attainder,  ex  post 
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facto  law,  or  law  impairing  the  obligation  of  contracts,  or  grant    """^"v ' 

any  title  of  nobility. 

No  State  shall,  without  the  consent  of  the  Congress,  lay  any  12  wheat,  419. 
imposts  or  duties  on  imports  or  exports  except  what  may  be 
absolutely  necessary  for  executing  its  inspection  laws,  and  the 
net  produce  of  all  duties  and  imposts  laid  by  any  State  on  im- 
ports or  exports  shall  be  for  the  use  of  the  Treasury  of  the 
United  States ;  and  all  such  laws  shall  be  subject  to  the  revision 
and  control  of  the  Congress. 

No  State  shall,  without  the  consent  of  Congress,  lay  any  duty 
of  tonnage,  keep  troops  oi*  ships  of  war  in  time  of  peace,  enter 
into  any  agreement  or  compact  with  another  State,  or  with  a 
foreign  power,  or  engage  in  war,  unless  actually  invaded,  or  in 
such  imminent  danger  as  will  not  admit  of  delay. 

ARTICLE  II. 

Section  1.  The  executive  power  shall  be  vested  in  a  President    president  and 
of  the  United  States  of  America.     He  shall  hold  his  office  during  S'Tl^l  m°of 
the  term  of  four  years,  and,  together  with  the  Vice-President  ®®*^' 
chosen  for  the  same  term,  be  elected  as  follows  : 

Each  State  shall  appoint,  in  such  manner  as  the  Legislature    Electors  of 
thereof  may  direct,  a  number  of   Electors  equal  to  the  whole  viS^-^p^Sent 
number  of  Senators  and  Representatives  to  which  the  State  may  Sow^iwfnted.^ 
be  entitled  in  the  Congress :  but  no  Senator  or  Representative, 
or  person  holding  an  office  of  trust  or  profit  under  the  United 
States,  shall  be  appointed  an  Elector. 

The  Congress  may  determine  the  time  of  choosing  the  Electors,  Eiectore  to  vote 
and  the  day  on  which  they  shall  give  their  votes ;  which  day  ^^suuuW 
shall  be  the  same  throughout  the  United  States.  ^**^'  ^ 

No  person  except  a  natural  born  citizen,  or  a  citizen  of  the     Quaiiacations 
United  States  at  the  time  of  the  adoption  of  this  Constitution,  ^^'p^^^^i^- 
shall  be  eligible  to  the  office  of  President ;  neither  shall  any  per- 
son be  eligible  to  that  office  who  shall  not  have  attained  to  the 
age  of  thirty-five  years  and  been  fourteen  years  a  resident  within 
the  United  States. 

In  case  of  the  removal  of  the  President  from  office,  or  of  his  on  whom  ws 
death,  resignation,  or  inability  to  discharge  the  powers  and  duties  in  c^e  o^hls 
of  the  said  office,  the  same  shall  devolve  on  the  Vice-President,  J^^^^^®*^  *^^®^*^^ 
and  the  Congress  may  by  law  provide  for  the  case  of  removal,  ^^  |  statutes, 
death,  resignation,  or  inability,  both  of  the  President  and  Vice- 
President,  declaring  what  officer  shall  then  act  as  President,  and 


Digitized  by  VjOOQ IC 


XII  CONSTITUTION  OF  THE  UNITED  STATES. 

A.  D.  1894. 

^"^"v^^    such  oflScer  shall  act  accordingly  until  the  disability  be  removed, 

or  a  President  shall  be  elected. 

President's     The  President  shall,  at  stated  times,  receive  for  his  services  a 

u78.  statu^  compensation  which  shall  neither  be  increased  nor  diminished 

1798, 9;  1858,97,  (jyj.|^g  ^j^g  period  for  which  he  shall  have  been  elected,  and  he 

shall  not  receive  within  that  period  any  other  emolument  from 

the  United  States  or  any  of  them. 

Before  he  enter  on  the  execution  of  his  office,  he  shall  take  the 

following  oath  or  affirmation  : 

His  oath.  **  I  do  solemnly  swear  (or  affirm)  that  I  will  faithfully  execute 

the  office  of  President  of  the  United  States,  and  will,  to  the  best 

of  my  ability,  preserve,  protect  and  defend  the  Constitution  of 

the  United  States." 

President  to      SECTION  2.  The  President  shall  be  Commander-in-Chief  of  the 

to-cwef?*"^^"  Army  and  Navy  of  the  United  States,  and  of  the  Militia  of  the 

several  States  when  called  into  the  actual  service  of  the  United 

He  may  require  States ;  he  may  require  the  opinion,  in  writing,  of  the  principal 

and  may  pardon  officer  in  each  of  the  executive  departments  upon  any  subject 

relating  to  the  duties  of  their  respective  offices,  and  he  shall 

have  power  to  grant  reprieves  and  pardons  for  oifenses  against 

the  United  States,  except  in  cases  of  impeachment. 

Treaty-making     He  shall  have  power,  by  and  with  the  advice  and  consent  of 

power.  '     */ 

"Tclinch,  m";  the  Senate,  to  make  treaties,  provided  two-thirds  of  the  Senators 
pe*^'^;'  18 present  concur;  and  he  shall  nominate,  and  by  and  with  the 
Pet.,  415.  advice  and  consent  of  the  Senate  shall  appoint,  Ambassadors, 

certain  offlcere.  other  public   Ministers  and  Consuls,  Judges  of  the  Supreme 
PeuT^.^"'^'^  Court,  and  all  other  officers  of  the  United  States  whose  appoint- 
ments are  not  herein  otherwise  provided  for,  and  which  shall  be 
established  by  law  ;  but  the  Congress  may  by  law  vest  the  appoint- 
ment of  such  inferior  officers  as  they  think  proper  in  the  Presi- 
dent alone,  in  the  Courts  of  law,  or  in  the  heads  of  departments. 
When  Presi-      The  President  shall  have  power  to  fill  up  all  vacancies  that  may 
vacandes/       happen  during  the  recess  of  the  Senate,  by  granting  commis- 
sions which  shall  expire  at  the  end  of  their  next  session. 
President  shall      SECTION  3.  He  shall  from  time  to  time  give  to  the  Congress 
Congress.         information  of  the  state  of  the  Union,  and  recommend  to  their 
consideration  such  measures  as  he  shall  judge  necessary  and  expe- 
He  may  con-  dient ;  he  may,  on  extraordinary  occasions,  convene  both  Houses, 
ioarn  Congress,  or  either  of  them,  and  in  case  of  disagreement  between  them 
Shall  receive  ^^^  respect  to  the  time  of  adjournment  he  may  adjourn  them 
ambassadors,  to  such  time  as  he  shall  think  proper  ;  he  shall  receive  Ambassa- 

execute  laws,  r     r      7 

and  commission  dors  and  other  public  Ministers  ;  he  shall  take  care  that  the  laws 
officers.  ^  ' 
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be  faithfully  executed,  and  shall  commission  all  the  oflBcers  of 
the  United  States. 

Section  4.  The  President,  Vice-President,  and  all  civil  officers  AUdvii  offices 
of  the  United  States,  shall  be  removed  from  office  on  impeach-  teKw^" 
ment  for,  and  conviction  of,  treason,  bribery,  or  other  high  crimes 
and  misdemeanors. 

ARTICLE  III. 

Section  1.  The  judicial  power  of  the  United  States  shall  be  jumdai  power, 
vested  in  one  Supreme  Court  and  in  such  inferior  Courts  as  the 
Congress  may  from  time  to  time  ordain  and  establish.     The 
Judges,  both  of  the  Supreme  and  inferior  Courts,  shall  hold 
their  offices  during  good  behavior,  and  shall,  at  stated  times,    Tenure, 
receive  for  their  services  a  compensation    which  shall  not  be  compensatioii. 
diminished  during  their  continuance  in  office. 

Section  2.  The  judicial  power  shall  extend  to  all  cases,  in  law  judicial  power, 
and  equity,  arising  under  this  Constitution,  the  laws  of  the  ^tend«.^"^^ 
United  States,  and  treaties  made,  or  which  shall  be  made,  under  eran^'iJ^?  n 
their  authority  ;  to  all  cases  affecting  Ambassadors,  other  public  p  J^^jji .  '  12 
Ministers,  and  Consuls ;  to  all  cases  of  admiralty  and  maritime  f^^'g^^i^^: 
jurisdiction  ;  to  controversies  to  which  the  United  States  shall  be  mentxi. 
a  party  ;  to  controversies  between  two  or  more  States ;  between  a 
State  and  citizens  of  another  State  ;  between  citizens  of  different 
States  ;  between  citizens  of  the  same  State  claiming  lands  under 
grants  of  different  States ;  and  between  a  State,  or  the  citizens 
thereof,  and  foreign  States,  citizens  or  subjects. 

In  all  cases  affecting  Ambassadors,  other  public  Ministei*s  and    original  juris- 
Consuls,  and  those  in  which  a  State  shall  be  a  party,  the  Supreme  preme^oourt.  "' 
Court  shall  have  original  jurisdiction.    In  all  the  other  cases  before 
mentioned,  the  Supreme  Court  shall  have  appellate  jurisdiction.    Appellate, 
both  as  to  law  and  fact,  with  such  exceptions  and  under  such  j  wSSt.?bw!*' 
regulations  as  the  Congress  shall  make. 

The  trial  of  all  crimes,  except  in  cases  of  impeachment,  shall    Trial  by  jury, 
be  by  jury ;  and  such  trial  shall  be  held  in  the  State  where  the  ^^^^ 
said  crimes  shall  have  been  committed ;  but  when  not  committed 
within  any  State,  the  trial  shall  be  at  such  place  or  places  as  the    Trial,  where. 
Congress  may  by  law  have  directed. 

Section  3.  Treason  against  the  United  States  shall   consist  Treason  detmed 
only  in  levying  war  against  them,  or  in  adhering  to  their  enemies,  Dii!?*»k'^*  ^ 
giving  them  aid  and  comfort.     No  person  shall  be  convicted  of 
treason  unless  on  the  testimony  of  two  witnesses  to  the  same  overt    Proof  of. 
act,  or  on  confession  in  open  Court.  *  crancb,  470. 
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The  Congress  shall  have  power  to  declare  the  punishment  of 
treason,  but  no  attainder  of  treason  shall  work  corruption  of 
blood,  or  forfeiture  except  during  the  life  of  the  person  attainted. 


Ponistament  of. 


ARTICLE  IV. 

Credit  to  pub-  SECTION  1.  Full  faith  and  credit  shall  be  given  in  each  State 
even^^te."  °'  ^^  ^^®  public  Acts,  records  and  judicial  proceedings  of  every  other 
iTs«  ^if  ^isSl  ^^^^'  ^^^  ^^®  Congress  may  by  general  law  prescribe  the  man- 
4«-  8  wh°^**'  ^®^  ^^  which  such  acts,  records  and  proceedings  shall  be  proved, 
*»*.'  '"  and  the  effect  thereof. 

Privileges  o  t  SECTION  2.  The  citizens  of  each  State  shall  be  entitled  to  all 
stafe.  privileges  and  immunities  of  citizens  in  the  several  States. 

SGra^m  '^'      ^  person  charged  in  any  State  with  treason,  felony,  or  other 

Fugitives  from  crime,  who  shall  flee  from  justice,  and  be  found  in  another  State, 
fivered  up.     ^  shall,  on  demand  of  the  executive  authority  of  the  State  from 
which  he  fled,  be  delivered  up,  to  be  removed  to  the  State  hav- 
ing jurisdiction  of  the  crime. 

Persons  held      No  person  held  to  service  or  labor  in  one  State,  under  the  laws 

to  service  li&v» 

inur  escaped,  to  thereof,  escaping  into  another  shall,  in  consequence  of  any  law 
u.  8.  statutes!  ^^  regulation  therein,  be  discharged  from  such  service  or  labor, 

l^pelis^'^'  but  shall  be  delivered  up  on  claim  of  the  party  to  whom  such 
service  or  labor  may  be  due. 
Admission  of      SECTION  3.  New  States  may  be  admitted  by  the  Congress  into 

new  States  >/  <d 

this  Union  ;  but  no  new  State  shall  be  formed  or  erected  within 
the  jurisdiction  of  any  other  State,  nor  any  State  be  formed  by 
the  junction  of  two  or  more  States,  or  parts  of  States,  without 
the  consent  of  the  Legislatures  of  the  States  concerned  as  well  as 
of  the  Congress. 
Power  of  Con-      The  Congress  shall  have  power  to  dispose  of  and  make  all  need- 
Si^  lund*^  other  ful  rules  and  regulations  respecting  territory  or  other  property 
prope  y.  belonging  to  the  United  States ;  and  nothing  in  this  Constitution 

shall  be  so  construed  as  to  prejudice  any  claims  of  the  United 
States,  or  of  any  particular  State. 
Republican      SECTION  4.  The  United  States  shall  guarantee  to  every  State 
men^'luaran-  ^^  *^his  Union  a  republican  form  of  government,  and  shall  protect 
^he  protected  ^^^^  ^^  them  against  invasion,  and  on  application  of  the  Legis- 
lature, or  of  the  Executive  (when  the  Legislature  cannot  be  con- 
vened), against  domestic  violence. 

ARTICLE  V. 

constitution.  The  Congress,  whenever  two-thirds  of  both  Houses  shall  deem 
how  amended.    |^  necessary,  shall  propose  amendments  to  this  Constitution,  or. 
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on  the  application  of  the  Legislatures  of  two-thirds  of  the  several  '"■^^v— "-^ 
States,  shall  call  a  Convention  for  proposing  amendments,  which, 
in  either  case,  shall  be  valid  to  all  intents  and  purposes  as  part 
of  this  Constitution  when  ratified  by  the  Legislatures  of  three- 
fourths  of  the  several  States,  or  by  Conventions  in  three-fourths 
thereof,  as  the  one  or  the  other  mode  of  ratification  may  be  pro- 
posed by  the  Congress :  Provided,  That  no  amendment  which  Proyisa 
may  be  made  prior  to  the  year  one  thousand  eight  hundred  and 
eight  shall  in  any  manner  affect  the  first  and  fourth  clauses  in 
the  ninth  Section  of  the  first  Article  ;  and  that  no  State,  without 
its  consent^  shall  be  deprived  of  its  equal  suffrage  in  the  Senate. 

ARTICLE  VI. 

All  debts  contracted  and  engagements  entered  into  before  the    oertatn  debts, 
adoption  of  this  Constitution  shall  be  valid  as  against  the  United 
States  under  this  Constitution  as  under  the  Confederation. 

This  Constitution  and  the  laws  of  the  United  States  which    supremacy  of 
shall  be  made  in  pursuance  thereof,  and  all  treaties  made  or  treaues,"  a  S'd 
which  shall  be  made  under  the  authority  of  the  United  States,  un^aLa!** 
shaU  be  the  supreme  law  of  the  land,  and  the  Judges  in  every 
State  shall  be  bound  thereby,  anything  in  the  Constitution  or 
laws  of  any  State  to  the  contrary  notwithstanding. 

The  Senators  and  Representatives  before  mentioned,  and  the    oath  to  sup- 
members  of  the  several  State  Legislatures,  and  all  executive  and  Soi^^'^om 
judicial  oflBoers,  both  of  the  United  States  and  of  the  several  ^^^' 
States,  shall  be  bound  by  oath  or  afl^rmation  to  support  this  Con- 
stitution ;  but  no  religious  test  shall  ever  be  required  as  a  quali-    No  reugious 
fication  to  any  office  or  public  trust  under  the  United  States. 

ARTICLE  VII. 

The  ratification  of  the  Conventions  of  nine  States  shall  be  wimtraiMca- 
8ufl5cient  for  the  establishment  of  this  Constitution  between  the  m  ?cSSSSl 
States  so  ratifying  the  same.  **°°* 
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ARTICLES  IN  ADDITION  TO,  AND  AMENDMENT  OF,  THE  CON- 
STITUTION OP  THE  UNITED  STATES. 

Proposed  by  Congress,  and  Ratified  by  the  Legislatures  of  the 
Several  States,  Pursuant  to  the  Fifth  Article  of  the  Original 
Constitution, 

ARTICLE  I. 

Reiiffioas     Congress  shall  make  no  law  respecting  an  establishment  of 

prohibited*  religion,  or  prohibiting  the  free  exercise  thereof;  or  abridging 

8iwe<5if  of°th  e  the  freedom  of  speech  or  of  the  press  ;  or  the  right  of  the  people 

to^SoD.'^^^  peaceably  to  assemble,  and  to  petition  the  government  for  a 

redress  of  grievances. 

ARTICLE  11. 

Riffht  to  keep     ^  ^^^^  regulated  militia  being  necessary  to  the  security  of  a 
andbearanns.  f^Q^  State,  the  right  of  the  people  to  keep  and  bear  arms  shall 
not  be  infringed. 

ARTICLE  III. 

No  soldier  to  ^^  soldier  shall  in  time  of  peace  be  quartered  in  any  house 
any 'houMT^uS  without  the  consent  of  the  owner,  nor  in  time  of  war  but  in  the 
leea,  Ac  manner  to  be  prescribed  by  law. 

ARTICLE  IV. 

Ri«htof  aearoh     ^^^  right  of  the  people  to  be  secure  in  their  persons,  houses, 
^jU**^^*^- papers,  and  effects,  against  unreasonable  searches  and  seizures 
""8"crancM48;  shall  not  be  violated,  and  no  warrants  shall  issue  but  upon  prob- 
able cause,  supported  by  oath  or  aflSrmation,  and  particularly 
describing  the  place  to  be  searched,  and  the  person  or  things  to 
be  seized. 

ARTICLE  V. 

proyteionscon.     N'o  person  shall  be  held  to  answer  for  a  capital  or  otherwise 

cuuonS   faSto^  infamous  Crime  unless  on  a  presentment  or  indictment  of  a 

ments.^^*'^'  Grand  Jury,  except  in  cases  arising  in  the  land  or  naval  forces,. 

2  Sumner,  197  or  in  the  militia,  when  in  actual  service  in  time  of  war  or  public 

danger ;  nor  shall  any  person  be  subject  for  the  same  offense  to 

be  twice  put  in  jeopardy  of  life  or  limb  ;  nor  shall  be  compelled  in 

any  criminal  case  to  be  a  witness  against  himself,  nor  be  deprived 

of  life,  liberty  or  property  without  due  process  of  law ;  nor  shall 
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private  property  be  taken  for  public  use  vdthout  just  compensa- 

,.  Private  prop- 

tion.  erty  not  to   be 

taken  for  public 
.  ^—^^^  ^  ___  use,  without,  ftc 

ARTICLE  VI.  -ypet:r248— 

In  all  criminal  prosecutions  the  accused  shall  enjoy  the  right   Further  provi- 
to  a  speedy  and  public  trial  by  an  impartial  jury  of  the  State  SiSiIS'^^SS! 
and  district  where  the  crime  shall  have  been  committed,  which  ^^^^^ 
district  shall  have  been  previously  asceri;ained  by  law,  and  to  be 
informed  of  the  nature  and  cause  of  the  accusation ;  to  be  con- 
fronted with  the  witnesses  against  him ;   to  have  compulsory 
process  for  obtaining  witnesses  in  his  favor,  and  to  have  the 
assistance  of  counsel  for  his  defense. 

ARTICLE  VII. 

In  suits  at  common  law,  where  the  value  in  controversy  shall    Right  of  trial 
exceed  twenty  dollars,  the  right  of  trial  by  jury  shall  be  pre-  ^^^^^^t^^ 
served,  and  no  fact  tried  by  a  jury  shall  be  otherwise  re-examined  Gray,  144. 
in  any  Court  of  the  United  States  than  according  to  the  rules  of 
the  common  law. 

ARTICLE  VIII. 

Excessive  bail  shall  not  be  required,  nor  excessive  fines  imposed,    Bau,  lines  and 
nor  cruel  and  unusual  punishments  inflicted.  6  Gray,  488. 

ARTICLE  IX. 

The  enumeration  in  the  Constitution  of  certain  rights  shall  not    Rule  of  con- 
be  construed  to  deny  or  disparage  others  retained  by  the  people.  •*™^°°- 

ARTICLE  X. 

The  powers  not  delegated  to  the  United  States  by  the  Consti-    same  subject, 
tution,  nor  prohibited  by  it  to  the  States,  are  reserved  to  the    *  ^™^'  ^^• 
States  respectively,  or  to  the  people. 

ARTICLE  XI. 

The  judicial  power  of  the  United  States  shall  not  be  construed  _samejubject. 
to  extend  to  any  snit  in  law  or  equity  commenced  or  prosecuted    8Daii.,878. 
against  one  of  the  United  States  by  citizens  of  another  State,  or 
by  citizens  or  subjects  of  any  foreign  State. 


2— A 
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^ — '  ARTICLE  XII. 

Manner  of  The  Electors  shall  meet  in  their  respective  States,  and  vote  by 
deD?w?d^^  ballot  for  President  and  Vice-President,  one  of  whom,  at  least, 
President.  gj^^jj  ^^^  ^^q  an  inhabitant  of  the  same  State  with  themselves ; 
they  shall  name  in  their  ballots  the  person  voted  for  as  President, 
and  in  distinct  ballots  the  person  voted  for  as  Vice-President, 
and  they  shall  make  distinct  lists  of  all  persons  voted  for  as  Pre- 
sident and  of  all  persons  voted  for  as  Vice-President,  and  of  the 
number  of  votes  for  each,  which  lists  they  shall  sign  and  certify 
and  transmit  sealed  to  the  seat  of  the  government  of  the  United 
States,  directed  to  the  President  of  the  Senate  ;  the  President  of 
the  Senate  shall,  in  presence  of  the  Senate  and  House  of  Represent- 
atives, open  all  the  certificates  and  the  votes  shall  then  be  counted  ; 
the  person  having  the  greatest  number  of  votes  for  President 
shall  be  the  President,  if  such  number  be  a  majority  of  the  whole 
number  of  Electors  appointed  ;  and  if  no  person  have  such  ma- 
jority, then  from  the  persons  having  the  highest  numbers,  not 
exceeding  three  on  the  list  of  those  voted  for  as  President,  the 
House  of  Representatives  shall  choose  immediately,  by  ballot, 
the  President.  But  in  choosing  the  President,  the  votes  shall  be 
taken  by  States,  the  representation  from  each  State  having  one 
vote ;  a  quorum  for  this  purpose  shall  consist  of  a  member  or 
members  from  two-thirds  of  the  States,  and  a  majority  of  all  the 
States  shall  be  necessary  to  a  choice.  And  if  the  House  of  Rep- 
resentatives shall  not  choose  a  President,  whenever  the  right  of 
choice  shall  devolve  upon  them,  before  the  fourth  day  of  March 
next  following,  then  the  Vice-President  shall  act  as  President,  as 
in  the  case  of  the  death  or  other  Constitutional  disability  of  the 

Same  subject.  President.  The  person  having  the  greatest  number  of  votes  as 
Vice-President  shall  be  the  Vice-President,  if  such  number  be  a 
majority  of  the  whole  number  of  Electors  appointed,  and  if  no 
person  have  a  majority,  then  from  the  two  highest  numbers  on 
the  list  the  Senate  shall  choose  the  Vice-President ;  a  quorum 
for  the  purpose  shall  consist  of  two-thirds  of  the  whole  number 
of  Senators,  and  a  majority  of  the  whole  number  shall  be  neces- 
sary to  a  choice.     But  no  person  Constitutionally  ineligible  to  the 

Same  sui^t  office  of  President  shall  be  eligible  to  that  of  Vice-President  of 
the  United  States. 

ARTICLE  XIII. 

siaTery  aboi-      SECTION  1.  Neither  slavery  nor  involuntary  servitude,  except 
*^®^*  as  a  punishment  for  crime  whereof  the  party  shall  have  been  duly 
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convicted,  shall  exist  within  the  United  States  or  any  place  sub-    ""^^r^"^ 
ject  to  their  jurisdiction. 

Section  2.  Congi^ess  shall  have  power  to  enforce  this  Article 
by  appropriate  legislation. 

ARTICLE  XIV. 

Section  1.  All  persons  born   or  naturalized  in  the  United    who  are  citi- 
States,  and  subject  to  the  jurisdiction  thereof,  are  citizens  of  the  *^* 
United  States,  and  of  the  State  wherein  they  reside.     No  State 
AM  make  or  enforce  any  law  which  shall  abridge  the  privileges    Privuegw. 
or  immunities  of  citizens  of  the  United  States ;  nor  afaall  any 
State  deprive  any  person  of  life,  liberty  or  property  without  due 
process  of  law ;  nor  deny  to  any  person  within  its  jurisdiction 
the  equal  protection  of  the  laws. 

Section  2.  Kepresentatives  shall  be  apportioned  among  the  Apportionment 
several  States  according  to  their  respective  numbers,  counting  tion."^"^"^ 
the  whole  number  of  persons  in  each  State,  excluding  Indians 
not  taxed  ;  but  when  the  right  to  vote  at  any  election  for  the 
choice  of  Electors  for  President  and  Vice-President  of  the  United 
States,  Representatives  in  Congress,  the  executive  and  judicial 
officers  of  a  State,  or  the  members  of  the  Legislature  thereof,  is 
denied  to  any  of  the  male  inhabitants  of  such  State,  being 
twenty-one  years  of  age  and  citizens  of  the  United  States,  or  in 
any  way  abridged,  except  for  participation  in  rebellion  or  other 
crime,  the  basis  of  representation  therein  shall  be  reduced  in  the    Basbof  repre- 

sentation. 
proportion  which  the  number  of  such  male  citizens  shall  bear  to 

the  whole  number  of  male  citizens  twenty-one  years  of  age  in 

such  State. 

Section  3.  No  person  shall  be  a  Senator  or  Representative  in  Pouticai  dis- 
Congress,  or  Elector  of  President  and  Vice-President,  or  hold 
any  office,  civil  or  military,  under  the  United  States,  or  under 
any  State,  who,  having  previously  taken  an  oath  as  a  member  of 
Congress,  or  as  an  officer  of  the  United  States,  or  as  a  member 
of  any  State  Legislature,  or  as  an  executive  or  judicial  officer  of 
any  State,  to  support  the  Constitution  of  the  United  States,  shall 
have  engaged  in  insurrection  or  rebellion  against  the  same,  or 
given  aid  or  comfort  to  the  enemies  thereof.  But  Congress  may  SS^Jj^S' 
by  a  vote  of  two-thirds  of  each  House  remove  such  disability.       ities. 

Section  4.  The  validity  of  the  public  debt  of  the  United   vauduyofthe 
States  authorized  by  law,  including  debts  incurred  for  payment 
of  pensions  and  bounties  for  services  in  suppressing  insurrection 
or  rebellion,  shall  not  be  questioned.     But  neither  the  United 
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^—"v^^    States  nor  any  State  shall  assume  or  pay  any  debt  or  obligation 

rebellion  or  for  incurred  in  aid  of  insurrection  or  rebellion  against  the  United 

'  ^"    ^     *    States,  or  any  claim  for  the  loss  or  emancipation  of  any  slave  ; 

but  all  such  debts^  obligations  and  claims  shall  be  held  illegal 

and  7oid. 

Power  of  Con-     SECTION  5.  The  Conffress  shall  have  power  to  enforce,   by 

gresB  to  enforce.  ^  ^  '      *f 

appropriate  legislation,  the  provisions  of  this  Article. 

ARTICLE  XV. 

Rteht  to  vote     Section  1.  The  right  of  citizens  of  the  United  States  to  vote 
S^*SiS?oJ  shall  not  be  denied  or  abridged  by  the  United  States  or  by  any 
grerious  condi-  g^ate  on  account  of  race,  color,  or  previous  condition  of  servi- 
tude. 

Section  2.    The  Congress  shall  have  power  to  enforce  this 
Article  by  appropriate  legislation. 
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Commonwealth  of  South  Carolina. 


We,  the  people  of  the  State  of  South  Carolina,  in  Convention  Declaration  of 
assembled,  Grateful  to  Almighty  God  for  this  opportunity  ^^^^' 
deliberately  and  peaceably  of  entering  Into  an  explicit  and 
solemn  compact  with  each  other,  and  forming  a  new  Con- 
stitution of  civil  government  for  ourselves  and  posterity; 
recognizing  the  necessity  of  the  protection  of  the  people  in 
all  that  pertains  to  their  freedom,  safety  and  tranquillity, 
and  imploring  the  direction  of  the  Great  Legislator  of  the 
Universe,  do  agree  upon,  ordain  and  establish  the  following 

Declaration  of  Rights  and  Form  of  Government  as  the  Consti- 
tution of  the  Commonwealth  of  South  Carolina. 

ARTICLE  I. 

DECLABATIOK  OF  BIGHTS. 

Section  1.  All  men  are  born  free  and  equal — endowed  by  their  ^.^j^^  ^^  ^^ 
Creator  with  certain  inalienable  rights,  among  which  are  the 
rights  of  enjoying  and  defending  their  lives  and  liberties,  of 
acquiring,  possessing  and  protecting  property,  and  of  seeking 
and  obtaining  their  safety  and  happiness. 

Section  2.  Slavery  shall  never  exist  in  this  State;  neither    slavery  pro- 
shall  involuntary  servitude,  except  as  a  punishment  for  crime,  ^^^^^ 
whereof  the  party  shall  have  been  duly  convicted. 

Section  3.  All  political  power  is  vested  in  and  derived  from  pouttcai  power 
the  people  only ;  therefore  they  have  the  right,  at  all  times,  to  JSSe.*°  *^* 
modify  their  form  of  government  in  such  manner  as  they  may 
deem  expedient,  when  the  public  good  demands. 

Section  4.  Every  citizen  of  this  State  owes  paramount  alle-    paiamonnt 
giance  to  the  Constitution  and  Government  of  the  United  States,  *^««^^* 
and  no  law  or  ordinance  of  this  State  in  contravention  or  sub- 
version thereof  can  have  any  binding  force. 
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"*" — ><'""^        Section  5.  This  State  shall  ever  remain  a  member  of  the 
dissoluble.^"   "  American  Union,  and  all  attempts,  from  whatsoever  source,  or 
upon   whatever  pretext,  to  dissolve  the  said  Union  shall   be 
resisted  with  the  whole  power  of  the  State. 
Bight  of  peti-     Section"  6.  The  right  of  the  people  peaceably  to  assemble  to 
8ion.*°  consult  for  the  common  good,  and  to  petition  the  Government, 

or  any  department  thereof,  shall  never  be  abridged. 
Freedom  of     SECTION  7.  All  persons  may  freely  speak,  write  and  publish 
Se^ress."        their  sentiments  on  any  subject,  being  responsible  for  the  abuse 
of  that  right ;  and  no  laws  shall  be  enacted  to  restrain  or  abridge 
the  liberty  of  speech  or  of  the  press. 
Trials  for  ubeL      SECTION  8.  In  prosecutions  for  the  publication  of  papers  inves- 
tigating the  ofl&cial  conduct  of  officers  or  men  in  public  capacity, 
or  when  the  matter  published  is  proper  for  public  information, 
the  truth  thereof  may  be  given  in  evidence ;  and  in  all  indict- 
ments for  libel  the  jury  shall  be  the  judges  of  the  law  and  the 
facts. 
Freedom  ot     SECTION  9.  No  person  shall  be  deprived  of  the  right  to  worship 
oonsdenoe.        q^j  according  to  the  dictates  of  his  own  conscience  :  Provided, 
That  the  liberty  of  conscience  hereby  declared  shall  not  justify 
practices  inconsistent  with  the  peace  and  moral  safety  of  society. 
ReiigiouBwoi^     Section  10.  No  form  of  religion  shall  be  established  by  law, 
^  ^  ■  but  it  shall  be  the  duty  of  the  General  Assembly  to  pass  suitable 

laws  to  protect  every  religious  denomination  in  the  peaceable 
enjoyment  of  its  own  mode  of  worship. 
Trial  by  jury.      SECTION  11.  The  right  of  trial  by  jury  shall  remain  inviolate. 
Pereonai  righte.      SECTION  12.  No  person  shall  be  disqualified  as  a  witness,  or  be 
prevented  from  acquiring,  holding  and  transmitting  property,  or 
be  hindered  in  acquiring  education,  or  be  liable  to  any  other 
punishment  for  any  offense,  or  be  subjected  in  law  to  any  other 
restraints  or  disqualifications  in  regard  to  any  personal  rights, 
than  such  as  are  laid  upon  others  under  like  circumstances. 
Ri«ht8  of  ao-     Section  13.  No  person  shall  be  held  to  answer  for  any  crime 
cused  persons.    ^^  offense  until  the  same  is  fully,  fairly,  plainly,  substantially 
aud  formally  described  to  him  ;  or  be  compelled  to  accuse  or 
furnish  evidence  against  himself ;  and  every  person  shall  have  a 
right  to  produce  all  proofs  that  may  be  favorable  to  him,  to  meet 
the  witnesses  against  him  face  to  face,  to  have  a  speedy  and 
public  trial  by  an  impartial  jury,  aud  to  be  fully  heard  in  his 
defense  by  himself  or  by  his  counsel,  or  by  both,  as  he  may  elect. 
Ex  post  facto     Section  14.  No  person  shall  be  arrested,  imprisoned,  despoiled 
lawsproMbtted.  ^^  dispossessed  of  his  property,  immunities  or  privileges,  put  out 
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of  the  protection  of  the  law,  exiled,  or  deprived  of  his  life,  lib- 
erty or  estate  but  by  the  judgment  of  his  peers  or  the  law  of  the 
land.  And  the  General  Assembly  shall  not  enact  any  law  that 
shall  subject  any  person  to  punishment  without  trial  by  jury ; 
nor  shall  he  be  punished  but  by  virtue  of  a  law  already  estab- 
lished or  promulgated  prior  to  the  offense  and  legally  applied. 

Section  15.  All  Courts  shall  be  public,  and  every  person,  for    Pubucity  of 
any  injury  that  he  may  receive  in  his  lauds,  goods,  person  or 
reputation,  shall  have  remedy  by  due  course  of  law  and  justice 
administered  without  unnecessary  delay. 

Section  16.  All  persons  shall,  before  conviction,  be  bailable    Right  of  bau. 
by  sufficient  sureties,  except  for  capital  offenses  when  the  proof 
is  evident  or  the  presumption  great ;  and  excessive  bail  shall  not 
in  any  case  be  required  nor  corporal  punishment  inflicted. 

Section  17.  The  privilege  of  the  writ  of  habeas  corpus  shall  Habeas  corpus, 
not  be  suspended  except  when,  in  case  of  insurrection,  rebellion 
or  invasion,  the  public  safety  may  require  it. 

Section  18.  No  person  after  having  been  once  acquitted  by  a    Not  triable 

*  •^       twice   for  the 

jury  shall  again,  for  the  same  offense,  be  put  in  jeopardy  of  his  same  offense, 
life  or  liberty. 

Section  19.  All  offenses  less  than  felony,  and  in  which  the  Punisiimeiits. 
punishment  does  not  exceed  a  fine  of  one  hundred  dollars,  or 
imprisonment  for  thirty  days,  shall  be  tried  summarily  before  a 
Justice  of  the  Peace  or  other  officer  authorized  by  law,  on  infor- 
mation under  oath,  without  indictment  or  intervention  of  a 
Grand  Jury,  saving  to  the  defendant  the  right  of  appeal ;  and 
no  person  shall  be  held  to  answer  for  any  higher  crime  or  offense 
unless  on  presentment  of  a  Grand  Jury,  except  in  cases  arising 
in  the  land  and  naval  service,  or  in  the  militia  when  in  actual 
service  in  time  of  war  or  public  danger. 

Section  20.  No  person  shall  be  imprisoned  for  debt,  except    imprisonment 
in  cases  of  fraud  ;  and  a  reasonable  amount  of  property,  as  a  ^  * 
homestead,  shall  be  exempted  from  seizure  or  sale  for  the  payment 
of  any  debts  or  liabilities,  except  for  the  payment  of  such  obliga- 
tions as  are  provided  for  in  this  Constitution. 

Section  21.  No  bill  of  attainder,  ex  post  facto  law,  nor  any    obligation  of 
law  impairing  the  obligation  of  contracts,  shall  ever  be  enacted  ;  ^'*'™*^ 
and  no  conviction  shall  work  corruption  of  blood  or  forfeiture  of 
estate. 

Section  22.  All  persons  have  a  right  to  be  secure  from  unrea-  Right  of  search, 
sonable  searches  or  seizures  of  their  persons,  houses,  papers  or 
possessions.     All  warrants  shall  be  supported  by  oath  or  affirma- 
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^— "v-'^  tion,  and  the  order  of  the  warrant  to  a  civil  officer  to  make 
search  or  seizure  in  suspected  places,  or  to  arrest  one  or  more 
suspected  persons,  or  to  seize  their  jf)roperty,  shall  be  accom- 
panied with  a  special  designation  of  the  persons  or  objects  of 
search,  arrest  or  seizure ;  and  no  warrant  shall  be  issued  but  in 
the  cases  and  with  the  formalities  prescribed  by  the  laws. 

Bight  of  way.  Sectiok  23.  Private  property  shall  not  be  taken  or  applied 
for  public  use,  or  for  the  use  of  corporations,  or  for  private  use, 
without  the  consent  of  the  owner  or  a  just  compensation  being 
made  therefor:  Provided,  however ,  That  laws  may  be  made 
securing  to  persons  or  corporations  the  right  of  way  over  the 
lands  of  either  persons  or  corporations,  and,  for  works  of  internal 
improvement,  the  right  to  establish  depots,  stations,  turnouts, 
etc.;  but  a  just  compensation  shall,  in  all  cases,  be  first  made  to 
the  owner. 

soBpensioii  of     SECTION  24.  The  power  of  suspending  the  laws,  or  the  execu- 

**^'  tion  of  the  laws,  shall  never  be  exercised  but  by  the  General 

Assembly,  or  by  authority  derived  therefrom  ;  to  be  exercised  in 

such  particular  cases  only  as  the  General  Assembly  shall  expressly 

provide  for. 

Martial  law.  SECTION  25.  No  person  shall,  in  any  case,  be  subject  to  martial 
law,  or  to  any  pains  or  penalties  by  virtue  of  that  law,  except 
those  employed  in  the  army  or.  navy  of  the  United  States,  and 
except  the  militia  in  actual  service,  but  by  authority  of  the  Gen- 
eral Assembly. 

DOTartments     SECTION  26.  In  the  government  of  this  Commonwealth  the 
of^^g^emment  L^gigi^tive,  Executive  and  Judicial  powers  of  the  Government 
shall  be  forever  separate  and  distinct  from  each  other,  and  no 
person  or  persons  exercising  the  functions  of  one  of  said  depart- 
ments shall  assume  or  discharge  the  duties  of  any  other. 

Bedress  of     SECTION  27.  The    General    Assembly    ought   frequently   to 
grievanoee.       assemble  for  the  redress  of  grievances  and  for  making  new  laws 
as  the  common  good  may  require. 

Right  to  bear      SECTION  28.  The  people  have  a  right  to  keep  and  bear  arms 
"""^  for  the  common  defense.     As  in  times  of  peace  armies  are  dan- 

gerous to  liberty,  they  ought  not  to  be  maintained  without  the 
consent  of  the  General  Assembly.  The  military  power  ought 
always  to  be  held  in  an  exact  subordination  to  the  civil  authority 
and  be  governed  by  it. 

Quartertog  of     SECTION  29.  In  time  of  peace  no  soldier  shall  be  quartered  in 
*^  any  house  without  the  consent  of  the  owner ;  and  in  time  of  war 

such  quarter  shall  not  be  made  but  in  a  manner  prescribed  by 
law. 
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Section  30.  No  person  who  conscientiously  scruples  to  bear    "'■'""^ ' 

arms  shall  be  compelled  so  to  do,  but  he  shall  pay  an  equivalent  ante?""^™**^ 
for  personal  service. 

Section  31.  All  elections  shall  be  free  and  open,  and  every    Freedom  of 
inhabitant  of  this  Commonwealth  possessing  the  qualifications 
provided  for  in  this  Constitution  shall  have  an  equal  right  to 
elect  officers  and  be  elected  to  fill  public  office. 

Section  32.  No  property  qualification  shall  be  necessary  for  Piweityqiuui- 
an  election  to  or  the  holding  of  any  office^  and  no  office  shall  be 
created  the  appointment  to  which  shall  be  for  a  longer  time 
than  good  behavior.     After  the  adoption  of  this  Constitution, 
Miy  person  who  shall  fight  a  duel,  or  send  or  accept  a  challenge    nueTtete  dia- 
for  that  purpose,  or  be  an  aider  or  abettor  in  fighting  a  duel,  *i°**^«*^ 
shall  be  deprived  of  holding  any  office  of  honor  or  trust  in  this 
State,  and  shall  be  otherwise  punished  as  the  law  shall  prescribe. 

Section  33.  The  right  of  suffrage  shall  be  protected  by  laws    Bight  of  suf- 
regulating  elections,  and  prohibiting,  under  adequate  penalties,  ''™*^ 
all  undue  influences  from  power,  bribery,  tumult  or  improper 
conduct. 

Section  34.  Representation  shall  be  apportioned  according  to  Appoittonmeiit 
population,  and  no  person  in  this  State  shall  be  disfranchised  or  Sin.'^^''^"^ 
deprived  of  any  of  the  rights  or  privileges  now  enjoyed  except 
by  the  law  of  the  land  or  the  judgment  of  his  peers. 

Section  35.  Temporary  absence  from  the  State  shall  not  Forfeiture  of 
forfeit  a  residence  once  obtained.  ^ 

Section  36.  All  property  subject  to  taxation  shall  be  taxed  in    Taxation  of 
proportion  to  its  value.     Each  individual  of  society  has  a  right  ^*''°p*^* 
to  be  protected  in  the  enjoyment  of  life,  liberty  and  property, 
according  to  standing  laws.     He  should,  therefore,  contribute 
his  share  to  the  expense  of  his  protection  and  give  his  personal 
service  when  necessary. 

Section  37.  No  subsidy,  charge,  impost  tax  or  duties  shall   impoeta,  taxes 
be  established,  fixed,  laid  or  levied,  under  any  pretext  whatso-  ^  "  *' 
ever,  without  the  consent  of  the  people  or  their  representatives 
lawfully  assembled. 

Section  38.  Excessive  fines  shall  not  be  imposed,  nor  cruel  Excessive unee. 
and  unusual  punishment  inflicted,  nor  shall  witnesses  be  unrea- 
sonably detained. 

Section  39.  No  title  of  nobility  or  hereditary  emolument  Titles  of  no- 
sball  ever  be  granted  in  this  State.  Distinction  on  account  of  ^,^iom  of  race 
race  or  color,  in  any  case  whatever,  shall  be  prohibited,  and  allSibi^^'^  ^"^^ 
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^— "V"^    classes  of  citizens  shall  enjoy  equally  all  common,  public,  legal 

and  political  privileges. 
Freedom  of     SECTION  40.  All  navigable  waters  shall  remain  forever  public 

MTiga  e  wa  j^jgjj^j^yg^  f  j,^  ^  ^^  citizens  of  the  State  and  the  United  States, 
without  tax,  impost  or  toll  imposed  ;  and  no  tax,  toll,  impost  or 
wharfage  shall  be  imposed,  demanded  or  received  from  the 
owner  of  any  merchandise  or  commodity,  for  the  use  of  the 
shores,  or  any  wharf  erected  on  the  shores,  or  in  or  over  the 
waters  of  any  navigable  stream,  unless  the  same  be  authorized 
by  the  General  Assembly. 

EeBer?ed righto.  Sec?tion  41.  The  enumeration  of  rights  in  this  Constitution, 
shall  not  be  construed  to  impair  or  deny  others  retained  by  the 
people,  and  all  powers  not  herein  delegated  remain  with  the 
people. 

ARTICLE  2. 

LEGISLATIVE  DEPARTMENT. 

Legislature.  SECTION  1.  The  Legislative  power  of  this  State  shall  be  vested 
in  two  distinct  branches,  the  one  to  be  styled  the  ^'  Senate,"  and 
the  other  the  "  House  of  Representatives,"  and  both  together 
the  **  General  Assembly  of  the  State  of  South  Carolina." 
Representattves  SECTION  2.  The  House  of  Representatives  shall  be  composed 
of  members  chosen  by  ballot  every  second  year,  by  the  citizens 
of  this  State,  qualified  as  in  this  Constitution  is  provided. 

judidai  di8-     Section  3.  The  Judicial  Districts  shall  hereafter  be  designated 
^^'  as  Counties,  and  the  boundaries  of  the  several  Counties  shall 

remain  as  they  are  now  established,  except  the  County  of  Pickens, 
which  is  hereby  divided  into  two  Counties,  by  a  line  leaving  the 
Southern  boundary  of  the  State  of  North  Carolina  where  the 
White  Water  River  enters  this  State,  and  thence  down  the  centre 
of  said  river,  by  whatever  names  known,  to  RaveneFs  Bridge,  on 
Seneca  River,  and  thence  along  the  centre  of  the  road  leading  to 
Pendleton  Village  until  it  intersects  the  line  of  the  County  of 
Anderson ;  and  the  territory  lying  East  of  said  line  shall  be 
known  as  the  County  of  Pickens ;  and  the  territory  lying  West 
of  said  line  shall  be  known  as  the  County  of  Oconee  :  Provided, 
That  the  General  Assembly  shall  have  the  power  at  any  time  to 
organize  new  Counties  by  changing  the  boundaries  of  any  of  the 
old  ones  ;  but  no  new  County  shall  be  hereafter  formed  of  less 
extent  than  six  hundred  and  twenty-five  square  miles,  nor  shall 
any  existing  Counties   be  reduced   to  a  less  extent  than  six 
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hundred  and  twenty-five  square  miles.     Each  County  shall  con-    ""— ""v^^ 
Btitute  one  Election  District.     [Ametided.     See  page  Liv.] 

Section  4.  The  House  of  Representatives  shall  consist  of  one  Apw)rttonmcnt 
hundred  and  twenty-four  raemhers,  to  be  apportioned  among  the  t'ves,  ^™*®°**" 
several  Counties,  according  to  the  number  of  inhabitants  con- 
tained in  each.  An  enumeration  of  the  inhabitants  for  this  pur- 
pose shall  be  made  in  eighteen  hundred  and  sixty-nine,  and 
again  in  eighteen  hundred  and  seventy-five,  and  shall  be  made 
in  the  course  of  every  tenth  year  thereafter,  in  such  manner  as 
shall  be  by  law  directed ;  and  Representatives  shall  be  assigned 
to  the  different  Counties  in  the  above  mentioned  proportion,  by 
Act  of  the  General  Assembly  at  the  session  immediately  succeed- 
ing every  enumeration  :  Provided,  That  until  the  apportionment, 
which  shall  be  made  upon  the  next  enumeration  shall  take  effect 
the  representation  of  the  several  Counties,  as  herein  constituted, 
shall  be  as  follows : 

Abbeville,  five  ;  Anderson,  three ;  Barnwell,  six ;  Beaufort, 
seven  ;  Charleston,  eighteen  ;  Chester,  three  ;  Clarendon,  two  ; 
Colleton,  five  ;  Chesterfield,  two  ;  Darlington,  four  ;  Edgefield, 
seven  ;  Fairfield,  three ;  Georgetown,  three ;  Greenville,  four ; 
Horry,  two ;  Kershaw,  three  ;  Lancaster,  two  ;  Laurens,  four ; 
Lexington,  two  ;  Marion,  four ;  Marlboro,  two  ;  Newberry,  three ; 
Oconee,  two  ;  Orangeburg,  five  ;  Pickens,  one  ;  Richland,  four ; 
Spartanburg,  four ;  Sumter,  four  ;  Union,  three  ;  Williamsburg, 
three ;  York,  four.     [Stricken  out.     See  page  lyi,] 

Section  5.  If  the  enumeration  herein  directed  shall  not  be    Duty  of  gov- 
made  in  the  course  of  the  year  appointed  for  the  purpose,  it  Serauwi!^  ^^^' 
shall  be  the  duty  of  the  Governor  to  have  it  effected  as  soon 
thereafter  as  shall  be  practicable.    [Stricken  out.  Seepage  lvi.] 

Section  6.  In  assigning  Representatives  to  the  several  Coun-  A»u?nmentof 
ties,  the  General  Assembly  shall  allow  one  Representative  to  ^'*'**^^*^^^ 
every  one  hundred  and  twenty-fourth  part  of  the  whole  number 
of  inhabitants  in  the  State  :  Provided,  That  if  in  the  apportion- 
ment of  Representatives  any  County  shall  appear  not  to  be 
entitled,  from  its  population,  to  a  Representative,  such  County 
shall,  nevertheless,  send  one  Representative  ;  and  if  there  be  still 
a  deficiency  of  the  number  of  Representatives  required  by  Sec- 
tion fourth  of  this  Article,  such  deficiency  shall  be  supplied  by 
assigning  Representatives  to  those  Counties  having  the  largest 
surplus  fractions. 

Section  7.  No  apportionment  of  Representatives  shall  be  con-     wnen  totake 
strued  to  take  effect,  in  any  manner,  until  the  general  election  ^^^' 
which  shall  succeed  such  apportionment. 
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Senaton. 


Two 
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Sectiok  8.  The  Senate  shall  be  composed  of  one  member  from 
each  County,  to  be  elected  for  the  term  of  four  years  by  the 
qualified  voters  of  the  State,  in  the  same  manner  in  which  mem- 
bers of  the  House  of  Representatives  are  chosen;  except  the 
County  of  Charleston,  which  shall  be  allowed  two  Senators. 

[Amended.  See  Amendment  to  Article  2,  Section  11, page  lvi.] 

Section  9.  Upon  the  meeting  of  the  first  General  Assembly 
which  shall  be  chosen  under  the  provisions  of  this  Constitution, 
the  Senators  shall  be  divided,  by  lot,  into  two  classes,  as  nearly 
equal  as  may  be  ;  the  seats  of  the  Senators  of  the  first  class  to  be 
vacated  at  the  expiration  of  two  years  after  the  Monday  following 
the  general  election,  and  of  those  of  the  second  class  at  the 
expiration  of  four  years  ;  so  that,  except  as  above  provided,  one- 
half  of  the  Senators  may  be  chosen  every  second  year. 

Sectiok  10.  No  person  shall  be  eligible  to  a  seat  in  the  Senate 
or  House  of  Representatives  who  at  the  time  of  his  election  is 
not  a  citizen  of  the  United  States ;  nor  any  one  who  has  not 
been  for  one  year  next  preceding  his  election  a  resident  of  this 
State,  and  for  three  months  next  preceding  his  election  a  resi- 
dent of  the  County  whence  he  may  be  chosen,  nor  any  one  who 
has  been  convicted  of  an  infamous  crime.  Senators  shall  be  at 
least  twenty-five  and  Representatives  at  least  twenty-one  years  of 
age. 

Section  11.  The  first  election  for  Senators  and  Representa- 
tives under  the  provisions  of  this  Constitution  shall  be  held  on 
the  fourteenth,  fifteenth  and  sixteenth  days  of  April  of  the 
present  year ;  and  the  second  election  shall  be  held  on  the  third 
Wednesday  in  October,  eighteen  hundred  and  seventy,  and  for- 
ever thereafter  on  the.  same  day  in  every  second  year,  in  such 
manner  and  at  such  places  as  the  General  Assembly  may  here- 
after provide.  [Amended.  See  page  LUi.] 
Meetings  o  t  SECTION  12.  The  first  session  of  the  General  Assembly  after 
Legislature.  ^j^^  ratification  of  this  Constitution  shall  be  convened  on  the 
second  Tuesday  of  May  of  the  present  year,  in  the  city  of  Colum- 
bia, (which  shall  remain  the  seat  of  government  until  otherwise 
determined  by  the  concurrence  of  two-thirds  of  both  branches 
of  the  whole  representation)  and  thereafter  on  the  fourth  Tues- 
day in  November  annually.  Should  the  casualties  of  war  or 
contagious  diseases  render  it  unsafe  to  meet  at  the  seat  of  gov- 
ernment, then  the  Governor  may,  by  proclamation,  appoint  a 
more  secure  and  convenient  place  of  meeting. 


Time  of  election 
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Section  13.  The  terms  of  office  of  the  Senators  and  Repre-    ^""^v ' 

sentatives  chosen  at  a  general  election  shall  begin  on  the  Mon- 
day following  such  election. 

Section"  14.  Each  House  shall  judge  of  the  election  returns  Quomm. 
and  qualifications  of  its  own  members  ;  and  a  majority  of  each 
House  shall  constitute  a  quorum  to  do  business  ;  but  a  smaller 
number  may  adjourn  from  day  to  day,  and  may  compel  the 
attendance  of  absent  members  in  such  manner  and  under  such 
penalties  as  may  be  provided  by  law. 

Section  15.  Each  House  shall  choose  its  own  officers,  deter-    offloere. 
mine  its  rules  of  proceeding,  punish  its  members  for  disorderly 
behavior,  and,  with  the  concurrence  of  two-thirds,  expel  a  mem- 
ber, but  not  a  second  time  for  the  same  cause. 

Section  16.  Each  House  may  punish  by  imprisonment,  during  Rigbt  to  arrest 
its  sitting,  any  person  not  a  member  who  shall  be  guilty  of  dis-  "^  p"***^^ 
respect  to  the  House  by  any  disorderly  or  contemptuous  behavior 
in  its  presence ;  or  who,  during  the  time  of  its  sitting,  shall 
threaten  harm  to  body  or  'estate  of  any  member  for  anything 
said  or  done  in  either  House,  or  who  shall  assault  any  of  them 
therefor,  or  who  shall  assault  or  arrest  any  witness  or  other  per- 
son ordered  to  attend  the  House,  in  his  going  thereto  or  return- 
ing therefrom,  or  who  shall  rescue  any  person  arrested  by  order 
of  the  House  :  Provided,  That  such  time  of  imprisonment  shall 
not  in  any  case  extend  beyond  the  session  of  the  General  Assem- 
bly. 

Section  17.  The  members  of  both  Houses  shall  be  protected  prirueges  of 
in  their  persons  and  estates  during  their  attendance  on,  going  to 
and  returning  from  the  General  Assembly,  and  ten  days  previous 
to  the  sitting  and  ten  days  after  the  adjoamment  thereof.  But 
these  privileges  shall  not  be  extended  so  as  to  protect  any  mem- 
ber who  shall  be  charged  with  treason,  felony,  or  breach  of  the 
peace. 

Section  1 8.  Bills  for  raising  a  revenue  shall  originate  in  the  Revenue  bius. 
House  of  Representatives,  but  may  be  altered,  amended  or  rejected 
by  the  Senate ;  and  all  other  Bills  may  originate  in  either  House 
and  may  be  amended,  altered  or  rejected  by  the  other. 

Section  19.  The  style  of  all  laws  shall  be,  "Be  it  enacted  by    style  of  laws, 
the  Senate  and  House  of  Representatives  of  the  State  of  South 
Carolina,  now  met  and  sitting  in  General  Assembly,  and  by  the 
authority  of  the  same.^' 

Section  20.  Every  Act  or  Resolution  having  the  force  of  law  But  one  subject, 
shall  relate  to  but  one  subject,  and  that  shall  be  expressed  in  the 
title. 
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' ^^^        Section  21.  No  Bill  shall  have  the  force  of  law  until  it  shall 

three  times.  have  been  read  three  times,  and  on  three  several  days,  in  each 
House,  has  had  the  great  seal  of  State  affixed  to  it,  and  has  been 
signed  in  the  Senate  House  by  the  President  of  the  Senate  and 
the  Speaker  of  the  House  of  Representatives. 

DraftB  on  the  SECTION  22.  No  money  shall  be  drawn  from  the  Treasury  but 
^^'^"**^*  in  pursuance  of  an  appropriation  made  by  law  ;  and  a  regular 
statement  and  account  of  the  receipts  and  expenditures  of  all 
public  moneys  shall  be  published  annually,  in  such  manner  as 
may  be  by  law  directed. 
Pay  of  members  SECTION  23.  Each  member  of  the  first  General  Assembly  under 
this  Constitution  shall  receive  six  dollars  per  diem  while  in  session, 
and  the  further  sum  of  twenty  cents  for  every  mile  of  the  ordi- 
nary route  of  travel  in  going  to  and  returning  from  the  place 
where  such  session  is  held ;  after  which  they  shall  receive  such 
compensation  as  shall  be  fixed  by  law ;  but  no  General  Assembly 
shall  have  the  power  to  increase  the  compensation  of  its  own 
members.  And  when  convened  in  extra  session  they  shall  receive 
the  same  mileage  and  per  diem  compensation  as  are  fixed  by  law 
for  the  regular  session,  and  none  other, 
votee  vivavoct.  SECTION  24.  In  all  elections  by  the  General  Assembly,  or  either 
House  thereof,  the  members  shall  vote  ''viva  voce,"  and  their 
votes,  thus  given,  shall  be  entered  upon  the  journal  of  the  House 
to  which  they  respectively  belong. 

Adjoumments.  SECTION  25.  Neither  House,  during  the  session  of  the  General 
Assembly,  shall,  without  the  consent  of  the  other,  adjourn  for 
more  than  three  days,  nor  to  any  other  place  than  that  in  which 
the  Assembly  shall  be  at  the  time  sitting. 

Journals.  Section  26.  Each  pouse  shall  keep  a  journal  of  its  own  pro- 

ceedings, and  cause  the  same  to  be  published  immediately  after 
its  adjournment,  excepting  such  parts  as,  in  its  judgment,  may 
require  secrecy;  and  the  yeas  and  nays  of  the  members  of 
either  House,  on  any  question,  shall,  at  the  desire  of  any  two 
members  present,  be  entered  on  the  journals.     Any  member  of 

Proteets.  either  House  shall  have  liberty  to  dissent  from  and  protest  against 
any  Act  or  Resolution  which  he  may  think  injurious  to  the  public 
or  to  an  individual,  and  have  the  reasons  of  his  dissent  entered 
on  the  journals. 

Open  doors.  SECTION  27.  The  doors  of  each  House  shall  be  open,  except 
on  such  occasions  as,  in  the  opinion  of  the  House,  may  require 
secrecy. 

ineiigibiuty.  SECTION  28.  No  person  shall  be  eligible  to  a  seat  in  the  General 
Assembly  whilst  he  holds  any  office  of  profit  or  trust  under  this 
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State,  the  United  States  of  America  or  any  of  them,  or  under  ''"-^>^^-^ 
any  other  power,  except  oflBcers  in  the  militia,  Magistrates  or 
Justices  of  inferior  Courts,  while  such  Justices  receive  no  salary. 
And  if  any  memher  shall  accept  or  exercise  any  of  the  said  dis- 
qualifying offices,  he  shall  vacate  his  seat :  Provided^  That  this 
prohibition  shall  not  extend  to  the  members  of  the  first  General 
Assembly. 

Section  29.  If  any  election  district  shall  neglect  to  choose  a  rauure  to  elect, 
member  or  members  on  the  day  of  election,  or  if  any  person 
chosen  a  member  of  either  House  shall  refuse  to  qualify  and    Refusal  to 
take  his  seat,  or  shall  resign,  die,  depart  the  State,  accept  any 
disqualifying  office,  or  become  otherwise  disqualified  to  hold  his 
seat,  a  writ  of  election  shall  be  issued  by  the  President  of  the    writs  or  eieo- 
Senate,  or  Speaker  of  the  House  of  Representatives,  as  the  case 
may  be,  for  the  purpose  of  filling  the  vacancy  thereby  occasioned, 
for  the  remainder  of  the  term  for  which  the  person  so  refusing  to 
qualify,  resigning,  dying,  departing  the  State,  or  becoming  dis- 
qualified, was  elected  to  serve,  or  the  defaulting  election  district 
ought  to  have  chosen  a  member  or  members. 

Section  30.  Members  of  the  General  Assembly,  and  all  officers, 
before  they  enter  upon  the  execution  of  the  duties  of  their  respect- 
ive oflfices,  and  all  members  of  the  bar,  before  they  enter  upon 
the  practice  of  their  profession,  shall  take  and  subscribe  the  fol- 
lowing oath : 

'*I  do  solemnly  swear  (or  affirm,  as  the  case  may  be)  that  I  oath  of  once, 
am  duly  qualified,  according  to  the  Constitution  of  the  United 
States  and  of  this  State,  to  exercise  the  duties  of  the  office  to 
which  I  have  been  elected  (or  appointed),  and  that  I  will  faith- 
fully discharge,  to  the  best  of  my  abilities,  the  duties  thereof ; 
that  I  recognize  the  supremacy  of  the  Constitution  and  laws  of 
the  United  States  over  the  Constitution  and  laws  of  any  State, 
and  that  I  will  support,  protect  and  defend  the  Constitution  of 
the  United  States  and  the  Constitution  of  South  Carolina  as 
ratified  by  the  people  on  the  sixteenth  day  of  April,  1868.  So  help 
me  God.^'  (And  the  President  of  this  Convention  is  authorized 
to  fill  the  blanks  in  this  Section  whenever  he  shall  receive  satis- 
factory information  of  the  day  on  which  this  Constitution  shall 
be  ratified.) 

Section  31.  Officers  shall  be  removed  for  incapacity,  miscon-    cause  of  re- 
duct  or  neglect  of  duty  in  such  manner  as  may  be  provided  by  ™° 
law  when  no  mode  of  trial  or  removal  is  provided  in  this  Con- 
stitution. 
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"""■"r^^        Section  32.  The  family  homestead  of  the  head  of  each  family 
stead.  residing  in  this  State,  such  homestead  consisting  of  dwelling 

house^  out-buildings  and  lands  appurtenant,  not  to  exceed  the 
value  of  one  thousand  dollars,  and  yearly  product  thereof, 
shall  he  exempt  from  attachment,  levy  or  sale  on  any  mesne  or 
final  process  issued  from  any  Court.  To  secure  the  full  enjoy- 
ment of  said  homestead  exemption  to  the  person  entitled  thereto, 
or  to  the  head  of  any  family,  the  personal  property  of  such  per- 
son of  the  following  character,  to  wit,  household  furniture,  beds 
and  bedding,  family  library,  arms,  carts,  wagons,  farming  imple- 
ments, tools,  neat  cattle,  work  animals,  swine,  goats  and  sheep, 
not  to  exceed  in  value  in  the  aggregate  the  sum  of  five  hundred 
dollars,  shall  be  subject  to  like  exemption  as  said  homestead, 
and  there  shall  be  exempt,  in  addition  thereto,  all  necessary 
wearing  apparel :  Provided,  That  no  property  shall  be  exempt 
from  attachment,  levy  or  sale  for  taxes  or  for  payment  of  obliga- 
tions contracted  for  the  purchase  of  said  homestead  or  the  erec- 
tion of  improvements  thereon :  Provided,  further.  That  the 
yearly  products  of  said  homestead  shall  not  be  exempt  from 
attachment,  levy  or  sale  for  the  payment  of  obligations  con- 
tracted in  the  production  of  the  same.  It  shall  be  the  duty  of 
the  General  Assembly,  at  their  first  session,  to  enforce  the  provi- 
sions of  this  Section  by  suitable  legislation.  [Amended,  See 
page  lv.] 
Anenments.  Sbctiok  33.  All  taxes  upon  property,  real  or  personal,  shall 
be  laid  upon  the  actual  value  of  the  property  taxed,  as  the  same 
shall  be  ascertained  by  an  assessment  made  for  the  purpose  of 
laying  such  tax. 

ARTICLE  3. 

executive  depabtment. 

The  Governor.  SECTION  1.  The  supreme  executive  authority  of  this  State 
shall  be  vested  in  a  Chief  Magistrate,  who  shall  be  styled  "  The 
Governor  of  the  State  of  South  Carolina.** 

Election  of.  SECTION  2.  The  Govemor  shall  be  elected  by  the  electors  duly 
qualified  to  vote  for  members  of  the  House  of  Representatives, 
and  shall  hold  his  office  for  two  years,  and  until  his  successor 
shall  be  chosen  and  qualified,  and  shall  be  re-eligible.  He  shall 
be  elected  at  the  first  general  election  held  under  this  Constitu- 
tion for  members  of  the  General  Assembly,  and  at  each  general 
election  thereafter,  and  shall  be  installed  during  the  first  session 
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of  the  said  General  Assembly  after  his  election,  on  such  day  as    ^"^"v~^ 
shall  be  provided  for  by  law.     The  other  State  officers  elect  shall 
at  the  same  time  enter  upon  the  performance  of  their  duties. 

Section  3.  No  person  shall  be  eligible  to  the  office  of  Gov-  EUgiwutyof. 
emor  who  denies  the  existence  of  the  Supreme  Being ;  or  who 
at  the  time  of  such  election  has  not  attained  the  age  of  thirty 
years ;  and  who,  except  at  the  first  election  under  this  Constitu- 
tion, shall  not  have  been  a  citizen  of  the  United  States  and  a 
citizen  and  resident  of  this  State  for  two  years  next  preceding 
the  day  of  election.  No  person  while  Governor  shall  hold  any 
other  office  or  commission  (except  in  the  militia)  under  this  State, 
or  any  other  power,  at  one  and  the  same  time. 

Sbctiok  4.  The  returns  of  every  election  of  Governor  shall  be  Returnsof 
sealed  up  by  the  Managers  of  Elections  in  their  respective  Coun-  ®^®*^*°'^ 
ties,  and  transmitted,  by  mail,  to  the  seat  ef  government, 
directed  to  the  Secretary  of  State,  who  shall  deliver  them  to  the 
Speaker  of  the  House  of  Bepresentatives  at  the  next  ensuing 
session  of  the  General  Assembly,  and  a  duplicate  of  said  returns 
shall  be  filed  with  the  Clerks  of  the  Courts  of  said  Counties, 
whose  duty  it  shall  be  to  forward  to  the  Secretary  of  State  a 
certified  copy  thereof,  upon  being  notified  that  the  returns  pre- 
viously forwarded  by  mail  have  not  been  received  at  his  office. 
It  shall  be  the  duty  of  the  Secretary  of  State,  after  the  expira- 
tion of  seven  days  from  the  day  upon  which  the  votes  have  been 
counted,  if  the  returns  thereof  from  any  County  have  not  been 
received,  to  notify  the  Clerk  of  the  Court  of  said  County,  and 
order  a  copy  of  the  returns  filed  in  his  office  to  be  forwarded 
forthwith.  The  Secretary  of  State  shall  deliver  the  returns  to 
the  Speaker  of  the  House  of  Representatives,  at  the  next  ensuing 
session  of  the  General  Assembly ;  and  during  the  first  week  of 
the  session,  or  as  soon  as  the  General  Assembly  shall  have  organ- 
ized by  the  election  of  the  presiding  officers  of  the  two  Houses, 
the  Speaker  shall  open  and  publish  them  in  the  presence  of  both 
Houses.  The  person  having  the  highest  number  of  votes  shall 
be  Governor ;  but  if  two  or  more  shall  be  equal,  and  highest  in 
votes,  the  General  Assembly  shall  during  the  same  session,  in  the 
House  of  Representatives,  choose  one  of  them  Governor  viva 
voce.  Contested  elections  for  Governor  shall  be  determined  by 
the  General  Assembly  in  such  manner  as  shall  be  prescribed  by 
law. 

Sections.  A  Lieutenant-Governor  shall   be  chosen   at  the  ^^Jeutenant- 

Governor  Presl- 

same  time,  in  the  same  manner,  continue  m  office  for  the"  same  dent  of  the  sen- 

'  ate. 

3— A 
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''"'^^^^    period,  and  be  possessed  of  the  same  qualifications  as  the  Gov- 
ernor, and  shall  ex  officio  be  President  of  the  Senate. 
To  have  no      SECTION  6.  The  Lieutenant-Governor,  while  presiding  in  the 
vote,  unless, Ac  ggjj^^^  ^dXi  have  no  vote,  unless  the  Senate  be  equally  divided. 
President  pro      SECTION  7.  The  Senate  shall  choose  a  President  pro  tempore, 
^^     ^'         to  act  in  the  absence  of  the  Lieutenant-Governor,  or  when  he 

shall  exercise  the  oflSce  of  Governor. 
Vacation  of     SECTION  8.  A  member  of   the  Senate,  or  of   the  House  of 
"^  '  Representatives,  being  chosen  and  acting  as  Governor  or  Lieu- 

tenant-Governor, shall  thereupon  vacate  his  seat,  and  another 
person  shall  be  elected  in  his  stead. 
Incase  of  re-     SECTION  9.  In  case  of  the  removal  of  the  Governor  from  his 
mojji  or  resig-  ^^^^^  ^^  j^j^  ^^^j^^  resignation,  removal  from  the  State,  or  in- 
ability to  discharge  the  powers  and  duties  of  the  said  oflSce,  the 
same  shall  devolve  on  the  Lieutenant-Governor,  and  the  General 
Assembly,  at  its  first  session  after  the  ratification  of  this  Consti- 
tution, shall,  by  law,  provide  for  the  case  of  removal,  death, 
resignation,  or  inability,  both  of  the  Governor  and  Lieutenant- 
Governor,  declaring  what  officer  shall  then  act  as  Governor,  and 
such  officer  shall  act  accordingly,  until  such  disability  shall  have 
been  removed,  or  a  Governor  shall  have  been  elected. 
Commander-     SECTION  10.  Tlie  Governor  shall  be  Commander-in-Chief  of 
in-ohief.  ^^^  militia  of  the  State,  except  when  they  shall  be  called  into 

the  actual  service  of  the  United  States. 
Reprieves  and      SECTION  11.  He  shall  have  power  to  grant  reprieves  and  par- 
P*^**°*-  dons  after  conviction  (except  in  cases  of  impeachment),  in  such 

manner,  on  such  terms,  and  under  such  restrictions  as  he  shall 
think  proper ;  and  he  shall  have  power  to  remit  fines  and  for- 
feitures, unless  otherwise  directed  by  law.  It  shall  be  his  duty 
to  report  to  the  General  Assembly,  at  the  next  regular  session 
thereafter,  all  pardons  granted  by  him,  with  a  full  statement  of 
each  case,  and  the  reasons  moving  him  thereunto. 
To  execute  the  SECTION  12.  He  shall  take  care  that  the  laws  be  faithfully  exe- 
^'"^  cuted,  in  mercy. 

Compensation.      SECTION  13.  The  Govemor  and  Lieutenant-Governor  shall,  at 

stated  times,  receive  for   their  services  a  compensation  which 

shall  be  neither  increased  nor  diminished  during  the  period  for 

which  they  shall  have  been  elected. 

Reports  of     Section  14.  All  officers  in  the  Executive  Department  shall, 

offlcere.  when  required  by  the  Governor,  give  him  information  in  writing 

upon  any  subject  relating  to  the  duties  of  their  respective  offices. 

Give  informa-      SECTION  15.  The  Governor  shall,  from  time  to  time,  give  to 

teSire?®  ^^'  tlie  General  Assembly  information  of  the  condition  of  the  State, 


Digitized  by 


GooglQ 


CONSTITUTION  OP  SOUTH  CAROLINA.  xxxv 

'  ~  A.  D.  1894. 

and  recommend  for  their  consideration  such  measures  as  he  shall    ^"^"v— "^ 
judge  necessary  or  expedient. 

Section  16.  He  may  on  extraordinary  occasions  con yene  the  Bxtra  seesions. 
General  Assembly ;  and  should  either  House  remain  without  a 
quorum  for  five  days,  or  in  case  of  disagreement  between  the  two 
Houses  with  respect  to  the  time  of  adjournment,  may  adjourn 
them  to  such  time  as  he  shall  think  proper ;  not  beyond  the  time 
of  the  annual  session  then  next  ensuing. 

Section  17.  He  shall  commission  all  oflBcers  of  the  State.  commisaions. 

Section  18.  There  shall  be  a  seal  of  the  State,  for  which  the    seai  of  state. 
General  Assembly,  at  its  first  session,  shall  provide,  and  which 
shall  be  used  by  the  Governor  officially,  and  shall  be  called  *^The 
Great  Seal  of  the  State  of  South  Carolina.^* 

Section  19.  All  grants  and  commissions  shall  be  issued  in  the  ^  Grants,  Ac, 

^  how  Issued. 

name  and  by  the  authority  of  the  State  of  South  Carolina,  sealed 
with  the  great  seal,  signed  by  the  Governor,  and  countersigned 
by  the  Secretary  of  State. 

Section  20.  The  Governor  and  the  Lieutenant-Governor,  be-    oathof  office, 
fore  entering  upon  the  duties  of  their  respective  offices,  shall  take 
and  subscribe  the  oath  of  office  as  prescribed  in  Article  two.  Sec- 
tion thirty,  of  this  Constitution. 

Section  21.  The  Governor  shall  reside  at  the  capital  of  the    Residence  of 
State  ;  but  during  the  sittings  of  the  General  Assembly  he  shall 
reside  where  its  sessions  are  held,  except  in  case  of  contagion. 

Section  22.  Every  Bill  or  Joint  Resolution  which  shall  have  Biiis  to  be 
passed  the  General  Assembly,  except  on  a  question  of  adjourn- 
ment, shall,  before  it  becomes  a  law,  be  presented  to  the  Gov- 
ernor, and,  if  he  approve,  he  shall  sign  it ;  if  not,  he  shall  return 
it,  with  his  objections,  to  the  House  in  which  it  shall  have  origi-  veto, 
nated,  which  shall  enter  the  objections  at  large  on  its  journals 
and  proceed  to  reconsider  it.  If,  after  such  reconsideration,  two- 
thirds  of  that  House  shall  agree  to  pass  it,  it  shall  be  sent, 
together  with  the  objections,  to  the  other  House,  by  which  it 
shall  be  reconsidered,  and  if  approved  by  two-thirds  of  that 
House  it  shall  have  the  same  effect  as  if  it  had  been  signed  by 
the  Governor;  but  in  all  such  cases  the  vote  of  both  Houses 
shall  be  taken  by  yeas  and  nays,  and  the  names  of  the  persons 
voting  for  and  against  the  Bill  or  Joint  Resolution  shall  be  en- 
tered on  the  journals  of  both  Houses  respectively.  If  a  Bill  or 
Joint  Resolution  shall  not  be  returned  by  the  Governor  within 
three  days  after  it  shall  have  been  presented  to  him,  Sundays 
excepted,  it  shall  have  the  same  force  and  effect  as  if  he  signed 
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it,  unless  the  General  Assembly  by  their  adjournment  prevent 

its  return,  in  which  case  it  shall  not  have  such  force  and  effect 

unless  returned  within  two  days  after  their  next  meeting. 

Comptroller-     SECTION  23.  There  shall  be  elected  by  the  qualified  voters  of 

surer,  and  sec^  the  State  a  Comptroller- General,  a  Treasurer  and  a  Secretary  of 

'  State,  who  shall  hold  their  respective  offices  for  the  term  of  four 

years,  and  whose  duties  and  compensation  shall  be  prescribed  by 

law.    [Amended by  making  the  term  two  years.    Seepage  Liv.] 

ARTICLE  4. 

JUDICIAL   DEPARTMENT. 

Judicial  De-  SECTION  1.  The  judicial  power  of  this  State  shall  be  vested  in 
partment.  ^  Supreme  Court,  in  two  Circuit  Courts,  to  wit ;  a  Court  of  Com- 
mon Pleas,  hanng  civil  jurisdiction,  and  a  Court  of  General  Ses- 
sions, with  criminal  jurisdiction  only,  in  Probate  Courts  and  in 
Justices  of  the  Peace.  The  General  Assembly  may  also  estab- 
lish such  municipal  and  other  inferior  Courts  as  may  be  deemed 
necessary. 
Supreme  Court.  SECTION  2.  The  Supreme  Court  shall  consist  of  a  Chief  Justice 
and  two  Associate  Justices,  any  two  of  whom  shall  constitute  a 
quorum.  They  shall  be  elected  by  joint  vote  of  the  General 
Assembly,  for  the  term  of  six  years,  and  shall  continue  in  office 
until  their  successors  shall  be  elected  and  qualified.  They  shall 
be  so  classified  that  one  of  the  Justices  shall  go  out  of  office 
every  two  years. 
Term  of  office.  SECTION  3.  The  Chief  Justice  elected  under  this  Constitution 
shall  continue  in  office  for  six  years,  and  the  General  Assembly 
immediately  after  the  said  election  shall  determine  which  of  the 
two  Associate  Justices  elect  shall  serve  for  the  term  of  two  years 
and  which  for  the  term  of  four  years  ;  and  having  so  determined 
the  same,  it  shall  be  the  duty  of  the  Governor  to  commission 
them  accordingly, 
juriwjtctioii.  Section  4.  The  Supreme  Court  shall  have  appellate  jurisdic- 
tion only  in  cases  of  Chancery,  and  shall  constitute  a  Court  for 
the  correction  of  errors  at  law,  under  such  regulations  as  the 
General  Assembly  may  by  law  prescribe :  Providedy  The  said 
Court  shall  always  have  power  to  issue  writs  of  injunction,  man- 
damus, quo  tvarranio,  habeas  corpus,  and  such  other  original 
and  remedial  writs  as  may  be  necessary  to  give  it  a  general  super- 
visory control  over  all  other  Courts  in  the  State. 
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Section  5.  The  Supreme  Court  shall  be  held  at  least  once  in 
each  year,  at  the  seat  of  government,  and  at  such  other  place  or 
places  in  the  State  as  the  General  Assembly  may  direct. 

Sectiok  6.  No  Judge  shall  preside  on  the  trial  of  any  cause  in 
the  event  of  which  he  may  be  interested,  or  where  either  of  the  * 
parties  shall  be  connected  with  him  by  affinity  or  consanguinity 
within  such  degrees  as  may  be  prescribed  by  law,  or  in  which  he 
may  have  been  counsel,  or  have  presided  in  any  inferior  Court, 
except  by  consent  of  all  the  parties.  In  case  all  or  any  of  the 
Judges  of  the  Supreme  Court  shall  be  thus  disqualified  from  pre- 
siding in  any  cause  or  causes,  the  Court  or  the  Judges  thereof 
shall  certify  the  same  to  the  Governor  of  the  State,  and  he  shall 
immediately  commission,  specially,  the  requisite  number  of  men 
learned  in  the  law  for  the  trial  and  determination  thereof.  The 
same  course  shall  be  pursued  in  the  Circuit  and  inferior  Courts  as 
is  prescribed  in  this  Section  for  cases  of  the  Supreme  Court. 

Sbction  T.  There  shall  be  appointed  by  the  Judges  of  the    Reporter  and 
Supreme  Court  a  Reporter  and  Clerk  of  said  Court,  who  shall    ^ 
hold  their  offices  for  two  years,  and  whose  duties  and  compensa- 
tion shall  be  prescribed  by  law. 

Section  8.  When  a  judgment  or  decree  is  reversed  or  affirmed    judgme  n  ts 
by  the  Supreme  Court,  every  point  made  and  distinctly  stated  in  "»<*  <^®«'®«»- 
writing  in  the  cause,  and  fairly  arising  upon  the  record  of  the 
case,  shall  be  considered  and  decided  ;  and  the  reasons  therefor 
shall  be  concisely  and  briefly  stated  in  writing,  and  preserved 
with  the  records  of  the  case. 

Section  9.  The  Judges  of  the  Supreme  Court  and  Circuit  compensadon. 
Courts  shall,  at  stated  times,  receive  a  compensation  for  their 
services,  to  be  fixed  by  law,  which  shall  not  be  diminished  dur- 
ing their  continuance  in  office.  They  shall  not  be  allowed  any 
fees  or  perquisites  of  office,  nor  shall  they  hold  any  other  office 
of  trust  or  profit  under  this  State,  the  United  States,  or  any 
other  power. 

Section  10.  No  person  shall  be  eligible  to  the  office  of  Judge 
of  the  Supreme  Court  or  Circuit  Courts  who  is  not  at  the  time  of 
his  election  a  citizen  of  the  United  States,  and  has  not  attained 
the  age  of  thirty  years,  and  been  a  resident  of  this  State  for  five 
years  next  preceding  his  election,  or  from  the  adoption  of  this 
Constitution. 

Section  11.  All  vacancies  in  the  Supreme  Court  or  other 
inferior  tribunals  shall  be  filled  by  elections  as  herein  prescribed  : 
Provided,  That  if  the  unexpired  term  does  not  exceed  one  year. 


EllgiblUty. 
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^""^v;^^  such  vacancy  may  be  filled  by  Executive  appointment.  All 
Judges,  by  virtue  of  their  office,  shall  be  conservators  of  the  peace 
throughout  the  State. 

Decisions.  SECTION  12.  In  all  cascs  decided  by  the  Supreme  Court,  a 

concurrence  of  two  of  the  Judges  shall  be  necessary  to  a  decision. 

circuits.  Section  13.  The  State  shall  be  divided  into  convenient  Cir- 

cuits, and  for  each  Circuit  a  Judge  shall  be  elected  by  joint  ballot 
of  the  General  Assembly,  who  shall  hold  his  office  for  a  term  of 
four  years,  and  during  his  continuance  in  office  he  shall  reside  in 
the  Circuit  of  which  he  is  Judge. 

Interchanging.  SECTION  14.  Judges  of  the  Circuit  Court  shall  interchange 
Circuits  with  each  other,  in  such  manner  as  may  be  determined 
by  law. 

Common  Pleas.  SECTION  15.  The  Courts  of  Common  Pleas  shall  have  exclusive 
jurisdiction  in  all  cases  of  divorce,  and  exclusive  original  juris- 
diction in  all  civil  cases  and  actions  ex  delicto  which  shall  not  be 
cognizable  before  Justices  of  the  Peace,  and  appellate  jurisdiction 
in  all  such  cases  as  may  be  provided  by  law.  They  shall  have 
power  to  issue  writs  of  mandamuSy  prohibition,  scire  facias,  and 
all  other  writs  which  may  be  necessary  for  carrying  their  powers 
fully  into  effect. 

Times  of  hold-  SECTION  16.  The  Court  of  Common  Pleas  shall  sit  in  each 
Judicial  District  in  this  State  at  least  twice  in  every  year,  at  such 
stated  times  and  places  as  may  be  appointed  by  law.  It  shall  have 
jurisdiction  in  all  matters  of  Equity,  but  the  Courts  heretofore 
established  for  that  purpose  shall  continue  as  now  organized  until 
the  first  day  of  January,  one  thousand  eight  hundred  and  sixty- 
nine,  for  the  disposition  of  causes  now  pending  therein,  unless 
otherwise  provided  by  law. 

Preservation     SECTION  17.  The  General  Assembly  shall  provide  bylaw  for 

^^  *  the  preservation  of  the  records  of  the  Courts  of  Equity,  and  also 
for  the  transfer  to  the  Court  of  Common  Pleas  and  Probate 
Courts  for  final  decision  of  all  causes  that  may  remain  undeter- 
mined. It  shall  be  the  duty  of  the  Judges  of  the  Supreme  and 
Circuit  Courts  to  file  their  decisions  within  sixty  days  from  the 
last  day  of  the  term  of  Court  at  which  the  causes  were  heard. 

Jurisdiction.  SECTION  18.  The  Court  of  General  Sessions  shall  have  exclusive 
jurisdiction  over  all  criminal  cases  which  shall  not  be  otherwise 
provided  for  by  law.  It  shall  sit  in  each  County  in  the  State  at 
least  three  times  in  each  year,  at  such  stated  times  and  places  as 
the  General  Assembly  may  direct. 

County  Com-  SECTION  19.  The  qualified  electors  of  each  County  shall  elect 
three  persons  for  the  term  of  two  years,  who  shall  constitute  a 


ing. 
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Board  of  County  Commissioners,  which  shall  have  jurisdiction  ""^  ' 
over  roads,  highways,  ferries,  bridges,  and  in  all  matters  relating 
to  taxes,  disbursements  of  money  for  County  purposes,  and  in 
every  other  case  that  may  be  necessary  to  the  internal  improve- 
ment and  local  concerns  of  the  respective  Counties :  Provided^ 
That  in  all  cases  there  shall  be  the  right  of  appeal  to  the  State 
Courts.  \Tlii8  Section  was  repealed  December  20 thy  1890,  See 
Acts  1890,  Vol.  XX. y  6^9.^ 

Section  20.  A  Court  of  Probate  shall  be  established  in  each  court  of  Pro- 
County,  with  jurisdiction  in  all  matters  testamentary  and  of 
administration,  in  business  appertaining  to  minors  and  the  allot- 
ment of  dower,  in  cases  of  idiocy  and  lunacy  and  persons  non 
compotes  mentis.  The  Judge  of  said  Court  shall  be  elected  by 
the  qualified  electors  of  the  respective  Counties  for  the  term  of 
two  years.  [Amended  by  making  the  term  four  instead  of 
two  years.     Seepage  lvii.] 

Section  21.  A  competent  number  of  Justices  of  the  Peace  and  justices  of  the 
Constables  shall  be  chosen  in  each  County  by  the  qualified  elec-  ^^^' 
tors  thereof,  in  such  manner  as  the  General  Assembly  may  direct ; 
they  shall  hold  their  offices  for  a  term  of  two  years  and  until  their 
successors  are  elected  and  qualified.  They  shall  reside  in  the 
County,  city  or  beat  for  which  they  are  elected,  and  the  Justices 
of  the  Peace  shall  be  commissioned  by  the  Governor. 

Section  22.  Justices  of  the  Peace,  individually,  or  two  or  more  jurtodiction. 
of  them  jointly,  as  the  General  Assembly  may  direct,  shall  have 
original  jurisdiction  in  cases  of  bastardy,  and  in  all  matters  of 
contract,  and  actions  for  the  recovery  of  fines  and  forfeitures 
where  the  amount  claimed  does  not  exceed  one  hundred  dollars, 
and  such  jurisdiction  as  may  be  provided  by  law  in  actions  ex 
delicto  where  the  damages  claimed  do  not  exceed  one  hundred 
dollars  ;  and  prosecutions  for  assault  and  battery  and  other  penal 
offenses  less  than  felony,  punishable  by  fines  only. 

Section  23.  They  may  also  sit  as  examining  Courts  and  com-  powers, 
mit,  discharge  or  recognize  (except  in  capital  cases)  persons 
charged  with  offenses,  subject  to  such  regulations  as  the  General 
Assembly  may  provide  ;  they  shall  also  have  power  to  bind  over 
to  keep  the  peace,  or  for  good  behavior.  For  the  foregoing  pur- 
poses they  shall  have  power  to  issue  all  necessary  processes. 

Section  24.  Every  action  cognizable  before  Justices  of  the    Right  of  ap- 
Peace  instituted  by  summons  or  warrant  shall  be  brought  before  ^^^^' 
some  Justice  of  the  Peaqe  in  the  County  or  city  where  the  defend- 
ant resides,  and  in  all  such  causes  tried  by  them  the  right  of 
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'""^">^'^"^    appeal  shall  be  secured  under  such  rules  and  regulations  as  may 

be  provided  by  law. 
compensatton.      SECTION  25.  The  Judges  of  Probate,  County  Commissioners, 
Justices  of  the  Peace,  and  Constables,  shall  receive  for  their  ser- 
vices such  compensation  and  fees  as  the  General  Assembly  may 
from  time  to  time  by  law  direct. 
Cbaitjeof.  SECTION  26.  Judges  shall  not  charge  juries  in  respect  to  mat- 

ters of  fact,  but  may  state  the  testimony  and  declare  the  law. 

Clerks  of  coarte.  SECTION  27.  There  shall  be  elected  in  each  County,  by  the 
electors  thereof,  one  Clerk  for  the  Court  of  Common  Pleas,  who 
shall  hold  his  office  for  the  term  of  four  years  and  until  his  suc- 
cessor shall  be  elected  and  qualified.  He  shall,  by  virtue  of  his 
office,  be  Clerk  of  all  other  Courts  of  record  held  therein  ;  but 
the  General  Assembly  may  provide  by  law  for  the  election  of  a 
Clerk,  with  a  like  term  of  office,  for  each  or  any  other  of  the 
Courts  of  record,  and  may  authorize  the  Judge  of  the  Probate 
Court  to  perform  the  duties  of  Clerk  for  his  Court,  under  such 
regulations  as  the  General  Assembly  may  direct.  Clerks  of  Courts 
shall  be  removable  for  such  cause  and  in  such  manner  as  shall 
be  prescribed  by  law. 
Attomey-G€n-     SECTION  28.  There  shall  be  an  Attorney-General  for  the  State, 

ern.  ^]^Q  gjjg^ji  perform  such  duties  as  may  be  prescribed  by  law.     He 

shall  be  elected  by  the  qualified  electors  of  the  State  for  the  term 
of  four  years,  and  shall  receive  for  his  services  such  compensation 
as  shall  be  fixed  by  law.  [Amended  by  maJcuig  the  term  two 
years  instead  of  four  years.  See  Amendment  to  Article  3,  Sec- 
tion 23,  page  Liv.] 
soudtora.  Section  29.  There  shall  be  one  Solicitor  for  each  Circuit, 

who  shall  reside  therein,  to  be  elected  by  the  qualified  electors 
of  the  Circuit,  who  shall  hold  his  office  for  the  term  of  four  years, 
and  shall  receive  for  his  services  such  compensation  as  shall  be 
fixed  by  law.  In  all  cases  where  an  attorney  for  the  State,  of 
any  Circuit,  fails  to  attend  and  prosecute  according  to  law,  the 
Court  shall  have  power  to  appoint  an  attorney  pro  tempore, 
sherifb  and      SECTION  30.  The  qualified  electors  of  each  County  shall  elect 

coronere.  ^  Sheriff  and  a  Coroner,  for  the  term  of  four  years,  and  until 

their  successors  are  elected  and  qualified ;  they  shall  reside  in 
their  respective  Counties  during  their  continuance  in  office,  and 
be  disqualified  for  the  office  a  second  time  if  it  should  appear 
that  they  or  either  of  them  are  in  default  for  money  collected  by 
virtue  of  their  respective  offices, 
writaandpro-      SECTION  31.  All  writs  and  processes  shall  run,  and  all  prose- 

*'**^*  cutions  shall  be  conducted,  in  the  name  of  the  State  of  South 
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Carolina ;  all  writs  shall  be  attested  by  the  Clerk  of  the  Court 
from  which  they  shall  be  issued  ;  and  all  indictments  shall  con- 
clude ^'against  the  peace  and  dignity  of  the  State/^ 

Section  32.  The  General  Assembly  shall  provide  by  law  ^^r^^DecwoM  ^f 
the  speedy  publication  of  the  decisions  of  the  Supreme  Court  court, 
made  under  this  Constitution. 

Section  33.  The  first  General  Assembly  convened  under  this    consotudonai 
_^  -     .  amendment. 

Constitution,  at  their  first  session  immediately  after  their  per- 
manent organization,  shall  ratify  the  amendment  to  the  Consti- 
tution of  the  United  States  known  as  the  Fourteenth  Article, 
proposed  by  the  Thirty-ninth  Congress. 

Section  34.  All  contracts,  whether  under  seal  or  not,  the  slave  contracts, 
consideration  of  which  were  for  the  purchase  of  slaves  are  hereby 
declared  null  and  void  and  of  no  eflFect ;  and  no  suit,  either  at 
law  or  equity,  shall  be  commenced  or  prosecuted  for  the  enforce- 
ment of  such  contracts ;  and  all  proceedings  to  enforce  satisfac- 
tion or  payment  on  judgments  or  decrees  rendered,  recorded, 
enrolled  or  entered  up  on  such  contracts,  in  any  Court  of  this 
State,  are  hereby  prohibited  ;  and  all  orders  heretofore  made  in 
this  State  in  relation  to  such  contracts  whereby  property  is  held 
subject  to  decision  as  to  the  validity  of  such  contracts  are  also 
hereby  declared  null  and  void  and  of  no  effect. 

ARTICLE    5. 

JURISPRUDENCE. 

Section  1.  The  General  Assembly  shall  pass  such  laws  as  may    Arbitrators, 
be  necessary  and  proper  to  decide  differences  by  arbitrators,  to 
be  appointed  by  the  parties  who  may  choose  that  summary  mode 
of  adjustment. 

Section  2.  It  shall  be  the  duty  of  the  General  Assembly  to  change  of  venue 
pass  the  necessary  laws  for  the  change  of  venue  in  all  cases,  civil 
and  criminal,  over  which  the  Circuit  Courts  have  original  juris- 
diction, upon  a  proper  showing,  supported  by  affidavit,  that  a 
fair  and  impartial  trial  cannot  be  had  in  the  County  where  such 
trial  or  prosecution  was  commenced. 

Section  3.  The  General  Assembly,  at  its  first  session  after  the  rxxiincation  of 
adoption  of  this  Constitution,  shall  make  provision  to  revise, 
digest  and  arrange,  under  proper  heads,  the  body  of  our  laws, 
civil  and  criminal,  and  form  a  penal  code  founded  upon  princi- 
ples of  reformation,  and  have  the  same  promulgated  in  such 
manner  as  they  may  direct ;  and  a  like  revision,  digest  and  pro- 
mulgation shall  be  made  within  every  subsequent  period  of  ten 
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years.  That  justice  may  be  administered  ia  a  uniform  mode  of 
pleading,  without  distinction  between  law  and  equity,  they  shall 
provide  for  abolishing  the  distinct  forms  of  action,  and  for  that 
purpose  shall  appoint  some  suitable  person  or  persons  whose 
duty  it  shall  be  to  revise,  simplify  and  abridge  the  rules,  prac- 
tice, pleadings  and  forms  of  the  Courts  now  in  use  in  this  State. 

ARTICLE    6. 

EMINENT   DOMAIN. 

Eminent  SECTION  1.  The  State  shall  have  concurrent  jurisdiction  on  all 
rivers  bordering  on  this  State,  so  far  as  such  rivers  shall  form  a 
common  boundary  to  this  and  any  other  State  bounded  by  the 
same  ;  and  they,  together  with  all  other  navigable  waters  within 
the  limits  of  the  State,  shall  be  common  highways,  and  forever 
free,  as  well  as  to  the  inhabitants  of  this  State  as  to  the  citizens 
of  the  United  States,  without  any  tax  or  impost  therefor,  unless 
the  same  be  expressly  provided  for  by  the  General  Assembly. 

Landuties.  SECTION  2.  The  title  to  all  lands  and  other  property  which 
have  heretofore  accrued  to  this  State  by  grant,  gift,  purchase, 
forfeiture,  escheats  or  otherwise  shall  vest  in  the  State  of  South 
Carolina,  the  same  as  though  no  change  had  taken  place. 

Ultimate  rigbt  SECTIONS.  The  people  of  the  State  are  declared  to  possess 
o  property.  ^j^^  ultimate  property  in  and  to  all  lands  within  the  jurisdiction 
of  the  State ;  and  all  lands  the  title  to  which  shall  fail  from 
defect  of  heirs  shall  revert  or  escheat  to  the  people. 

ARTICLE    7. 

IMPEACHMENTS. 

Impeachment  SECTION  1.  The  House  of  Representatives  shall  have  the  sole 
power  of  impeachment.  A  vote  of  two-thirds  of  all  the  mem- 
bers elected  shall  be  required  for  an  impeachment,  and  any 
officer  impeached  shall  thereby  be  suspended  from  office  until 
judgment  in  the  case  shall  have  been  pronounced. 

How  tried.  SECTION  2.  All  impeachments  shall  be  tried  by  the  Senate, 
and  when  sitting  for  that  purpose  they  shall  be  under  oath  or 
affirmation.  No  person  shall  be  convicted  except  by  vote  of  two- 
thirds  of  all  the  members  elected.  When  the  Governor  is 
impeached,  the  Chief  Justice  of  the  Supreme  Court,  or  the  senior 
Judge,  shall  preside,  with  a  casting  vote  in  all  preliminary 
questions. 
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Section  3.  The  Governor  a&d  all  other  executive  and  judicial 
oflScere  shall  be  liable  to  impeachment ;  but  judgment  in  such 
case  shall  not  extend  further  than  removal  from  office.  The 
persons  convicted  shall  nevertheless  be  liable  to  indictment,  trial 
and  punishment  according  to  law. 

Section  4.  For  any  willful  neglect  of  duty  or  other  reasonable  J^JJI^J^  ^' 
cause  which  shall  not  be  sufficient  ground  of  impeachment,  the 
Governor  shall  remove  any  executive  or  judicial  officer  on  the 
address  of  two-thirds  of  each  House  of  the  General  Assembly  : 
Provided,  That  the  cause  or  causes  for  which  said  removal  may 
be  required  shall  be  stated  at  length  in  such  address  and  entered 
on  the  journals  of  each  House :  And  provided^  further,  That 
the  officer  intended  to  be  removed  shall  be  notified  of  such  cause 
or  causes  and  shall  be  admitted  to  a  hearing  in  his  own  defense 
before  any  vote  for  such  address ;  and  in  all  cases  the  vote  shall 
be  taken  by  yeas  and  nays  and  be  entered  on  the  journals  of  each 
House  respectively. 

ARTICLE  8. 

RIGHTS   OF  SUFFRAGE. 

Section  1.  In  all  elections  by  the  people  the  electors  shall    Thebauot 
vote  by  ballot. 

Section  2.  Every  male  citizen  of  the  United  States  of  the  age  Quauacation 
of  twenty-one  years  and  upwards,  not  laboring  under  the  dis-**  ®®*^^"- 
abilities  named  in  this  Constitution,  without  distinction  of  race, 
color  or  former  condition,  who  shall  be  a  resident  of  this  State 
at  the  time  of  the  adoption  of  this  Constitution,  or  who  shall 
thereafter  reside  in  this  State  one  year,  and  in  the  County  in 
which  he  offers  to  vote  sixty  days  next  preceding  any  election, 
Bhall  be  entitled  to  vote  for  all  officers  that  are  now  or  hereafter 
may  be  elected  by  the  people,  and  upon  all  questions  submitted 
to  the  electors  at  any  elections  :  Provided,  That  no  person  shall 
be  allowed  to  vote  or  hold  office  who  is  now  or  hereafter  may  be 
disqualified  therefor  by  the  Constitution  of  the  United  States 
until  such  disqualification  shall  be  removed  by  the  Congress  of 
the  United  States :  Provided,  further,  That  no  person  while 
kept  in  any  almshouse  or  asylum,  or  of  unsound  mind,  or  con- 
fined in  any  public  prison,  shall  be  allowed  to  vote  or  hold  office. 

Section  3.  It  shall  be  the  duty  of  the  General  Assembly  to    Registration, 
provide  from  time  to  time  for  the  registration  of  all  electors. 
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'^'^^y'^^  Section  4.  For  the  purpose  of  voting,  no  person  shall  be 
deemed  to  have  lost  his  residence  by  reason  of  absence  while 
employed  in  the  service  of  the  United  States,  nor  while  engaged 
upon  the  waters  of  this  State  or  the  United  States,  or  of  the 
high  seas,  nor  while  temporarily  absent  from  the  State. 

Soldiers  and  SECTION  5.  No  soldier,  seaman  or  marine  in  the  army  or  navy 
of  the  United  States  shall  be  deemed  a  resident  of  this  State  in 
consequence  of  having  been  stationed  therein. 

Exemption  SECTION  6.  Electors  shall  in  all  cases,  except  treason,  felony 
or  breach  of  the  peace,  be  privileged  from  arrest  and  civil  process 
during  their  attendance  at  elections  and  in  going  to  and  return- 
ing from  the  same. 

EiigibUity  t  o  SECTION  7.  Every  person  entitled  to  vote  at  any  election  shall 
^  ^  be  eligible  to  any  office  which  now  is  or  hereafter  shall  be  elective 

by  the  people  in  the  County  where  he  shall  have  resided  sixty 
days  previous  to  such  election,  except  as  otherwise  provided  in 
this  Constitution  or  the  Constitution  and  laws  of  the  United 
States. 

Disquaiiflca-  SECTION  8.  The  General  Assembly  shall  never  pass  any  law 
that  will  deprive  any  of  the  citizens  of  this  State  of  the  right  of 
suffrage  except  for  treason,  murder,  robbery  or  dueling,  whereof 
the  person  shall  have  been  duly  tried  and  convicted.  [A7nended. 
See  page  lv.  ] 

Presiden  1 1  a  1     SECTION  9.  Presidential  Electors  shall  be  elected  by  the  people. 

Who  elected.  SECTION  10.  In  all  elections  held  by  the  people  under  this  Con- 
stitution, the  person  or  persons  who  shall  receive  the  highest 
number  of  votes  shall  be  declared  elected. 

Not  applicable  SECTION  11.  The  provisions  of  this  Constitution  concerning 
the  term  of  residence  necessary  to  enable  persons  to  hold  certain 
offices  therein  mentioned  shall  not  be  held  to  apply  to  officers 
chosen  by  the  people  at  the  first  election,  or  by  the  General 
Assembly  at  its  first  session. 

Former  slaves  SECTION  12.  No  person  shall  be  disfranchised  for  felony  or 
chised.  '  other  crimes  committed  while  such  person  was  a  slave. 

ARTICLE  9. 

FINANCE  AND  TAXATION. 

Aasessment     SECTION  1.  The  General  Assembly  shall  provide  by  law  for  a 
and  taxation,     uniform  and  equal  rate  of  assessment  and  taxation  and  shall  pre- 
scribe such  regulations  as  shall  secure  a  just  valuation  for  taxa- 
tion of  all  property,  real,  personal  and  possessory,  except  mines  and 
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mining  claims,  the  proceeds  of  which  alone  shall  be  taxed  ;  and    '^"^y^"^ 
also  excepting  such  property  as  may  be  exempted  by  law  for 
municipal,  educational,  literary,  scientific,  religious  or  charitable 
purposes. 

Section  2.  The  General  Assembly  may  provide  annually  for    pou  tax. 
a  poU  tax  not  to  exceed  one  dollar  on  each  poll,  which  shall  be 
applied  exclusively  to  the  public  school  fund.     And  no  addi- 
tional poll  tax  shall  be  levied  by  any  municipal  corporation. 

Section  3.  The  General  Assembly  shall  provide  for  an  annual  Annual  tax. 
tax  sufficient  to  defray  the  estimated  expenses  of  the  State  for 
each  year;  and  whenever  it  shall  happen  that  such  ordinary 
expenses  of  the  State  for  any  year  shall  exceed  the  income  of 
the  estate  for  such  year,  the  General  Assembly  shall  provide  for 
levying  a  tax  for  the  ensuing  year  sufficient,  with  other  sources 
of  income,  to  pay  the  deficiency  of  the  preceding  year  together 
with  the  estimated  expenses  of  the  ensuing  year. 

Section  4.  No  tax  shall  be  levied  except  in  pursuance  of  a    object  to  be 
law  which  shall  distinctly  state  the  object  of  the  same ;  to  which 
object  such  tax  shall  be  applied. 

Section  5.  It  shall  be  the  duty  of  the  General  Assembly  to  Exempuons. 
enact  laws  for  the  exemption  from  taxation  of  all  public  schools, 
colleges  and  institutions  of  learning,  all  charitable  institutions 
in  the  nature  of  asylums  for  the  infirm,  deaf  and  dumb,  blind, 
idiotic  and  indigent  persons,  all  public  libraries,  churches  and 
burying  grounds;  but  property  of  associations  and  societies, 
although  connected  with  charitable  objects,  shall  not  be  exempt 
from  State,  County  or  municipal  taxation  :  Provided,  That  this 
exemption  shall  not  extend  beyond  the  buildings  and  premises 
actually  occupied  by  such  schools,  colleges,  institutions  of  learn- 
ing, asylums,  libraries,  churches  and  burial  grounds,  although 
connected  with  charitable  objects. 

Section  6.  The  General  Assembly  shall  provide  for  the  valu-    valuation  of 
ation  and  assessment  of  all  lands  and  the  improvements  thereon 
prior  to  the  assembling  of  the  General  Assembly  of  one  thousand 
eight  hundred  and  seventy,  and  thereafter  on  every  fifth  year. 

Section  7.  For  the  purpose  of  defraying  extraordinary  expend-  PubUc  debts, 
itures,  the  State  may  contract  public  debts,  but  such  debts  shall  be 
authorized  by  law  for  some  single  object,  to  be  distinctly  specified 
therein  ;  and  no  such  law  shall  take  effect  until  it  shall  have  been 
passed  by  a  vote  of  two-thirds  of  the  members  of  each  branch  of 
the  General  Assembly,  to  be  recorded  by  yeas  and  nays  on  the 
journals  of  each  House  respectively ;  and  every  such  law  shall 
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"""^v— ^  levy  a  tax  annually  sufficient  to  pay  the  annual  interest  of  such 
debt.* 
Municipal  taxes  Sectiok  8.  That  the  corporate  authorities  of  Counties,  town- 
ships, school  districts,  cities,  towns  and  villages  may  be  vested 
with  power  to  assess  and  collect  taxes  for  corporate  purposes, 
such  taxes  to  be  uniform  in  respect  to  persons  and  property 
within  the  jurisdiction  of  the  body  imposing  the  same.  And 
the  General  Assembly  shall  require  that  all  the  property, 
except  that  heretofore  exempted  within  the  limits  of  municipal 
corporations,  shall  be  taxed  for  the  payment  of  debts  contracted 
under  authority  of  law. 
inoarporauona.  SECTION  9.  The  General  Assembly  shall  provide  for  the  incor- 
poration and  organization  of  cities  and  towns,  and  shall  restrict 
their  powers  of  taxation,  borrowing  money,  contracting  debts, 
and  loaning  their  credit. 

Evtdencee  of     SECTION  10.  No  scrip,  certificate,  or  other  evidence  of  State 
nesB.  '  indebtedness  shall  be  issued  except  for  the  redemption  of  stock, 

bonds,  or  other  evidences  of  indebtedness  previously  issued,  or 
for  such  debts  as  are  expressly  authorized  in  this  Constitution. 

Reoeipts  and     SECTION  11.  An  accurate  statement  of  the  receipts  and  expend- 
**^*^  itures  of  the  public  money  shall  be  published  with  the  laws  of 

each  regular  session  of  the  General  Assembly,  in  such  manner  as 
may,  by  law,  be  directed. 

Drafts  on  uie     SECTION  12.  No  money  shall  be  drawn  from  the  Treasury  but 
'^'''^^"^*         in  pursuance  of  appropriations  made  by  law. 

Fiscal  year.  SECTION  13.  The  fiscal  year  shall  commence  on  the  first  day  of 
November  in  each  year. 

state  bonds.  SECTION  14.  Any  debt  contracted  by  the  State  shall  be  by  loan 
on  State  bonds  of  amounts  not  less  than  fifty  dollars  each,  on 
interest,  payable  within  twenty  years  after  the  final  passage  of 
the  law  authorizing  such  debt.  A  correct  registry  of  all  bonds 
shall  be  kept  by  the  Treasurer  in  numerical  order,  so  as  always 
to  exhibit  the  number  and  amount  unpaid,  and  to  whom  sev- 
erally made  payable.     [Amended.     Seepage  LVi.] 

state,  County  SECTION  15.  Suitable  laws  shall  be  passed  by  the  General  As- 
an^s c h 0 o  1  g^^l^j^  for  the  Safe  keeping,  transfer  and  disbursement  of  the 
State,  County  and  school  funds,  and  all  officers  and  other  per- 
sons charged  with  the  same  shall  keep  an  accurate  entry  of  each 
sum  received,  and  of  each  payment  and  transfer,  and  shall  give 
such  security  for  the  faithful  discharge  of  such  duties  as  the 
General  Assembly  may  provide.     And  it  shall  be  the  duty  of  the 


» See  Article  16. 
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General  Assembly  to  pass  laws  making  embezzlement  of  such  '^"^y^"^ 
funds  a  felony,  punishable  by  fine  and  imprisonment  propor- 
tioned to  the  amount  of  deficiency  or  embezzlement,  and  the 
party  convicted  of  such  felony  shall  be  disqualified  from  ever 
holding  any  oflBce  of  honor  or  emolument  in  this  State :  Pro- 
vided,  however,  That  the  General  Assembly,  by  a  two-third  vote, 
may  remove  the  disability  upon  payment  in  full  of  the  principal 
and  interest  of  the  sum  embezzled. 

Sectiok  16.  No  debt  contracted  by  this  State  in  behalf  of  the    Rebel  debts, 
late  rebellion,  in  whole  or  in  part,  shall  ever  be  paid. 

Section  17.  Any  bonded  debt  hereafter  incurred  by  any  county  and 
County,  municipal  corporation  or  political  division  of  this  State  5)Dd8/^  ^vai 
shall  never  exceed  eight  per  centum  of  the  assessed  value  of  all  igSf^*5^*'v  ? 
the  taxable  property  therein.  xviii.,  689. 

ARTICLE  10. 

EDUCATION. 

Section  1.  The  supervision  of  public  instruction  shall  be  saperintendent 
vested  in  a  State  Superintendent  of  Education,   who  shall  be®'^'*^"^"- 
elected  by  the  qualified  electors  of  the  State  in  such  manner  and 
at  such  time  as  the  other  State  oflScers  are  elected  ;  his  powers, 
duties,  term  of  office  and  compensation  shall  be  defined  by  the 
General  Assembly. 

Section  2.  There  shall  be  elected  biennially,  in  each  County,    gcbooi  com- 
by  the  qualified  electors  thereof,  one  School  Commissioner,  said  ™**^o*^®"- 
Commissioners  to  constitute  a  State  Board   of  Education,  of 
which  the  State  Superintendent  shall,  by  virtue  of  his  office,  be 
Chairman  ;  the  powers,  duties  and  compensation  of  the  members 
of  said  Board  shall  be  determined  by  law. 

Section  3.  The  General  Assembly  shall,  as  soon  as  practicable  pree  schools, 
after  the  adoption  of  this  Constitution,  provide  for  a  liberal  and 
uniform  system  of  free  public  schools  throughout  the  State,  and 
shall  also  make  provision  for  the  division  of  the  State  into  suita- 
ble school  districts.  There  shall  be  kept  open  at  least  six 
months  in  each  year  one  or  more  schools  in  each  school  district. 

Section  4.  It  shall  be  the  duty  of  the  General  Assembly  to  compulsory  at- 
provide  for  the  compulsory  attendance,  at  either  public  or  pri-        °^®* 
vate  schools,  of  all  children  between  the  ages  of  six  and  sixteen 
years,  not  physically  or  mentally  disabled,  for  a  term  equivalent 
to  twenty-four  months  at  least :  Provided,  That  no  law  to  that 
effect  shall  be  passed  until  a  system  of  public  schools  has  been 
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thoroughly  and  completely  organized  and  facilities  afforded  to 
all  the  inhabitants  of  the  State  for  the  free  education  of  their 
children. 
School  tax.  Sections.  The  General  Assembly  shall  levy  at  each  regular 
session  after  the  adoption  of  this  Constitution  an  annual  tax  on 
all  taxable  property  throughout  the  State  for  the  support  of  pub- 
lic schools,  which  tax  shall  be  collected  at  the  same  time  and  by 
the  same  agents  as  the  general  State  levy,  and  shall  be  paid  into 
the  Treasury  of  the  State.  There  shall  be  assessed  on  all  taxable 
polls  in  the  State  an  annual  tax  of  one  dollar  on  each  poll,  the 
proceeds  of  which  tax  shall  be  applied  solely  to  educational  pur- 
poses :  Provided^  That  no  person  shall  ever  be  deprived  of  the 
right  of  suffrage  for  the  non-payment  of  said  tax.  No  other  poll 
or  capitation  tax  shall  be  levied  in  the  State,  nor  shall  the  amount 
assessed  on  each  poll  exceed  the  limit  given  in  this  Section.  The 
school  tax  shall  be  distributed  among  the  several  school  dis- 
tricts of  the  State  in  proportion  to  the  respective  number  of 
pupils  attending  the  public  schools.  No  religious  sect  or  sects 
shall  have  exclusive  right  to,  or  control  of,  any  part  of  the  school 
funds  of  the  State,  nor  shall  sectarian  principles  be  taught  in  the 
public  schools.  [Amended,  See  page  li v.  ] 
Normal  school.  SECTION  6.  Within  five  years  after  the  first  regular  session  of 
the  General  Assembly  following  the  adoption  of  this  Constitu- 
tion, it  shall  be  the  duty  of  the  General  Assembly  to  provide  for 
the  establishment  and  support  of  a  State  Normal  School,  which 
shall  be  open  to  all  persons  who  may  wish  to  become  teachers. 
BUnd,  deaf     SECTION  7.  Educational  institutions  for  the  benefit  of  all  the 

"*  "™  *  blind,  deaf  and  dumb,  and  such  other  benevolent  institutions  as 
the  public  good  may  require,  shall  be  established  and  supported 
by  the  State,  subject  to  such  regulations  as  may  be  prescribed  by 
law. 

Refonn  achooi.  SECTION  8.  Provisions  shall  be  made  by  law,  as  soon  as  prac- 
ticable, for  the  establishment  and  maintenance  of  a  State  Reform 
School  for  juvenile  offenders. 

state  uniTeraity     SECTION  9.  The  General  Assembly  shall  provide  for  the  main- 
tenance of  the  State  University,  and  as  soon  as  practicable  pro- 
Agiicuiturai  ^^^^  ^^^  ^^®  establishment  of  an  Agricultural  College,  and  shall 

Couege.  appropriate  the  land  given  to  this  State  for  the  support  of  such 

a  college,  by  the  Act  of  Congress,  passed  July  second,  one  thou- 
sand eighty  hundred  and  sixty-two,  or  the  money  or  scrip,  as  the 
case  may  be,  arising  from  the  sale  of  said  lands,  or  any  lands 
which  may  hereafter  be  given  or  appropriated  for  such  purpose. 
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for  the  support  and  maintenance  of  such  college,  and  may  make    ""'^^'^^ 
the  same  a  branch  of  the  State  University,  for  instruction  in 
Agriculture,  the  Mechanic  Arts,  and  the  Natural  Sciences  con- 
nected therewith. 

Section  10.  All  the  public  schools,  colleges  and  universities    open  to  au. 
of  this  State  supported  in  whole  or  in  part  by  the  public  funds 
shall  be  free  and  open  to  all  the  children  and  youths  of  the  State, 
•  without  regard  to  race  or  color. 

Section  11.  The  proceeds  of  all  lands  that  have  been  or  here-  school  fund, 
after  may  be  given  by  the  United  States  to  this  State  for  educa- 
tional purposes,  and  not  otherwise  appropriated  by  this  State  or 
the  United  States,  and  of  all  lands  or  other  property  given  by 
individuals,  or  appropriated  by  the  State  for  like  purpose,  and 
of  all  estates  of  deceased  persons  who  have  died  without  leaving 
a  will  or  heir,  shall  be  securely  invested  and  sacredly  preserved 
as  a  State  School  Fund,  and  the  annual  interest  and  income  of 
said  fund,  together  with  such  other  means  as  the  General 
Assembly  may  provide,  shall  be  faithfully  appropriated  for  the 
purpose  of  establishing  and  maintaining  free  public  schools,  and 
for  no  other  purposes  or  uses  whatever. 

ARTICLE  11. 

CHARITABLE    AND    PENAL   INSTITUTIONS. 

Section  1.  Institutions  for  the  benefit  of  the  insane,  blind,  charitawe  and 

-enal  Institu- 


deaf  and  dumb,  and  the  poor,  shall  always  be  fostered  and  sup- 1 
ported  by  this  State,  and  shall  be  subject  to  such  regulations  ajs 
the  General  Assembly  may  enact. 

Section  2.  The  Directors  of  the  Penitentiary  shall  be  elected    Penitentiary, 
or  appointed  as  the  General  Assembly  may  direct. 

Section  3.  The  Directors  of  the  benevolent  and  other  State    nirectore. 
institutions,  such  as  may  be  hereafter  created,  shall  be  appointed 
by  the  Governor,  by  and  with  the  consent  of  the  Senate  ;  and 
upon  all  nominations  made  by  the  Governor  the  question  shall 
be  taken  by  yeas  and  nays  and  entered  upon  the  journals. 

Section  4.  The  Governor  shall  have  power  to  fill  all  vacancies    vacancieB. 
that  may  occur  in  the  offices  aforesaid  until  the  next  session  of 
the  General  Assembly,  and  until  a  successor  or  successors  shall 
be  appointed  and  confirmed. 

Sections.  The  respective  Counties  of  this  State  shall  make    poor  laws, 
such  provision  as  may  be  determined  by  law  for  all  those  in- 
habitants who  by  reason  of  age  and  infirmities,  or  misfortunes, 
may  have  a  claim  upon  the  sympathy  and  aid  of  society. 
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Section  6.  The  Physician  of  the  Lunatic  Asylum,  who  shall 
una  c      um  ^^  Superintendent  of  the  same,  shall  be  appointed  by  the  Gov- 
ernor, with  the  advice  and  consent  of  the  Senate.     All  other 
necessary  officers  and    employees  shall  be    appointed  by  the 
Governor. 

ARTICLE  12. 

COBPOBATIONS. 

Corporations.  SECTION  1.  Corporations  may  be  formed  under  general  laws ; 
but  all  such  laws  may  from  time  to  time  be  altered  or  repealed. 

Taxation  of.  SECTION  2.  The  property  of  corporations  now  existing  or  here- 
after created  shall  be  subject  to  taxation,  except  in  cases  other- 
wise provided  for  in  this  Constitution. 

Right  of  way.  SECTION  3.  No  right  of  Way  shall  be  appropriated  to  the  use 
of  any  corporation  until  full  compensation  therefor  shall  be  first 
made,  or  secured  by  a  deposit  of  money,  to  the  owner,  irrespect- 
ive of  any  benefit  from  any  improvement  proposed  by  such  cor- 
poration, which  compensation  shall  be  ascertained  by  a  jury  of 
twelve  men,  in  a  Court  of  record,  as  shall  be  prescribed  by  law. 

Debta.  SECTION  4.  Ducs  from  Corporations  shall  be  secured  by  such 

individual  liability  of  the  stockholders  and  other  means  as  may 
be  prescribed  by  law. 

Personal  re-  SECTION  5.  All  general  laws  and  special  Acts  passed  pursuant 
^'  to  this  Section  shall  make  provisions  therein  for  fixing  the  per- 
sonal liability  of  stockholders  under  proper  limitations ;  and  shall 
prevent  and  punish  fraudulent  misrepresentations  as  to  the 
capital,  property  and  resources  of  such  corporations  ;  and  shall 
also  regulate  the  public  use  of  all  franchises  which  have  hereto- 
fore been,  or  hereafter  may  be,  created  or  granted  by  or  under 
the  authority  of  this  State,  and  shall  limit  all  tolls,  imposts  and 
other  charges  and  demands  under  such  laws. 

BRnking  cor-  SECTION  6.  The  General  Assembly  shall  grant  no  charter  for 
porations.  banking  purposes,  nor  renew  any  banking  corporations  now  in 
existence,  except  upon  the  condition  that  the  stockholders  shall 
be  liable  to  the  amount  of  their  respective  share  or  shares  of 
stock  in  any  such  banking  institution  for  all  its  debts  and  lia- 
bilities upon  note,  bill  or  otherwise,  and  upon  the  further  con- 
dition that  no  director  or  other  officer  of  said  corporation  shall 
borrow  any  money  from  said  corporation ;  and  if  any  director  or 
other  officer  shall  be  convicted  upon  indictment  of  directly  or 
indirectly  violating  this  Section,  he  shall  be  punished  by  fine  or 
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imprisonment,  at  the  discretion  of  the  Court.  The  books,  papers 
and  accounts  of  all  banks  shall  be  open  to  inspection,  under 
such  regulations  as  may  be  prescribed  by  law. 

ARTICLE  13. 

MILITIA. 

Section  1.  The  Militia  of  this  State  shall  consist  of  all  able-  Miiiua. 
bodied  male  citizens  of  the  State  between  the  ages  of  eighteen 
and  forty-five  years,  except  such  persons  ai  are  now,  or  may  here- 
after be,  exempted  by  the  laws  of  the  United  States,  or  who  may 
be  adverse  to  bearing  arms,  as  provided  for  in  this  Constitution  ; 
and  shall  be  organized,  armed,  equipped  and  disciplined  as  the 
General  Assembly  may  by  law  provide. 

Section  2.  The  Governor  shall  have  power  to  call  out  the    M»y  be  called 
militia  to  execute  the  laws,  repel  invasion,  repress  insurrection, 
and  preserve  the  public  peace. 

Sbction  3.  There  shall  be  an  Adjutant  and  Inspector-General  Adjutant  and 
elected  by  the  qualified  electors  of  the  State,  at  the  same  time  ^C^*^"^*"' 
and  in  the  same  manner  as  other  State  officers,  who  shall  rank  as 
a  Brigadier-General,  and  whose  duties  and  compensation  shall  be 
prescribed  by  law.  The  Governor  shall  appoint,  by  and  with  the 
advice  and  consent  of  the  Senate,  such  other  staff  officers  as  the 
General  Assembly  may  direct. 

ARTICLE  14. 

miscellaneous. 

Seotiok  1.  No  person  shall  be  elected  or  appointed  to  any    Qunuflcations 
office  in  this  State  unless  he  possess  the  qualifications  of    an'^"***®*^- 
elector. 

Section  2.  Lotteries,  and  the  sale  of  lottery  tickets,  for  any    Lotteries, 
purpose  whatever,  are  prohibited,  and  the  General  Assembly 
shall  prevent  the  same  by  penal  laws. 

Section  3.  The  State  Library  shall  be  subject  to  such  regula-    gtate  ubrary. 
tions  as  the  General  Assembly  may  prescribe. 

Section  4.  The  General  Assembly  may  direct,  by  law,  in  what    claims, 
manner  claims  against  the  State  may  be  established  and  adjusted. 

Section  5.  Divorces  from  the  bonds  of  matrimony  shall  not    Divorces, 
be  allowed  but  by  the  judgment  of  a  Court,  as  shall  be  prescribed 
by  law. 

Section  6.  No  person  who  denies  the  existence  of  the  Supreme    Diaquaiiflca- 
Being  shall  hold  any  office  under  this  Constitution.  "°° '°''  °®^^- 
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'^^"v— "^        Section  7.  The  printing  of  the  laws,  journals,  bills,  legislative 
°**       documents  and  papers  for  each  branch  of  the  General  Assembly, 
with  the  printing  required  for  the  Executive  and  other  depart- 
ments of  the  State,  shall  be  let,  on  contract,  in  such  manner  as 
shall  be  prescribed  by  law. 
w  o  m  a  n'8     SECTION  8.  The  real  and  personal  property  of  a  woman  held 
at  the  time  of  her  marriage,  or  that  which  she  may  thereafter 
acquire,  either  by  gift,  grant,  inheritance,  devise,  or  otherwise, 
shall  not  be  subject  to  levy  and  sale  for  her  husband's  debts,  but 
shall  be  held  as  her  separate  property,  and  may  be  bequeathed, 
devised  or  alienated  by  her  the  same  as  if  she  were  unmarried  : 
Provided,  That  no  gift  or  grant  from  the  husband  to  the  wife 
shall  be  detrimental  to  the  just  claims  of  his  creditors. 
Remoyai  o  f     SECTION  9.  The  General  Assembly  shall  provide  for  the  removal 
causes.  ^^  ^j  ^g^^g^g  ^hich  may  be  pending  when  this  Constitution  goes 

into  effect  to  Courts  created  by  the  same. 
Election  of  Section  10.  The  election  for  all  State  oflBcers  shall  take  place 
state  officers.  ^^  ^j^^  same  time  as  is  provided  for  that  of  members  of  the  Gen- 
eral Assembly,  and  the  election  for  those  oflScers  whose  terms  of 
service  are  for  four  years  shall  be  held  at  the  time  of  each  alter- 
nate general  election. 

ARTICLE  15. 

AMENDMENT  AND  REVISION   OF  THE  CONSTITUTION. 

Amendments  SECTION  1.  Any  amendment  or  amendments  to  this  Constitu- 
to^the  constitu-  ^.^^  ^^^  ^^  proposed  in  the  Senate  or  House  of  Representatives. 
If  the  same  be  agreed  to  by  two-thirds  of  the  members  elected  to 
each  House,  such  amendment  or  amendments  shall  be  entered  on 
the  journals  respectively,  with  the  yeas  and  nays  taken  thereon  ; 
and  the  same  shall  be  submitted  to  the  qualified  electora  of  the 
State  at  the  next  general  election  thereafter  for  Representatives, 
and  if  a  majority  of  the  electors  qualified  to  vote  for  members 
of  the  General  Assembly  voting  thereon  shall  vote  in  favor  of 
such  amendment  or  amendments,  and  two-thirds  of  each  branch 
of  the  next  General  Assembly  shall,  after  such  an  election  and 
before  another,  ratify  the  same  amendment  or  amendments  by 
yeas  and  nays,  the  same  shall  become  part  of  the  Constitution  : 
Provided,  That  such  amendment  or  amendments  shall  have  been 
read  three  times,  on  three  several  days,  in  each  House. 
If  two  or  more.  SECTION  2.  If  two  or  more  amendments  shall  be  submitted  at 
the  same  time,  they  shall  be  submitted  in  such  manner  that  the 
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electors  shall  vote  for  or  against  each  of  such  amendments  sep- 
arately. 

Section  3.  Whenever  two-thirds  of  the  members  elected  to 
each  branch  of  the  General  Assembly  shall  think  it  necessary  to 
call  a  convention  to  revise,  amend  or  change  this  Constitution, 
they  shall  recommend  to  the  electors  to  vote  at  the  next  election 
for  Representatives  for  or  against  a  convention,  and  if  a  majority 
of  all  the  electors  voting  at  said  election  shall  have  voted  for  a 
convention,  the  General  Assembly  shall,  at  their  next  session, 
provide  by  law  for  calling  the  same ;  and  such  Convention  shall 
consist  of  a  number  of  members  not  less  than  that  of  the  most 
numerous  branch  of  the  General  Assembly. 


Liri 

A.  D.  1804. 


Gonventions. 


AMENDMENTS. 


ARTICLE  16. 

To  the  end  that  the  public  debt  of  South  Carolina  may  not    prohibiting 
hereafter  be  increased  without  the  due  consideration  and  free  Suh*21i*t  con- 
consent  of   the  people  of  the  State,  the  General  Assembly  is^^^^  thepeo- 
hereby  forbidden  to  create  any  further  debt  or  obligation,  either   *8T8,  xv.,  466. 
by  the  loan  of  the  credit  of  the  State,  by  guaranty,  endorsement, 
or  otherwise,  except  for  the  ordinary  and  current  business  of  the 
State,  without  first  submitting  the  question  as  to  the  creation  of 
any  such  new  debt,  guaranty,  endorsement  or  loan  of  its  credit 
to  the  people  of  this  State  at  a  general  State  election ;  and  unless 
two-thirds  of  the  qualified  voters  of  this  State  voting  on  the 
question  shall  be  in  favor  of  a  further  debt,  guaranty,  endorse- 
ment or  loan  of  its  credit  none  such  shall  be  created  or  made. 

AMENDMENT  TO  ARTICLE  2,  SECTION  11. 

Strike  out  all  that  portion  of  Section  11,  Article  2,  following  Amendment 
the  words  '*  eighteen  hundred  and  seventy,''  occurring  in  the^^m  octo^ 
fourth  and  fifth  lines,  and  insert  the  following :  "And  forever  ^^^_^'^ 
thereafter,  on  the  first  Tuesday  following  the  first  Monday  in  i878,  xv.,  467. 
November  in  every  second  year,  in  such  manner  and  at  such 
places  as  the  Legislature  may  provide.'' 
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^— V — '  AMENDMENT  TO  ARTICLE  3,  SECTION  23. 

Art.  8,  Sec  28.  Strike  out  of  Section  23  of  Article  3  the  word  '^four/'  occur- 
offlce,"ai^ded.  ring  in  the  third  line,  and  insert  the  word  "two/'  so  that  the 

1875,  XV.,  1009.  Section  of  the  Constitution  will  read,  when  amended,  as  follows: 

'*  Section  23.  There  shall  be  elected,  by  the  qualified  voters 
of  the  State,  a  Comptroller-General,  Secretary  of  State,  Trea- 
surer, Attorney-General,  Adjutant  and  Inspector-General,  and 
Superintendent  of  Education,  who  shall  hold  their  respective 
offices  for  the  term  of  two  years,  and  whose  duties  and  compen- 
sation shall  be  prescribed  by  law/' 

AMENDMENT  TO  ARTICLE  2,  SECTION  3. 

'*Toxaway"     That  Section  3  of  Article  2  of  the  Constitution  of  the  State 
"''^S^i^  be  amended  by  striking  out  the  words  "  White  Water  River,''  in 

1876,  XV.,  1014.  the  fifth  line  of  said  Section,  and  inserting  in  the  place  thereof 

the  words  "Toiaway  River." 

AMENDMENT  TO  ARTICLE  10,  SECTION  5. 

Tax  of  t  w  0  ^^  The  Boards  of  County  Commissioners  of  the  several  Counties 
schrois?'  ^"****^  shall  levy  -an  annual  tax  of  not  less  than  two  mills  on  the  dollar 

1878,  xvL,  m  upon  all  the  taxable  property  in  their  respective  Counties,  which 
levy  shall  not  be  increased  unless  by  special  enactment  of  the 
General  Assembly,  for  the  support  of  public  schools  in  their 
respective  Counties,  which  tax  shall  be  collected  at  the  same 
time  and  by  the  same  officers  as  the  other  taxes  for  the  same 
year,  and  shall  be  held  in  the  County  treasuries  of  the  respective 
Counties,  and  paid  out  exclusively  for  the  support  of  public 
schools,  as  provided  by  law.     There  shall  be  assessed  on  all  tax- 

pou  tax.  able  polls  in  the  State  an  annual  tax  of  one  dollar  on  each  poll, 
the  proceeds  of  which  tax  shall  be  applied  solely  to  educational 
purposes :  Provided,  That  no  person  shall  ever  be  deprived  of 
the  right  of  su£Frage  for  the  non-payment  of  said  tax.  No  other 
poll  or  capitation  tax  shall  be  levied  in  the  State,  nor  shall  the 
amount  assessed  on  each  poll  exceed  the  limit  given  in  this 
Section.  The  school  tax  shall  be  distributed  among  the  several 
school  districts  of  the  Counties  in  proportion  to  the  respective 
number  of  pupils  attending  the  public  schools.  No  religious 
sect  or  sects  shall  have  exclusive  right  to  or  control  of  any  part 
of  the  school  funds  of  the  State,  nor  shall  sectarian  principles  be 
taught  in  the  public  schools." 
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AMENDMENT  TO  ARTICLE  2,  SECTION  32. 

That  Section  32,  Article  2,  of  the  Constitution  of  this  State  ah.  2,  sec  as, 
he,  and  is  herehj,  stricken  out,  and  the  following  inserted  in  SLendSf*^  ' 
Ueu  thereof  :  i«^  tyK^m, 

"  The  General  Assemhly  shall  enact  such  laws  as  will  exempt 
from  attachment  and  sale  under  any  mesne  or  final  process  issued 
from  any  Court,  to  the  head  of  any  family  residing  in  this  State, 
a  homestead  in  lands,  whether  held  in  fee  or  any  lesser  estate, 
not  to  exceed  in  value  one  thousand  dollars,  with  the  yearly 
products  thereof ;  and  to  every  head  of  a  family  residing  in  this 
State,  whether  entitled  to  a  homestead  exemption  in  lands  or 
not,  personal  property  not  to  exceed  in  value  the  sum  of  five 
hundred  dollars :  Provided,  That  in  case  any  woman  having  a 
separate  estate  shall  he  married  to  the  head  of  a  family  who  has 
not  of  his  own  sufficient  property  to  constitute  a  homestead  as 
hereinbefore  provided,  said  married  woman  shall  be  entitled  to 
a  like  exemption  as  provided  for  the  head  of  a  family  :  Provided, 
further.  That  there  shall  not  be  an  allowance  of  more  than  one 
thousand  dollars'  worth  of  real  estate  and  more  than  five  hundred 
dollars^  worth  of  personal  property  to  the  husband  and  wife 
jointly:  Provided,  That  no  property  shall  be  exempt  from 
attachment,  levy  or  sale  for  taxes,  or  for  payment  of  obligations 
contracted  for  the  purchase  of  said  homestead  or  the  erection  of 
improvements  thereon  :  Provided,  further.  That  the  yearly  prO' 
ducts  of  said  homestead  shall  not  be  exempt  from  attachment 
levy  or  sale  for  the  payment  of  obligations  contracted  in  the 
production  of  the  same.  It  shall  be  the  duty  of  the  General 
Assembly  at  their  first  session  to  enforce  the  provisions  of  this 
Section  by  suitable  legislation.'^ 

AMENDMENT  TO  ARTICLE  8,  SECTION  8. 

That  Section  8,  Article  8,  of  the  Constitution  be  amended    Burgiaiy,  lar- 
by  inserting  therein  after  the  word  "murder"  the  following J^f,^^ ^"^^^ 
words:  ''burglary,  larceny,  perjury,  forgery  or  tfny  other  in- ^^®^  JSSS^to 
famous  crime-^'  80  that  the  Section  when  amended  shall  read  as  SSMweiwtore 
follows:  "Section  8.  The  General  Assembly  shall  never  pass  1882.  xvm., a. 
any  law  that  will  deprive  auy  of  the  citizens  of  this  State  of  the 
right  of  suffrage,  except  for  treason,  murder,  burglary,  larceny, 
perjury,  forgery  or  any  other  infamous  crime,  or  dueling,  whereof 
the  person  shall  have  been  duly  tried  and  convicted/' 


Digitized  by  VjOOQ IC 


CONSTITUTION  OF  SOUTH  CAROLINA. 


AMENDMENT  TO  ARTICLE  2,  SECTION  11. 

Biennial  eiec-  That  Section  11,  Article  2,  of  the  Constitution  of  this  State 
by^e  Legisift.  be,  and  the  same  is  hereby,  stricken  out  and  the  following 
^j^^xvufT  inserted  in  lieu  thereof  : 

*^  The  general  election  for  Senators  and  Representatives  shall 
be  held  in  every  second  year,  in  such  manner,  at  such  time  and 
at  such  places  as  the  Legislature  may  provide. '' 

AMENDMENT  TO  ARTICLE  2,  SECTIONS  4  AND  5. 
Sections  4  and     Sections  4  and  5  of  Article  2  stricken  out  and  the  following 

5  of  the  Constl*  •  i    j         o     x*        ^ 

tution  stricken  inserted  as  hection  4 : 

sated  as  se  cl      ^^  That  Article  two  (2)  of  the  Constitution  of  the  State  of  South 
1^X11  499  Carolina  be,  and  the  same  is  hereby,  amended  so  that  in  place 
of  Sections  4  and  5  of  said  Article  the  following  shall  be  substi- 
tuted, and  shall  be  known  as  Section  4  thereof,  to  wit : 

*^  Section  4.  The  House  of  Representatives  shall  consist  of  one 
hundred  and  twenty-four  members,  to  be  apportioned  among 
the  several  Counties  according  to  the  number  of  inhabitants 
Census.  contained  in  each ;  an  enumeration  of  the  inhabitants  for  this 
purpose  shall  be  made  in  eighteen  hundred  and  ninety-one,  and 
shall  be  made  in  the  course  of  every  tenth  year  thereafter,  in 
such  manner  as  shall  be  by  law  directed  :  Provided,  That  the 
General  Assembly  may  at  any  time  in  its  discretion  adopt  the 
immediately  preceding  United  States  census  as  a  true  and  correct 
Apportionment  enumeration  of  the  inhabitants  of  the  several  Counties,  and  make 

under   U.  S.  .  .  / 

Census.  the  apportionment  and  assignment  of  Representatives  among 

the  several  Counties  according  to  said  enumeration  :    Provided, 
ProTiso.        however.  This  amendment  shall  not  prevent  the  General  Assem- 
bly from  providing  for  an  enumeration  and  apportionment  prior 
to  1891  in  the  manner  now  provided  for  by  law.^' 

AMENDMENT  TO  ARTICLE  9,  SECTION  14. 

That  Section  14,  Article  9,  of  the  Constitution  of  the  State 

of  South  Carolina  be  amended  so  as  to  read  as  follows  : 

charmcter  of     *^  SECTION  14.  Any  debt  contracted  by  the  State  shall  be  by  loan 

stock  to  be  Is-  on  State  bonds  or  stock,  of  amounts  not  less  than  one  hundred 

stato,  and  ^ttie  dollars  each,  bearing  interest,  payable  semi-annually,  and  payable 

m^ner  of  their  ^^j^jjj  gf^y  years  after  the  final  passage  of  the  law  authorizing 

1889,  XIX.,  638^  gQ^h  debt.     A  correct  registry  of  all  such  bonds  or  stock  shall 

be  kept  by  the  Treasurer  in  numerical  order,  so  as  always  to 
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exhibit  the  Dumber  and  amount  unpaid,  and  to  whom  severally 
made  payable. 

AMENDMENT  TO  ARTICLE  4,  SECTION  20. 

That  Section  20  of  Article  4  of  the  Constitution  of  this 
State  is  hereby  stricken  out  and  the  following  inserted  in  lieu 
thereof : 

"  Section  20.  A  Court  of  Probate  shall  be  established  in  each    Term  of  Pro- 
County,  with  jurisdiction  in  all   matters  testamentary  and  of  cilaiiged  fro^m 
administration,   in  business  appertaining  to  minors,  and  the  yean^  ^ 
allotment  of  dower,  in  cases  of  idiocy  and  lunacy  and  persons   i5«^»xx.»«i. 
non  compos  mentis.     The  Judge  of  said  Court  shall  be  elected 
by  the  qualified  electors  of  the  respective  Counties  for  the  term 
of  four  years/* 
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AMENDED  AND  REPUBLISHED. 


COMPILED  BT  ALBERT  M.  BOOZEB,  CLERK. 
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to^rneJ^***^  I.  For  the  purpose  of  an  appeal  to.  this  Court,  the  appellant 
shall  cause  the  return  to  be  maSe  and  filed  with  the  Clerk  of  this 
Court  within  twenty  days  after  the  record  constituting  said 
return  has  been  completed  :  Provided,  That  upon  an  ex  parte 
application  to  any  one  of  the  Circuit  Judges,  upon  good  cause 
shown,  the  time  for  filing  the  return  may  be  extended,  not,  how- 
ever, beyond  twenty  days.     If  he  fail  to  do  so  within  the  time 

^Dismtesa^^f  prescribed  by  this  rule,  the  appellant  shall  be  deemed  to  have 

of  prosecution,  waived  the  appeal,  and,  upon  an  affidavit  to  that  effect  and  the 
certificate  of  the  Clerk  of  this  Court  that  no  return  has  been 
filed  as  above  required,  the  respondent  may  obtain  from  the 
Clerk  of  this  Court  an  order  dismissing  the  appeal  for  want  of 
prosecution,  with  costs,  and  the  Court  below  may  thereupon 
proceed  as  though  there  had  been  no  notice  of  appeal :  Provided, 

^^tion  to  re-  however,  That  upon  it  being  made  to  appear  to  the  satisfaction 
of  this  Court  that  such  default  on  the  part  of  the  appellant  has 
arisen  from  some  excusable  neglect,  he  may,  on  motion,  upon  at 
least  four  days'  notice,  apply  to  this  Court  for  an  order  reinstat- 
ing the  appeal :  Provided,  further,  That  upon  a  proper  showing 
for  that  purpose,  the  Court  before  whom  the  motion  is  made 
may  prescribe  a  shorter  time. 
Keturn ;  what  II.  When  the  appeal  is  from  a  judgment,  the  return  spoken 
of  in  the  foregoing  Rule  shall  consist  of  copies  of  the  Judgment 
Roll,  the  notice  of  appeal  and  exceptions,  certified  to  by  the 
Clerk  of  the  Court  below.  When  the  appeal  is  from  an  Order, 
as  allowed  by  the  eleventh  Section  of  the  Code  of  Procedure,  the 
return  shall  consist  of  copies  of  the  Order  appealed  from,  with 
the  papers  upon  which  the  Court  below  acted  in  granting  the 
Order,  together  with  the  notice  of  appeal  and  the  exceptions : 
Provided,  however.  If  the  parties  agree  upon  a  statement  of  the 
16  Stat,  808.  case,  as  allowed  by  an  Act  entitled  **An  Act  to  facilitate  and 
save  expenses  in  appeals, '*  approved  the  5th  of  March,  1875, 
such  statement,  with  the  notice  of  appeal  and  exceptions,  shall 
constitute  the  return. 


Digitized  by  VjOOQ IC 


RULES  OF  THE  SUPREME  COURT.  Lxi 

A.  D.  1894. 

III.  If  said  return  be  defective,  either  garty  may,  on  affidavit    '— v-^-^ 
specifying  the  defect,  and  after  eight  days*  notice  to  the  opposite 

party,  apply  to  one  of  the  Justices  of  this  Court  for  an  order  that  defects.  ^ 
the  appellant  cause  a  further  return  to  be  made  without  delay. 

IV.  The  attorneys  and  guardians  ad  litem  of  the  respective    Attorneys; 
parties  in  the  Court  below  shall  be  deemed  the  attorneys  and  mSm. 
guardians  of  the  same  parties  respectively  in  this  Court  until 

others  shall  be  retained  or  appointed  and  notice  thereof  shall 

be  served  on  the  adverse  party.     When  any  party  to  a  judgment  ^^p'^^®'***" 

brought  by  appeal  into  this  Court  shall  die  pending  such  appeal,  ed  parties. 

any  party  in  interest  shall  be  entitled  to  move  the  Court  for  an 

order  making  the  proper  representative  of  such  deceased  person 

a  party  to  such  appeal ;  and  when  by  reason  of  such  decease  the 

proper  parties  appellant  are  not  before  the  Court,  and  due  means 

to  have  the  proper  parties  represented  on  the  record  of  this  Court 

are  not  taken  at  the  next  ensuing  term,   the  respondent  shall 

be  entitled,  on  due  proof  of  such  fact,   to  move  this  Court  to 

dismiss  such  appeal. 

V.  The  '*  Case  '^  required  to  be  served  by  the  second  Section  of    case  or  Brief, 
the  Act  in  relation  to  appeals,  approved  December  9,  1878,  shall 

set  forth  the  following  particulars : 

1.  The  title  of  the  action.  wbattooontidii 

2.  The  time  of  commencement  of  action. 

3.  The  names  of  all  parties  to  the  action,  designating  which 
of  them  are  appellants  and  which  are  respondents. 

4.  The  general  nature  and  character  of  the  pleadings,  specify- 
ing such  defendants  as  answered  or  demurred,  and  the  general 
nature  of  each  answer  when  several  answers  are  filed. 

5.  When  issues  of  fact  are  settled,  the  order  settling  the  same. 

6.  The  mode  in  which  the  case  was  tried :  whether  by  the 
Court,  by  a  jury,  or  by  referees. 

7.  When  error  of  law  is  alleged,  the  facts  or  conclusions  of 
fact  to  which  such  error  relates. 

8.  When  error  of  fact  is  alleged,  the  evidence  or  fact  on  which 
the  determination  complained  of  was  based. 

9.  The  judgment,  order,  finding,  ruling  or  decision  complained 
of. 

10.  If  error  is  alleged  in  the  charge  to  the  jury,  the  request  to 
charge,  the  charge  and  exceptions. 

11.  When  the  question  to  be  determined  involves  the  construc- 
tion of  any  pleading,  judgment,  order,  charge  or  instrument,  the 
whole  matter  thereof  shall  be  set  forth  ;  but  if  only  some  matter 
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constituting  a  distinct  and  separate  part  thereof  is  involved  in 
such  construction,  only  such  distinct  and  separate  part  need  be 
stated  in  full,  and  the  residue  thereof  may  be  briefly  stated 
according  to  its  general  nature  and  effect. 

12.  All  changes  in  parties. 

13.  The  date  of  the  judgment  or  order  appealed  from. 

14.  Copy  of  the  exceptions. 
Provided,  however,  If  the  parties  agree  upon  a  '^statement  of 

the  case,'*  as  allowed  by  an  Act  entitled  "An  Act  to  facilitate 
and  save  expenses  in  appeals,'^  approved  March  5,  1875,  such 
statement  shall  constitute  said  "Case."  If  the  case  is  volumi- 
nous, an  index  to  the  pleadings,  exhibits,  depositions  and  other 
principal  matters  shall  be  added. 

An  exception  for  the  purpose  of  an  appeal  must  contain  a 
statement  of  the  proposition  of  law  or  fact  which  it  is  desired  to 
review ;  and  a  mere  reference  to  an  exception  taken  to  the  report 
of  the  Master  or  a  Referee,  or  to  the  decree  of  a  Judge  of  Pro- 
bate, will  not  be  suflicient,  and  an  exception  so  taken  will  not  be 
considered. 

In  the  preparation  of  the  ''Case"  for  argument  in  this  Court, 
where  amendments  have  been  proposed  and  allowed,  the  '*  Case" 
must  be  printed  ;  or  in  a  Case  where  printing  is  dispensed  with, 
must  be  written  as  it  would  read  after  the  amendments  allowed 
are  incorporated  ;  and  it  will  not  be  sufficient  to  set  out  the  pro- 
posed amendments  with  a  statement  as  to  which  of  them  have 
been  allowed. 
Amendments.  These  amendments  shall  not  apply  to  any  appeal  taken  before 
the  Ist  day  of  July,  1882. 

If  a  respondent  in  a  case,  in  which  such  a  practice  is  allowed, 
desires  to  sustain  the  judgment  appealed  from  upon  other 
grounds  than  those  upon  which  it  is  rested  by  the  Circuit  Judge, 
he  must  give  written  notice  thereof  to  the  attorney  for  appellant, 
stating  the  additional  grounds  upon  which  he  proposes  to  rely ; 
and  said  notice  must  be  served  in  time  to  have  the  same  printed 
in  the  "  Case  "  as  prepared  for  argument  in  the  Supreme  Court. 
[See  Circuit  CJourt  Rules.    No.  50.] 

VI.  All  papers  printed  for  the  use  of  the  Court  shall  be  on 
white  writing  paper,  in  book  form  ;  and  each  Case  or  other  paper 
comprising  more  than  two  leaves  shall  be  stitched  or  bound. 
Such  printed  matter  shall  conform,  as  to  external  form  and 
dimensions,  and  as  to  dimensions  of  printed  page,  to  the  volumes 
of  thd  current  series  of  the  South  Carolina  Reports. 


Case. 


Printed  papers; 
how  prepared. 
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Small  pica  solid  is  the  smallest  and  most  compact  mode  of    "-^v-^^ 
composition  allowed.     The  folio  (of  one  hundred  words),  num- 
bering from  the  commencement  to  the  end  of  the  case,  shall  be 
printed  on  the  outer  margin  of  the  page. 

Each  separate  paper  printed  for  the  use  of  the  Court  shall.  Title, 
instead  of  being  endorsed,  set  forth  on  the  first  page,  or,  if 
covered,  on  the  first  page  of  the  cover,  the  following  particulars: 
The  style  of  the  Court,  the  title  of  the  cause,  which,  in  case  of 
an  appeal,  shall  stand  as  it  stood  in  the  Circuit  Court,  without 
further  change  than  adding  the  words  *^Appcllant''  and  "Re- 
spondent," so  aa  to  indicate  the  parties  appealing  to  this  Court, 
the  nature  of  the  paper,  and  the  names  of  the  attorneys. 

No  charire  for  printing  the  papers  mentioned  in  this  rule  shall    Effect  of  non- 

°  -"^  o  x-   r-  com  pllanoe  with 

be  allowed  as  a  disbursement  in  a  cause  unless  the  foregoing  uiis  Rule, 
requirements  shall  be  shown,  by  affidavit,  to  have  been  complied 
with  in  all  papers  hereafter  printed,  nor  where  the  Brief  shall 
be  held  by  the  Court  to  be  insufficient. 

VII.  Within  twenty  days  after  the  "  Caae"  has  been  settled  or  case  or  Brief ; 
agreed  upon,  the  appellant  shall  serve  three  printed  copies  of  of  non-cempu- 
the  Case,  or  Brief,  as  prepared  for  argument,  on  the  attorney  of 

the  adverse  party.  If  he  fail  to  do  so,  the  respondent  may,  by 
notice  in  writing,  require  the  service  of  such  copies  within  ten 
days  after  the  service  of  the  notice ;  and  if  the  copies  be  not 
served  in  pursuance  of  such  notice,  the  appellant  shall  be  deemed 
to  have  waived  the  appeal ;  and  on  an  affidavit  proving  the 
default  and  the  service  of  such  notice,  the  respondent  may  enter 
an  order  with  the  Clerk,  dismissing  the  appeal  for  want  of  prose- 
cution, with  costs  ;  and  the  Court  below  may  thereupon  proceed 
as  though  there  had  been  no  appeal. 

VIII.  Three  days  previous  to  the  commencement  of  the  argu-  case  or  Brief ; 
ment  of  any  case,  the  counsel  for  the  appellant  shall  deliver  to  SispoSed^of.^^'^ 
the  Clerk  of  the  Court  six  copies  of  the  Case  or  Brief,  which 

shall  be  disposed  of  as  follows  :  one  copy  to  each  of  the  Judges, 
one  for  the  Clerk,  one  for  the  Reporter,  and  one  for  the  Library 
of  the  Supreme  Court ;  and  at  the  same  time  each  party  shall 
deliver  to  the  Clerk  eight  copies  of  the  points,  as  required  by 
Bale  IX,  six  copies  to  be  disposed  of  as  above  stated,  and  the 
remaining  two  copies  to  be  delivered  to  the  counsel  of  the  other 
party  on  demand.  Parties  failing  to  furnish  points  will  be  con- 
fined to  the  discussion  of  questions  that  arise  upon  such  points 
aa  shall  be  furnished  by  other  parties  to  the  cause  in  accordance 
with  this  Rule. 
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' v^^        IX.  The  points  referred  to  in  Rule  VIII  shall  be  preceded  by 

points  and  au-  a  brief  statement  of  the  nature  of  the  action  and  defenses,  and 
hort  €8.  ^^^  nature  of  the  questions  brought  up  by  appeal,  and  shall  set 

forth  the  propositions  of  law  and  fact  relied  on,  and  a  note  of 
the  authorities  and  reference  by  folio  to  the  evidence  when  an 
examination  of  the  evidence  is  necessary.     At  the  opening  of 
the  case  such  statement  shall  be  first  read,  after  which  counsel 
may  read  such  portions  of  the  record  as  they  may  deem  neces- 
sary for  a  proper  understanding  of  the  points  made.     But  this 
Court  will  not  consider  any  fact  which  does  not  appear  in  the 
**  Case  "  as  prepared  for  argument  in  this  Court ;  and,  therefore, 
it  is  altogether  useless  for  counsel  to  embody  in  their  arguments, 
or  in  the  statement  of  facts  preceding  the  points  and  authorities 
required  by  this  Rule,  any  fact  which  does  not  appear  in  the 
**  Case  "  as  agreed  upon  or  settled.     Nor  will  any  fact  stated  in 
the  exception  or  grounds  of  appeal  which  does  not  appear  in  the 
**  Case ''  be  considered  by  the  Court.     If  counsel  desire  to  add 
any  facts  to  those  stated  in  the  "  Case,''  they  must  either  obtain 
the  written  consent  of  opposing  counsel  to  the  insertion  of  such 
additional  facts,  or  they  must,  upon  due  notice,  move  this  Court 
before  the  argument  commences  to  recommit  the  '*  Case''  to  the 
Circuit  Court  for  amendment. 
Docketing     X.  Upon  the  filing  of  the  return  of  the  Court  below,  in  con- 
docket!  formity  with  the  rules  of  this  Court,  the  cause  will  be  docketed  by 
the  Clerk.     Causes  will  be  placed  upon  the  docket  according  to 
the  respective  Circuits  in  which  they  originally  depended,  and 
in  the  order  in  which  the  returns  were  filed.     Every  cause  shall 
be  docketed  before  the  first  day  of  each  term,  and  not  after- 
wards except  by  consent  of  the  opposite  party. 
Default  of  ap-     XI.  If,  on  the  call  of  a  cause,  either  party  fail  to  appear,  or 
pe^oe.o  er  ^^^^^  neglect  to  fumish  and  deliver  the  papers  required  by  Rule 
VIII,  the  opposite  party  may  proceed  as  follows  :  The  appellant 
may  argue  or  submit  the  cause  in  his  behalf,  the  respondent  may 
have  an  order  dismissing  the  appeal.     When  neither  party  appear 
to  argue  on  the  call  of  a  cause,  it  will  stand  continued  at  the  first 
term, 
criminal     XII.  Criminal  causes  shall  have  a  preference,  and  may  be 
hearing.^         moved,  on  behalf  of  the  State,  out  of  their  order. 
Counsel;  lim-     XITI.  In  the  hearing  of  causes  in  this  Court,  counsel  will  be 
tedinume.      limited  to  two  hours  on  each  side,  in  which  will  be  counted  the 
time  occupied  in  reading  the  Brief  or  Case  ;  and  the  time  thus 
allowed  may  be  apportioned  amongst  the  counsel  on  the  same 


Digitized  by  VjOOQ IC 


RULES  OF  THE  SUPREME  COURT.  lxv 

A.  D.  18M. 

side  at  their  discretion  :  Provided,  however,  That  such  time  may    ^— ^v^-^ 
be  extended  upon  special  application,  in  writing,  to  be  filed  before 
the  case  is  called  for  hearing,  stating  reasons  satisfactory  to  the 
Court  for  such  extension. 

Hereafter  counsel,  in  the  course  of  their  argument,  will  not  Not  to  read 
be  permitted  to  read  from  books,  except  by  special  leave  of  the 
Court,  which  will  only  be  granted  in  such  exceptional  cases  as  in 
the  opinion  of  the  Court  may  call  for  a  departure  from  this  Rule. 
When  counsel  wish  to  quote  from  books,  they  will  be  required 
to  use  written  or  printed  extracts  therefrom. 

XIV.  No  member  of  the  Bar  or  officer  of  the  Court  shall  sign.  Members  of 
as  surety,  any  bond  or  other  obligation  which  may  be  required  oew  of  the  court 
by  any  order  of  this  Court,  under  pain  of  being  in  contempt.       mreuw.       ** 

XV.  No  member  of  the  Bar  will  be  heard  unless  wearing  a    Members  of 

,  ,     ,  .  the  bar;  dress. 

black  coat. 

XVI.  No  affidavit  will  be  considered  by  the  Court  which  has  Attorneys; 
been  sworn  to  before  an  attorney  engaged  in  the  cause  or  matter,  ^^ 
or  before  any  party  interested  therein. 

XVII.  Counsel  shall  not  attempt  to  argue  or  explain  a  case,  ^£j  JJ^™®"*^ 
or  any  matter  arising  therein,  after  he  has  been  heard  and  the 

opinion  of  the  Court  has  been  pronounced. 

XVIII.  No  private  agreement  or  consent  between  the  parties  consent  most 
or  their  attorneys  in  respect  to  the  proceedings  in  a  cause  shall 

be  binding,  unless  the  same  shall  have  been  reduced  to  the 
form  of  an  order  by  consent  and  entered  ;  or  unless  the  evidence 
thereof  shall  be  in  writing,  subscribed  by  the  party  against  whom 
the  same  shall  be  alleged,  or  by  his  attorney  or  counsel. 

XIX.  Motions,  other  than  those  that  arise  on  the  call  of  a  special  mo- 
cause,  will  be  heard  at  the  opening  of  the  Court  on  the  morning  heard.  * 

of  the  day  fixed  for  the  call  of  causes  from  the  Circuit  to  which 
they  appertain,  and  not  afterwards  without  the  special  leave  of 
the  Court. 

When  a  party  intends  to  move  the  Court  that  an  appeal  be  Notice, 
dismissed,  or  the  cause  stricken  from  the  docket,  for  any  irreg- 
ularity in  the  taking  of  the  appeal,  or  in  the  record  filed  in  this 
Court,  such  motion  must  be  made  at  the  time  assigned  by  this 
Rule  for  the  hearing  of  special  motions.  All  motions,  whether 
made  before  the  Court,  or  a  Justice  at  chambers,  as  to  all  mat- 
ters of  fact  involved  not  appearing  on  the  record  filed  in  this 
Court,  and  not  appertaining  to  the  class  of  which  this  Court 
takes  judicial  notice,  must  be  made  on  affidavits,  copies  of  which 
must  be  served  on  the  opposite  party,  with  notice  of  the  motion, 
5— A 


Digitized  by  V:iOOQIC 


Lxvi  RULES  OF  THE  SUPREME  COURT. 

A.  D.  1894.  ■ 

"""— v^^    in  conformity  with  Chapter  XI.,  Title  12,  Second  Part  of  the 

418.    ^  Code  of  Procedure,  at  least  four  days  before  the  day  on  which 

such  motion  may  be  heard  :    Provided,  That  upon  a  proper 

showing  for  that  purpose,  the  Court,  or  Justice  before  whom  the 

motion  is  made,  may  prescribe  a  shorter  time. 

Remittitur;      XX.  The  remittitur  shall  Contain  a  copy  of  the  judgment  of 

to  be  sent  to  the  the  Court,  and  shall  be  sealed  with  the  seal  and  signed  by  the 
Clerk  of  the  Court,  and  shall  not  be  sent  to  the  Court  below 
until  ten  days  after  the  final  determination,  unless  this  Court 
shall  otherwise  direct.  When  a  decree  or  order  shall  beaflSrmed 
or  an  appeal  dismissed  by  default  of  appearance  by  the  appel- 
lant, the  remittitur  shall  not  be  sent  to  the  Court  below,  unless 
this  Court  shall  otherwise  direct,  until  ten  days  after  notice  of 
the  affirmance  or  dismissal  shall  have  been  served  on  the  attor- 
ney of  the  party  in  default.  Service  of  notice  shall  be  proved 
to  the  Clerk,  by  affidavit,  or  by  written  admission  of  the  attor- 
ney on  whom  it  was  served, 
stay  of  remit-  On  application  to  either  of  the  Justices  at  chambers,  an  order 
^'  may  be  granted  for  a  further  stay  of  the  remittitur  for  such 

time  as  he  may  deem  proper,  not  beyond  the  third  day  of  the 
ensuing  term,  subject  to  the  order  of  the  Court :  Provided,  A 
petition  for  that  purpose  be  presented,  stating  specifically  the 
How  obtained,  grounds  of  such  application,  with  a  certificate  from  some  counsel 
not  concerned  in  the  cause  that  there  is  merit  in  such  grounds, 
accompanied  with  a  consent  in  writing  signed  by  the  parties,  and 
not  by  their  counsel,  that  the  stay  of  the  remittitur  shall  be 
granted  upon  condition  that  the  status  of  the  property  involved 
in  the  case  shall  not  be  disturbed  until  after  the  final  determina- 
tion of  the  case. 
Order  for  ex-      XXI.  The  time  prescribed  by  these  Rules  for  doing  any  act 

or  stay  of  pro-  may  be   enlarged  by  the  Court,  or   by  either  of  the  Justices 
°^*  thereof ;  and  either  of  the   Justices   may  make   orders  in  any 

cause  pending  in  this  Court  to  stay  proceedings,  which,  when 
served,  with  the  papers  on  which  it  was  made,  shall  stay  the 
proceedings,  according  to  the  terms  of  the  order.  Any  order 
may  be  revoked  or  modified  by  the  Justice  who  made  it,  or,  in 
case  of  his  absence  or  inability  to  act,  by  either  of  the  other 
Justices. 

Ka- parte  order.      XXII.  To  make  the  service  of  an  ex  parte  order,  or  rule  to 

show  cause,  effectual,  a  copy  of  the  affidavits,  or  other  proofs  on 

Rule  to  show  which  it  was  granted,  must  be  served  with  a  copy  of  such  order 

ofrwnJSt!^^  or  rule ;  and  in  order  to  bring  any  person  into  contempt  for  the 
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disobedience  of  an  order,  the  original  order  must  be  exhibited    ^— v— -^ 
to  such  person,  and  a  copy  thereof  left  with  him.     When  any 
person  avoids  the  service  of  an  order,  on  application  to  this  Court, 
or  to  one  of  the  Justices  thereof,  making  proof  of  such  fact, 
special  directions  will  be  given  as  to  the  service  thereof. 

XXIII.  Applicants  for  admission  to  practice  as  attorneys  and  Applicants  for 
counsellors  in  this  Court,  who  are  entitled  to  examination,  shall  pracuoe.  °° 
be  examined  in  open  Court,  at  a  regular  term  thereof,  and  no 
private  examination  shall  be  permitted.  Applications  therefor 
shall  be  in  writing,  accompanied  by  the  proofs  required  by  law, 
and  shall  be  filed  on  or  before  the  second  Tuesday  of  each  regular 
term.  After  the  petitions  are  filed,  a  day  for  examination  will 
be  appointed,  of  which  due  notice  will  be  given. 

In  pursuance  of  an  Act  entitled  **An  Act  to  enable  citizens  of  cause  of  study, 
this  State  to  apply  for  admission  to  the  Bar,"  approved  Decem- 
ber 23,  1879,  the  following  course  of  study  is  hereby  prescribed 
for  persons  wishing  to  apply  for  admission  to  practice  in  the 
Courts  of  this  State,  viz.:  Blackstone^s  Commentaries;  Kent's 
Commentaries;  Parson  on  Contracts,  or  Chitty  on  Contracts; 
Daniel  on  Negotiable  Instruments,  or  Chitty  on  Bills ;  Williams 
on  Executors ;  Pomeroy  on  Remedies ;  Greenleaf  on  Evidence ; 
Story's  Equity  Jurisprudence,  or  Adams'  Equity ;  Daniel's  Chan- 
cery Pleading  and  Practice ;  Bishop  on  Criminal  Law ;  Bishop  . 
on  Criminal  Procedure ;  Constitution  of  the  United  States ;  Con- 
stitution of  South  Carolina ;  General  Statutes  of  South  Carolina, 
and  all  Acts  of  a  public  nature  which  have  been  passed  since  the 
adoption  of  the  General  Statutes ;  Rules  of  Supreme  Court,  Cir- 
cuit and  Probate  Courts. 

In  accordance  with  the  provisions  of  the  foregoing  Act  of  the    auiee  as  to 
Legislature  (19  Stat.,  521,)  requiring  the  examination  of  appli-  attorneys.  ^°^ 
cants  for  admission  to  the  Bar  to  be  in  writing,  the  following 
Rules  are  established  for  the  conduct  of  such  examination  : 

1.  The  examination  will  be  conducted  in  the  Supreme  Court 
room,  during  which  no  person  will  be  admitted  to  the  room 
except  the  Justices  of  the  Supreme  Court,  the  applicants  and 
the  officers  of  the  Court. 

2.  Each  applicant  will  be  furnished  with  a  copy  of  the  ques- 
tions to  be  answered,  numbered  in  regular  order,  together  with 
the  stationery  necessary  for  the  preparation  of  the  answers,  which 
must  be  numbered  in  the  same  orders  as  the  questions. 

3.  Each  applicant,  as  he  completes  his  answers,  will  sign  the 
certificate  appended  to  the  questions,  deliver  the  same,  both  ques- 
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"""^v^^    tions  and  answers  attached  together,  to  the  Clerk  of  the  Court, 
and  retire  from  the  room. 

4.  No  conversation  upon  any  subject  will  be  permitted  in  the 
Court  room  during  the  progress  of  the  examination. 

5.  The  examination  papers  will  be  delivered  by  the  Clerk  to  the 
Justices  of  the  Court  as  soon  as  they  are  completed,  and  the 
result  will  be  announced  by  the  Court  as  soon  thereafter  as  prac- 
ticable. 

The  attention  of  applicants  is  called  to  the  provision  of  the  Act 
of  the  Legislature  requiring  the  payment  of  a  fee  of  five  dollars, 
in  advance. 
Motions  at     XXIV.  No  motion  will  be  heard  by  the  Court,  or  by  either  of 

not  be  heard  on  the  Justices  at  chambers,  on  written  application.     If  the  counsel 

written  AppUcft' 

tion.  of  record  cannot  attend,  the  motion  must  be  submitted  by  coun- 

sel representing  them. 
RuJes;  wben     XXV.  These  Rules,  as  hereby  amended  and  republished,  shall 

former^BuieS!^'  take  effect  on  the  1st  day  of  July,  1879,  from  which  time  all 
rules  inconsistent'herewith  are  abrogated,  except  so  far  as  it  may 
be  necessary  to  follow  them  in  cases  where  causes  are  already 
prepared  for  argument ;  and  except,  also,  that  all  cases  not  herein 
provided  for  are  governed  by  the  existing  rules  and  practice  of 
this  Court  and  of  the  late  Court  of  Appeals,  so  far  as  such  rules 
and  practice  are  conformable  to  existing  laws. 

The  State  of  South  Carolika, 
Supreme  Court,  November  Term,  1893. 
I,  Albert  M.  Boozer,  Clerk  of  the  Supreme  Court  of  South 
Carolina,  do  hereby  certify  that  the  foregoing  twenty-five  Rules  of 
Practice  for  the  Supreme  Court  were  duly  adopted  by  said  Court 
and  are  now  in  force. 

Witness  my  hand  and  the  seal  of  the  said  Court,  at  Columbia, 
this  19th  day  of  February,  A.  D.  1894. 

ALBERT  M.  BOOZER, 
Clerk  of  the  Supreme  Court  of  South  Carolina. 
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EULE  I. 

Every  Clerk  of  the  Circuit  Court  who  cannot  produce  the    statutes  and 
Statutes  at  Large,  the  Rules  of  Court  and  the  Bar  Calendar,      ^ 
when  required^  shall  be  fined  ten  dollars  for  each  default. 

RULE  II. 

The  several  Clerks  of  the  Circuit  Courts  shall  keep  in  their    ciert  to  keep 
respective  offices  a  book,  properly  indexed,  in  which  shall  be 
entered  the  titles  of  all  civil  papers  filed,  the  orders  made,  and 
the  steps  taken  therein,  with  the  dates  of  the  several  proceed-  ^ 

ings ;  also,  an  index  of  all  undertakings  filed  in  the  office,  stat- 
ing, in  appropriate  columns,  the  title  of  the  cause  or  proceeding 
in  which  it  is  given  (with  a  general  statement  of  its  condition) 
or  a  reference  to  the  Statute  under  which  it  is  given,  the  date, 
when  and  before  whom  approved,  and  when  filed,  with  a  state- 
ment of  any  disposition  or  order  made  of  or  concerning  it ;  and 
such  other  books,  properly  indexed,  as  may  be  necessary  to  enter 
the  minutes  of  the  Court,  record  judgments,  enter  orders  and  all 
necessary  matters  and  proceedings. 

RULE  III. 


The  Clerk  shall  not  enter,  without  special  leave  of  the  Court,   Entry  of  jud«- 
any  judgment  until  the  expiration  of  five  days  after  the  Court  ^ 
has  adjourned  for  the  term. 


.  msDi. 


RULE  IV. 

SHERIFF. 


The  Sheriff  shall  file  with  the  Clerk  the  affidavits  on  which  an    ghemr  to  me 
arrest  is  made,  within  five  days  after  the  arrest.  1!2£^^^°  ^' 
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RULE  V. 

Sheriff  com-  At  any  time  after  the  day  when  it  is  the  duty  of  the  Sheriff,  or 
prcM^***  *^*"™  other  officer,  to  return  or  deliver  or  file  any  process,  undertak- 
ing, orders,  or  other  papers,  by  the  provisions  of  the  Code  of 
Procedure,  any  party  entitled  to  have  such  act  done  may  serve 
on  the  officer  a  notice  to  return,  deliver  or  file  such  process,  un- 
dertaking, order,  or  other  paper,  as  the  case  may  be,  within  ten 
days,  or  show  cause,  at  a  time  to  be  designated  in  said  notice, 
why  an  attachment  should  not  issue  against  him. 

RULE  VI. 

Appointment  ^^  person  other  than  the  general  guardian  of  an  infant  shall  be 
Htmu^^^^^^  ^  appointed  guardian  ad  litem,  either  on  the  application  of  the 
infant  or  otherwise,  who  is  not  fully  competent  to  understand 
and  protect  the  rights  of  the  infant ;  who  has  any  interest  adverse 
to  that  of  the  infant,  or  who  is  connected  in  business  with  the 
attorney  or  counsel  of  the  adverse  party ;  nor  shall  the  attorney 
of  the  adverse  party  represent  the  guardian  ad  litem.  And  the 
same  rule  as  to  the  appointment  of  guardian  ad  litem  shall  apply 
to  other  persons  incapable  of  representing  themselves. 

RULE  VII. 

Attobnets  and  Officers. 

Change  of  at-  An  attorney  may  be  changed  by  consent,  or  upon  cause  shown, 
^™^^*  and  upon  such  terms  as  shall  be  just,^upon  the  application  of  the 

client,  by  order  of  the  Circuit  Judge,  and  not  otherwise. 

RULE  VIII. 

Dress  of  attor-  The  habit  of  the  gentlemen  of  the  Bar  shall  be  black  coats  ; 
^^^'  and  no  gentleman  of  the  Bar  shall  be  heard  if  otherwise  habited  ; 

and  it  shall  be  the  duty  of  the  Sheriff  to  attend  to  the  execution 
of  this  Rule. 

RULE  IX. 

Attorneys  and  ^^  attorney  or  other  officer  of  the  Court  shall  become  surety 
not^^to'^be^ure^  upon  any  recognizance  in  the  Court  of  General  Sessions,  or  upon 
"«»•  any  undertaking  in  the  Court  of  Common  Pleas.     Attorneys  and 

other  officers  violating  this  Rule  shall  be  punished  as  for  a  con- 
tempt of  Court. 


Digitized  by  VjOOQ IC 


RULES  OF  PRACTICE  FOR  CIRCUIT  COURTS.  lxxi 

A.  D.  1894. 


RULE  X. 

If  the  plaintiff  resides  beyond  the  State,  security  for  costs  may    security  f  o  r 
be  required.     Whenever  security  for  costs  shall  be  required,  the  ^^^^^' 
following  form,  and  no  other,  shall  be  regarded  as  a  compliance 
with  the  order : 

State  of  South  Carolina,  ) 
County,  j 

A  B) 

vs,    >  Complaint  for 

I  (or  we  as  the  case  may  be)  acknowledge  myself  (or  ourselves) 
liable  for  the  costs  of  this  case,  and  consent  that  if  the  plaintiff 
fail  to  recover,  the  defendant  may  have  execution  for  his  costs 
against  me,  (or  us  as  the  case  may  be.) 

Given  under hand  this day  of ,  A.  D.  18. . . 

EF, 
Witness :  Approved  : 

G  H,  G  H, 

C.  C.  P.  and  G.  S.  C.  C.  P.  and  G.  S. 

This  Rule  shall  not  be  construed  as  to  prevent  the  plaintiff,  or 
others  for  him,  when  security  is  required,  from  depositing  with 
the  Clerk  a  sum  sufficient  to  meet  the  costs  of  the  action. 

In  case  of  deposit  the  amount  shall  be  fixed  by  the  Clerk  after 
a  careful  examination  of  the  whole  case,  and  he  shall  receipt 
therefor. 

RULE  XL 

Counsel  shall  not  attempt  to  argue  or  explain  a  case,  or  any   Argument  and 
matter  arising  therein,  after  he  has  been  heard  and  the  opinion  J^^J^®*^  ^^ 
of  the  Court  has  been  pronounced  ;  nor  shall  one  attorney  inter- 
rupt another  in  the  course  of  his  argument  without  first  obtaining 
the  permission  of  the  Court. 

Before  the  argument  of  the  case  commences  the  counsel  on 
either  side  shall  read  and  submit  to  the  Court  in  writing  such 
propositions  of  law  as  they  propose  to  rely  on,  which  shall  consti- 
tute the  requests  to  charge :  Provided,  however,  That  nothing 
herein  contained  shall  prevent  either  counsel  at  the  close  of  the 
argument  from  submitting  such  additional  requests  aa  may  be 
suggested  by  the  course  of  the  argument,  or  from  withdrawing 
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any  or  all  of  the  requests  submitted  at  the  beginning  of  the 
argument. 

Counsel  shall  note  in  the  margin  opposite  each  request  the 
authorities  jelied  on  in  support  of  the  propositions  of  law  therein 
contained,  and  produce  the  same  when  required  by  the  Court. 

RULE  XII. 

Manner  oi  ^11  pleadings  and  other  proceedings  shall  be  written  on  each 
preparing  pa- g}(je  of  legal  cap  paper,  except  when  type  written  or  printed, 
(with  a  margin  of  one  and  a  half  inch  on  the  left.)  If  more 
than  two  pages  are  used  they  shall  be  fastened  at  the  top  so  a& 
to  read  continuously.  Papers  shall  be  folded  from  the  bottom 
in  four  equal  folds,  and  endorsed  with  the  style  of  the  Court, 
the  names  of  the  parties,  the  nature  of  the  paper,  and  the  name 
of  the  attorney. 

RULE  XIII. 

Pleadings  t  o  All  pleadings  and  other  proceedings,  and  copies  thereof,  shall 
ten^an?endS™I  ^^  fairly  and  legibly  written  or  printed,  and  endorsed  with  the 
^'  title  of  the  cause ;  and  if  not  so  written  or  printed  and  endorsed, 

the  Clerk  shall  not  file  the  same,  nor  will  the  Court  hear  any 

motion  or  application  founded  thereon. 

RULE  XIV. 

Consent  must  No  agreement  or  consent  between  the  parties,  or  their  attor- 
be  in  writing,  ^^yg^  j^  respect  to  the  proceedings  in  a  cause  shall  be  binding, 
unless  the  same  shall  have  been  reduced  to  the  form  of  an 
order  by  consent  and  entered  ;  or  unless  the  •  evidence  thereof 
shall  be  in  writing,  subscribed  by  the  party  against  whom  the 
same  shall  be  alleged,  or  by  his  attorney  or  counsel ;  or  unless 
made  in  open  Court  and  noted  by  the  presiding  Judge  or  the 
Stenographer  on  his  minutes  by  the  direction  of  the  presiding 
Judge. 

RULE  XV. 

DEF3LULT  ORDERS. 

oniere  to  de-     ^^®^  ^^J  order  is  obtained  by  default  the  counsel  obtaining 

fault  taken  by  the  same  shall  endorse  his  name  as  counsel  on  the  paper  contain- 
counsel.  ■*■    ■'■ 

ing  the  proof  of  notice,  and  the  Clerk  in  entering  the  order  shall 

specify  the  name  of  such  counsel. 
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RULE  XVI. 

master's  OB  referee's  report. 

The  Master  or  Referee  in  all  cases  of  reference,  having  pre-    MarterorBe- 

o  jr        f eree  to  file  re- 
pared  his  report,  shall  file  the  same  in  the  Clerk's  office,  and  at  port  m  cierk's 

the  same  time  give  notice  to  the  attorneys  engaged  in  the  cause 

of  such  filing,  and  the  party  who  shall  he  dissatisfied  therewith 

shall,  within  ten  days  after  such  notice,  serve  his  exceptions 

thereto.     Such  notice  of  the  filing  of  the  Master's  or  Referee's 

report  shall  he  deemed  and  taken  as  service  of  such  report. 

RULE  XVIL 

NOTICE   OF  APPEARANCE  OR  RETAINER. 


Service  of  notice  of  appearance  or  retainer  generally  by  an    Notice  of  ap- 
attorney  for  the  defendant  shall  in  all  cases  be  deemed  an  appear-  S£2?^  ^  ™" 
ance,  and  the  plaintiff  on  filing  such  notice,  at  any  time  there- 
after, with  proof  of  service  thereof,  may  have  the  appearance  of 
the  defendant  entered  as  of  the  time  when  such  notice  was  served. 

RULE  XVIIL 

In  all  cases  of  more  than  one  distinct  cause  of  action,  defense.    Numbering 
counter-claim  or  reply,  each  shall  be  separately  stated  and  num-  ??^^5?o^ 
bered ;  and  where  the  defendant  intends  to  set  up  a  counter-  ^®'®'^- 
claim,  it  shall  be  distinctly  entitled  and  designated  as  such. 

A  demurrer  must,  in  every  case,  be  accompanied  by  a  certifi-    Demurrer, 
cate  of  the  counsel  filing  it  that    it  is  meritorious    and  not 
intended  merely  for  delay. 

A  motion  to  dismiss  a  complaint  or  answer  on  the  ground  that    Motion  to  dis- 
the  complaint  does  not  state  facts  sufficient  to  constitute  a  cause        ^™^ 
of  action,  or  the  answer  does  not  state  facts  sufficient  to  consti- 
tute a  defense,  must  be  in  writing,  stating  wherein  the  pleading 
objected  to  is  insufficient. 

RULE  XIX. 

No  order  extending  the  time  to  answer  or  demur  to  a  com-    Time  to  an- 
plaint  shall  be  granted  unless  the  party  applying  for  such  order  tSSed  wit^ut 
shall    present  to  the  Judge  to  whom  the  application  shall  bCmSte.*^**^  ^^ 
made  a  certificate  of  the  attorney  or  counsel  retained  to  defend 
the  action,  that,  from  the  statement  made  to  him  by  the  defend- 
ant, he  verily  believes  that  the  defendant  has  a  good  and  sub- 
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""^^r^^    stantial  defense  upon  the  merits  to  the  cause  of  action  set  forth 
satoequentin  the  Complaint  or  to  some  part  thereof.     And  if  any  exten- 
sion  of  time  to  answer  or  demur  has  been  previously  granted,  by 
stipulation  .or  order,  the  fact  shall  be  stated  in  the  certificate. 

RULE  XX. 

Motions  to  Motions  to  strike  out  of  any  pleading  matter  alleged  to  be  irre- 
f^°  P  ®*  ■  levant  or  redundant,  and  motions  to  correct  a  pleading  on  the 
ground  of  its  being  "  so  indefinite  or  uncertain  that  the  precise 
nature  of  the  charge  or  defense  is  not  apparent,^'  must  be  noticed 
before  demurring  or  answering  the  pleading,  and  within  twenty 
days  from  the  service  thereof. 

RULE  XXI. 

Defense  of  The  defense  of  plene  adminisiravit  shall  not  be  effectual 
FroSft^'"*^**"  unless  the  party  making  sucli  defense  shall  file  with  the  plead- 
ing, on  oath,  a  full  and  particular  account  of  the  administration 
of  the  estate,  with  a  certified  copy  of  the  inventory  and  appraise- 
ment ;  or,  if  the  party  be  charged  as  executor  of  his  own  wrong, 
a  full  statement,  on  oath,  of  all  the  assets  which  have  come  into 
his  possession,  and  the  value  thereof,  and  an  account  showing 
the  manner  in  which  the  same  may  have  been  disposed  of. 

RULE  XXII. 

Real  owner     Where  a  tenant  is  sued  for  land  of  which  he  is  in  possession, 
fend  action  the  real  owner  may,  on  motion,  be  admitted  as  a  defendant  to 
the  action,  and  shall  be  entitled  to  the  service  of  a  copy  of  the 
complaint,  and  to  answer  or  demur  thereto,  as  if  he  had  been  the 
original  defendant. 

Whenever  an  action  to  recover  the  possession  of  real  estate 
shall  be  brought  against  any  person  claiming  to  be  the  owner 
thereof,  and  such  person  intends  to  vouch  any  grantor  under 
and  through  whom  he  claims  title,  he  shall  vouch  such  person  in 
writing  and  before  the  time  for  answering  has  expired  ;  and  the 
person  so  vouched  may,  if  he  desires,  be  permitted  to  apply  to 
the  Judge  of  the  Circuit  Court  in  which  the  action  is  brought, 
within  twenty  days  from  being  so  vouched,  to  come  in  and  make 
such  additional  defenses  as  he  may  desire. 


against  tenant. 
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RULE  XXIII. 

JURIES. 

To  all  writs  of  venire  for  jurors,  the  Sheriff  and  his  deputies    vmire  and 

summ  0  n  s  for 

shall  make  a  return,  on  oath,  before  the  Clerk  of  the  Court  from  jurore. 
which  the  venire  issues,  including  in  one  class  the  names  of  those 
who  have  been  summoned  personally ;  in  the  second  class,  of 
those  for  whom  summonses  have  been  left  at  their  houses ;  and  in 
the  third  class,  of  those  who  could  not  be  found.  The  summons 
for  each  juror  shall  state  the  day,  the  hour,  and  the  Court,  at 
which  he  is  to  appear,  the  penalty  for  default,  and,  also,  whether 
he  is  to  serve  as  a  grand  or  petit  juror. 

RULE  XXIV. 

If  any  juror,  in  attendance  upon  the  Court,  shall  refuse  or  Defaulting 
neglect  to  attend  punctually,  and  to  answer  to  his  name  when-  ^°^'*' 
ever  the  same  shall  be  called,  the  Clerk  shall  note  such  default, 
and  the  defaulter  shall  forthwith  be  served  with  a  rule  to  show 
cause  why  he  should  not  be  fined  therefor.  Upon  the  adjourn- 
ment of  each  term  of  the  Court,  the  Clerk  shall  cause  to  be 
served  by  the  Sheriff  on  each  and  every  juror  noted  for  non- 
attendance  at  that  Court  a  notice,  requiring  him  to  show  cause, 
by  affidavit,  at  ten  o^clock  on  the  first  day  of  the  next  regular 
term,  why  he  should  not  be  fined,  according  to  law,  for  failing  to 
attend  and  serve  as  a  grand  or  petit  juror,  as  the  case  may  be. 

And  on  or  before  the  first  day  of  the  next  regular  term   the    Judgment 

*'  ®  against. 

Sheriff  shall  make  return  of  all  such  notices  to  the  Clerk,  who 
shall,  after  entering  the  same  on  the  Contingent  Docket,  deliver 
them  to  the  Attorney-General  or  Solicitor,  and  the  Attorney- 
General  or  Solicitor  shall,  upon  the  call  of  the  docket^  move  for 
the  judgment  of  the  Court  thereon. 

RULE  XXV. 

In  the  empaneling  of  a  jury  in  criminal  cases,  where  the  right    jury  in  crimi- 
of  peremptory  challenge  is  claimed  and  allowed,  a  child  under  °*  *^^*^ 
ten  years  of  age  shall,  in  the  presence  of  the  Court,  draw  one 
from  the  names  of  all  the  jurors  in  attendance,  which  one,  hav- 
ing answered,  shall  be  presented  to  the  accused  ;  and  so  on  until, 
in  regular  course,  the  panel  be  exhausted  or  a  jury  formed. 
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RULE  XXVI. 

Common  Pleas  No  Clerk  shall  enter  a  cause  on  the  Calendar  until  the  plead- 
Calendar.  j^^  ^^^  made  up.  And  no  cause  shall  be  entered  on  the  Calen- 
dar except  by  the  Clerk  or  his  Deputy. 

No  cause  shall  be  on  more  than  one  Calendar  at  the  same  time  ; 
except  in  cases  in  which  some  of  the  defendants  have  pleaded 
and  others  have  made  default. 

Causes  may  be  entered  on  Docket  3  at  any  time  after  the  time 
for  answering  has  expired  and  before  the  beginning  of  the  term  ; 
after  the  beginning  of  the  term  no  cause  shall  be  entered  on  said 
Docket  by  the  Clerk  or  his  Deputy  except  by  leave  of  the  Court. 

Where  an  issue  has  been  settled  by  an  order  of  the  Court,  the 
Clerk  shall  give  it  place  on  the  Calendar  according  to  the  date 
of  the  order. 

The  Clerk  shall  preserve  the  Calendars  as  records  of  the  Court. 
He  shall  not  only  number  the  causes  thereon,  but  shall  indicate 
the  number  of  terms  they  may  have  been  at  issue ;  and  he  shall 
also,  in  a  separate  column,  copy  the  memoranda  of  the  disposi- 
tion of  the  case  at  the  previous  term. 

During  the  daily  sessions  of  the  Court  the  Calendars  shall  not 
be  subject  to  the  inspection  of  the  Bar  ;  but  it  shall  be  the  duty 
of  the  Clerk  to  make  a  copy  of  the  several  Calendars,  in  a  Book 
designated  **  Bar  Calendar,^'  for  the  use  of  the  Bar. 

RULE    XXVII. 

Mouons  for  No  motion  for  the  postponement  of  trial  beyond  the  term, 
either  in  the  Common  Pleas  or  General  Sessions,  shall  be  granted 
on  account  of  the  absence  of  a  witness,  without  the  oath  of  the 
party,  his  counsel  or  agent,  to  the  following  effect,  to  wit :  That 
the  testimony  of  the  witness  is  material  to  support  the  action  or 
defense  of  the  party  moving ;  that  the  motion  is  not  intended 
for  delay,  but  is  made  solely  because  he  cannot  go  safely  to  trial 
without  such  testimony ;  that  he  has  made  use  of  due  diligence 
to  procure  the  testimony  of  the  witness ;  or  of  such  other  cir- 
cumstances as  will  satisfy  the  Court  that  his  motion  is  not  in- 
tended for  delay.  In  all  such  cases  where  a  \vrit  of  subpoena  has 
been  issued,  the  original  shall  be  produced,  with  proof  of  service, 
or  the  reason  why  not  served,  endorsed  thereon,  or  attached 
thereto ;  or,  if  lost,  the  same  proof  shall  be  offered,  with  addi- 
tional proof  of  the  loss  of  the  original  subpoena. 

A  party  applying  for  such  postponement  on  account  of  the 
absence  of  a  witness  shall  set  forth  under  oath  in  addition  to 


conUmianoe. 
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the  foregoing  matters  what  fact  or  facts  he  believes  the  witness 
if  present  would  tastify  to  and  the  grounds  of  such  belief. 

RULE   XXVIII. 

In  equity  cases  where  a  trial  by  jury  of  issues  of  fact  may  be  laBaeeiQ  equity 
desired,  the  party  desiring  a  jury  trial  shall  within  ten  days  after  well  bnury?^ 
issue  joined  give  notice  in  writing  of  his  intention  to  move  the 
Court,  upon  the  first  day  of  the  next  term,  immediately  after  the 
call  of  Docket  No.  3,  for  an  order  requiring  that  the  whole  issue, 
or  certain  specified  questions  of  fact  involved,  be  tried  by  a  jury. 
With  the  notice  of  motion  shall  be  served  a  copy  of  the  questions 
of  fact  proposed  to  be  submitted  to  the  jury  for  trial  and  in 
proper  form  to  be  incorporated  in  the  order.  If  the  adverse  party 
desires  to  submit  any  other  issue  of  fact  to  the  jury,  he  shall 
within  four  days  from  the  service  of  such  motion  upon  him 
notify  the  party  giving  the  notice,  in  writing,  of  his  intention  to 
move  the  Court,  at  the  same  time,  to  submit  certain  issues  to  the 
jury  for  trial,  specifying  the  issues. 

The  Court  on  hearing  the  motion  may  settle  the  issues,  if  any 
are  deemed  necessary. 

RULE  XXIX. 

It  shall  not  be  necessary  to  call  the  plaintiff  when  the  jury    Oauinff  plain- 
return  to  the  bar  to  deliver  their  verdict,  and  the  plaintiff  shall  tonoxwuiu 
have  no  right  to  submit  to  a  nonsuit  after  the  jury  have  gone 
from  the  bar  to  consider  of  their  verdict. 

RULE  XXX. 

On  a  hearing  before  a  Master  or  Referee,  the  plaintiff  may    Submitting  to 
submit  to  a  nonsuit  or  dismissal  of  his  complaint,  or  may  be  non-  miasai  before  a 
suited,  or  his  complaint  be  dismissed,  in  like  manner  as  upon  aferee;^form  of 
trial,  at  any  time  before  the  cause  has  been  finally  submitted  to  feree'g  report, 
the  Master  or  Referee  for  his  decision  ;  in  which  case  the  Master 
or  Referee  shall  report  according  to  the  fact,  and  judgment  may 
thereupon  be  perfected  by  the  defendant. 

Upon  a  trial  by  a  Master  or  Referee,  he  shall,  in  his  decision  prooeedinga  on 
or  report,   state  the  facts  found  by  him  and  his  conclusions  of  t^^n'^^^th^e 
law  separately,  a  copy  of  which  shall  be  served  with  notice  of  *"^"' 
the  judgment;  and  the  time  within  which  exceptions  may  be 
taken  to  the  report  shall  be  computed  from  the  time  of  such 
service. 
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^"^^r^^  In  references  other  than  for  the  trial  of  the  issues  in  an  action, 
upon  the  coming  in  of  the  report  of  the  Master  or  Referee  the 
same  shall  be  filed,  and  a  note  of  the  day  of  the  filing  shall  be 
entered  by  the  Clerk  in  the  proper  book,  under  the  title  of  the 
cause  or  proceeding  ;  and  the  said  report  shall  become  absolute 
and  stand  as  in  all  things  confirmed  unless  exceptions  thereto 
are  filed  and  served  within  ten  days  after  service  of  notice  of  the 
filing  of  the  same.  If  exceptions  are  filed  and  served  within 
such  time,  the  same  may  be  brought  to  a  hearing  on  the  notice 
of  any  party  interested  therein. 

RULE  XXXI. 

Examination  On  the  trial  of  issues  of  fact,  one  counsel  only,  on  each  side, 
how^ducted;  s^^^^  examine  or  cross-examine  a  witness,  and  not  more  than  one 
m^ing'up^^^r  counsel  on  each  side  shall  sum  up  or  be  heard  in  any  cause;  and 
hearing.  during  such  examination  the  examining  counsel    shall  stand ; 

and  the  testimony,  if  taken  down  in  writing,  shall  be  written 
by  some  other  person  than  the  examining  counsel,  but  the 
Judge  who  holds  the  Court  may  otherwise  order,  or  may  dis- 
pense with  this  requirement :  Provided,  That  the  time  of  two 
hours,  allowed  by  Statute,  may  be  distributed  among  as  many 
counsel  on  each  side  as  they  may  desire. 

RULE    XXXII. 

Papers  to  be     The  papers  to  be  furnished  on  motions  shall  be  a  copy  of  the 

^'^^om.  ^^^  pleadings,  when  the  question  arises  on  the  pleadings,  or  any  part 

thereof,  or  of  such  parts  only  as  relate  to  the  question  raised  by 

the  demurrer;  a  copy  of  the  special  verdict,  return  or  other 

papers  on  which  the  question  arises. 

Penalty  for     The  party  whose  dutv  it  is  to  furnish  the  papers  shall  serve  a 

failure.  x        .^  •  tr   ±        ^ 

copy  on  the  opposite  party  (except  upon  trial  of  issues  of  law) 
at  least  four  days  before  the  time  the  matter  may  be  noticed  for 
argument.  If  the  party  whose  duty  it  is  to  furnish  the  papers 
shall  neglect  to  do  so,  the  opposite  party  shall  be  entitled  to 
move,  on  affidavit  and  notice  of  motion,  that  the  cause  be 
stricken  from  the  Calendar  (whichever  party  may  have  noticed 
it  for  argument),  and  that  judgment  may  be  rendered  in  his 
favor :  Provided,  hoivever,  That  in  mortgage  and  partition  cases 
where  the  plaintiff's  rights  are  not  contested  no  copies  of  plead- 
ings need  be  furnished  the  Court. 
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By  whom. 


The  papers  shall  be  furnished  by  the  plaintiff  when  the  ques- 
tion arises  on  special  verdict,  and  by  the  party  demurring  in 
cases  of  demurrer,  and  in  all  other  cases  by  the  party  making  the 
motion. 

RULE  XXXIIL 

CHANGE  OF  VENUE. 

No  order  to  stay  proceedings  for  the  purpose  of  moving  to  order  to  stay 
change  the  place  of  trial  shall  be  granted  unless  it  shall  appear  J^i^  ^^*** 
from  the  papers  that  the  party  moving  has  used  due  diligence  in 
preparing  the  motion  for  the  earliest  practicable  day  after  issue 
joined.  Such  order  shall  not  stay  the  plaintiff  from  taking  any  Revoking  stay; 
steps  except  subpoenaing  witnesses  for  the  trial  without  a  special  cauon.  °  '*^°* 
clause  to  that  effect. 

RULE  XXXIV. 

Commissions  when  executed  shall  be  sealed  up  by  the  Commis-  commiaBiong, 
sioners  who  shall  have  executed  the  same,  and  directed  to  the  Jnd^o^o^ned 
Clerk  of  the  Court  from  which  they  were  issued.  Upon  the 
envelope  shall  appear  the  names  of  the  Commissioners,  written  by 
themselves  acro&s  the  place  where  the  same  is  sealed,  the  title  of 
the  cause,  and,  when  sent  by  mail,  the  proper  post-mark.  Com- 
missions shall  not  be  opened  but  upon  motion  in  open  Court, 
or  before  a  Master,  or  Referee  or  Referees,  hearing  the  cause,  or 
by  consent  of  the  parties,  in  writing,  or  by  the  Clerk,  or  Master, 
or  Referee,  upon  request  of  any  of  the  parties,  and  four  days' 
notice  to  all  parties  of  the  time  and  place  of  such  opening. 

Whenever  an  original  document  or  paper  is  enclosed  in  a  com- 
mission, and  such  commission  is  opened  in  the  manner  herein- 
before provided,  it  shall  be  lawful,  and  the  Clerk  is  hereby 
authorized,  to  take  such  original  document  or  paper  out  of  such 
commissio'n  and  deliver  the  same  to  the  party  entitled  thereto, 
to  be  used  in  taking  other  and  further  testimony  in  reference  to 
such  document  or  paper,  the  same  having  first  been  marked  for 
identification. 

RULE  XXXV. 

TRIAL   IN   GENERAL   SESSIONS. 

No  person  shall  be  tried  on  an  indictment  unless  personally    presence  of 
present,  except  for  misdemeanors ;  and  upon  the  trial  of  any  per-  Sai.*^""^  ^° 
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son  charged  with  an  offense  for  which  the  law  requires  that  he 
should  be  arraigned  the  prisoner  shall  be  placed  in  the  dock. 

RULE  XXXVI. 

SURVEYS, 

smreyB,  how  Surveys  of  land  in  any  quantity  of  two  hundred  acres  or  less 
Sdered  by*  «»©  shall  be  laid  down  by  a  scale  of  ten  chains  to  the  inch  ;  all  over 
Court;  n      of  ^y^^^  quantity,  by  a  scale  of  twenty  chains  to  the  inch. 

No  survey  made  under  an  order  of  the  Court  shall  be  received 
in  evidence  unless  it  appear  that  at  least  ten  days'  notice  of  the 
time  and  place  of  commencing  such  survey  has  been  given  to  the 
parties, 
parucuiare  re-     Every  surveyor  shall  represent  in  his  plat,  as  nearly  as  he  can, 
^  the  different  enclosures  of  the  parties,  and  the  extent  or  bound- 

aries within  which  each  party  may  have  exercised  acts  of  owner- 
ship. He  shall  also  represent  a  fence,  buildings,  or  the  like,  by 
a  mark  in  due  proportion  in  size,  according  to  the  scale  of  the 
plat.  He  shall,  by  some  small  but  distinct  letter  or  figure,  dis- 
tinguish every  corner,  station,  blazed  tree,  or  other  point  which 
is  likely  to  be  the  subject  of  dispute.  He  shall  take  care  not  to 
render  the  plat  confused  or  indistinct  by  crowding  too  much 
upon  it ;  but  he  shall  rather  refer  the  letters  or  figures  to  a  table 
(which  may  contain  the  courses  and  distances  of  lines,  the  marks 
at  corners,  stations  and  noted  points,  explanations  and  remarks,) 
than  attempt  to  write  much  on  the  lines,  or  near  to  points  on  the 
plat.  He  shall  also  make  two  drafts  or  duplicates  of  the  plat,  so 
that  on  the  trial  there  may  be  one  for  the  use  of  the  Judge,  and 
the  other  for  the  parties  in  Court, 
ObjectioM.  After  a  caiise  has  gone  to  a  jury,  and  any  evidence  has  been 
heard  on  it,  neither  party  shall  be  allowed  to  make  any  objection 
to  the  order  of  survey,  or  the  manner  in  which  it  may  have  been 
obtained,  or  the  survey  executed. 
Copy  of  Euie.  A  copy  of  this  Rule  shall  be  appended  to  every  order  of  survey 
served  on  a  surveyor. 

RULE  XXXVII. 

JUDGMENT  AND   EXECUTION. 

jnditment  on  When  the  plaintiff  in  the  action  is  entitled  to  judgment  upon 
Bwer^wben  to*^6  failure  of  the  defendant  to  answer  the  complaint,  and  the 
be  applied  for.    j-^ii^f  demanded  requires  application  to  be  made  to  the  Court, 
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such  application  must  be  made  to  the  Circuit  Court  in  the 
County  in  which  the  action  is  triable. 

RULE  XXXVIII. 

In  actions  for  the  recovery  of  money  only,  when  the  summons  Judgment  after 

service  l)v  Dili)' 

has  been  serred  by  publication,  under  Section  156  of  the  Code,  ucation;  aifida- 
and  the  defendant  is  a  non-resident  of  the  State,  no  judgment  tng' 
shall  be  entered  unless  the  plaintiff,  at  the  time  of  making  the 
application  for  judgment,  shall  show,  by  affidavit,  that  an  attach- 
ment has  been  issued  in  the  action  and  levied  upon  property 
belonging  to  the  defendant,  which  affidavit  shall  contain  a  spe- 
cific description  of  such  property  and  a  statement  of  its  value 
and  shall  be  attached  to  and  filed  with  the  affidavit  of  publica- 
tion ;  nor  unless  the  plaintiff  shall  at  the  same  time  produce 
and  file  with  the  Clerk  an  undertaking  with  two  sureties  to  be 
approved  by  the  Court,  or  the  Clerk  thereof,  that  the  plaintiff 
win  abide  the  order  of  the  Court  touching  the  restitution  of  any 
estate  or  effects  which  may  be  directed  by  such  judgment  to  be 
transferred  or  delivered,  or  the  restitution  of  any  money  that  may 
be  collected  under  or  by  virtue  of  such  judgment,  in  case  the 
defendant,  or  his  representative,  shall  apply,  and  be  admitted  to 
defend  the  action,  and  shall  succeed  in  such  defense. 

RULE  XXXIX. 

The  Clerk  shall  record  in  the  Judgment  Book,  at  length,  all  Judfirmentrou; 
judgments  entered  in  his  office,  with  the  names  of  all  parties, 
plaintiff  or  defendant,  who  have  appeared,  or  been  served  with  a 
summons  therein,  and  the  names  of  the  attorneys,  with  the  time 
and  place  of  the  rendition  of  such  judgment  and  the  number  of 
the  roll ;  and  when,  by  any  judgment,  any  matter  shall  be  ad- 
judged, or  act  or  thing  commanded,  other  than  the  payment  of 
money,  space  sufficient  shall  be  left  after  the  entry  thereof  for 
the  entering  of  such  proceedings  as  may  be  thereafter  had  for 
the  enforcement  or  satisfaction  of  such  judgment. 

RULE  XL. 

When  a  judgment  rendered  by  the  Supreme  Court  shall  be    Recording 
certified  to  the  Circuit  Court  it  shall  be  the  duty  of  the  Clerk  of  lupremrool^ 
the  Circuit  Court  to  adjust  the  costs  and  disbursements  in  the 
Supreme  Court  to  which  any  party  may  be  entitled  upon  due 
notice,  as  provided  in  the  case  of  the  adjustment  of  costs  in  the  thereon. 
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Circuit  Court ;  and  he  shall  record  such  judgment  and  enter  an 
abstract  thereof  in  like  manner  as  is  prorided  in  the  case  of 
judgments  rendered  by  the  Circuit  Court.  At  the  foot  of  such 
record  a  reference  shall  be  made  to  the  page  at  which  the  judg- 
ment appealed  from  is  recorded,  and  a  like  reference  shall  be 
entered  at  the  foot  of  the  entry  of  the  original  judgment  to  the 
page  at  which  the  judgment  on  appeal  is  recorded. 

RULE  XLL 

SALE   OF  LANDS. 

Sales  of  land  When  lands  are  directed  to  be  sold  at  auction,  notice  of  sale 
shall  be  given  for  the  same  time  and  in  the  same  manner  as  is 
required  by  law  on  sales  of  real  estate  by  Sheriffs  on  execution. 

RULE  XLII. 

infants'  money. 

General  gnar-     After  the  appointment  of  the  general  guardian  of  an  infant 
man; security,   h^  gj^all  not  be  entitled  to  receive  any  money  or  other  prop- 
erty to  which  the  ward  shall  thereafter  become  entitled  until  the 
Court  is  satisfied,  upon  due  inquiry,  that  he  has  given  a  good 
and  sufficient  bond  to  account  therefor. 

RULE  XLIII. 

DISCOVERY   OF  BOOKS  AND   PAPEES. 

Application     Applications  may  be  made  in  the  manner  provided  by  law  to 
howiMde?^^^'  compel  the  production  and  discovery  of  books,  papers  and  docu- 
ments relating  to  the  merits  of  any  civil  action  pending  in  this 
Court,  or  of  any  defense  in  such  action,  in  the  following  cases  : 

1.  By  the  plaintiff,  to  compel  the  discovery  of  books,  papers 
or  documents  in  the  possession  or  under  the  control  of  the  de- 
fendant which  may  be  necessary  to  enable  the  plaintiff  to  frame 
his  complaint  or  to  answer  any  pleading  of  the  defendant. 

2.  The  plaintiff  may  be  compelled  to  make  the  like  discovery 
of  books,  papers  or  documents  when  the  same  shall  be  necessary 
to  enable  the  defendant  to  answer  any  pleadings  of  the  plaintiff. 

3.  Either  party  may  be  compelled  to  make  discovery,  as  pro- 
vided by  Section  389  of  the  Code. 
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RULE  XLIV.  ^--^v — 

The  moving  papers,  upon  the  application  for  such  discovery.  Moving  oapere, 
shall  state  the  facts  and  circumstances  on  which  the  same  is^*^^*  ^' 
claimed,  and  shall  be  verified  by  affidavit  stating  that  the  books, 
papers  and  documents  whereof  discovery  is  sought  are  not  in 
the  possession  nor  under  the  control  of  the  party  applying  there- 
for. The  party  applying  shall  show  to  the  satisfaction  of  the 
Court  or  Judge  the  materiality  and  necessity  of  the  discovery 
sought  and  the  particular  information  which  he  requires. 

RULE  XLV. 

Discovery  may  be  compelled  by  requiring  the  party  to  produce  onierfor  dis- 
and  deposit  the  matters  to  be  discovered  with  the  Clerk  for  the  ~^®^' 
County  in  which  the  trial  is  to  be  had,  or  by  requiring  him  to 
deliver  sworn  copies  thereof  to  the  moving  party,  or  in  such 
other  manner  as  may  be  directed  by  the  Court.  The  order 
therefor  shall  specify  the  mode  of  making  the  discovery  and  the 
time  within  which  it  is  to  be  made  ;  and  when  papers  are  required 
to  be  deposited  the  order  shall  specify  the  time  that  the  deposit 
shall  continue. 

RULE  XLVI. 

The  order  directing  the  discovery  of  books,  papers  or  docu-    omer  fordis- 
ments  shall  operate  as  a  stay  of  all  other  proceedings  in  the  cause  Se^a  sS^ci 
until  such  order  shall  have  been  complied  with  or  vacated,  and  p''^*®®®^**'^^^ 
the  party  obtaining  such  order  after  the  same  is  complied  with 
or  vacated  shall  have  the  time  to  prepare  his  complaint,  answer, 
reply  or  demurrer  to  which  he  was  entitled  at  the  making  of  the 
order ;  but  the  Judge  in  granting  the  order  may  limit  its  effect 
by  declaring  how  far  it  shall  operate  as  a  stay  of  proceedings. 

RULE  XLVII. 

NEW  TRIAL  AND  APPEALS. 

Whenever  it  shall  be  intended  to  move  the  Circuit  Court  for  a  settUmrcaseB, 
new  trial  (except  for  irregularity,  surprise,  or  on  the  minutes  of  JJS^y'Sdicto! 
the  Judge,)  in  an  action  tried  by  a  jury,  a  case  or  exceptions,  or 
case  containing  exceptions,  as  may  be  proper  and  the  party  may 
elect,  shall  be  prepared  by  the  party  intending  to  make  the 
motion  or  to  review  the  trial,  and  a  copy  thereof  shall  be  served 
on  the  opposite  party  within  ten  days  after  trial  if  by  a  jury,  or 
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^*""v""*^  within  ten  days  after  written  notice  of  the  filing  of  the  decision 
if  the  trial  be  by  referees ;  and  the  party  served  may,  within  ten 
days  thereafter,  propose  amendments  thereto  and  serve  a  copy 
on  the  party  proposing  the  case  or  exceptions,  who  may  then, 
within  four  days  thereafter,  serve  the  opposite  party  with  a 
notice  that  the  case  or  exceptions,  with  the  proposed  amend- 
ments, will  be  submitted  at  a  time  and  place  to  be  specified  in 
the  notice  to  the  Judge  or  Referee  before  whom  the  cause  wajs 
tried  for  settlement.  The  Judge  or  Referee  shall  thereupon  cor- 
rect and  settle  the  case  as  he  shall  deem  to  consist  with  the 
truth  of  the  facts.  The  time  for  settling  the  case  must  be  speci- 
fied in  the  notice,  and  it  shall  not  be  less  than  four,  nor  more 
than  twenty,  days  after  service  of  such  notice.  The  lines  of 
the  case  shall  be  so  numbered  that  each  copy  shall  correspond. 
Cases  reserved  for  argument,  and  special  verdicts,  shall  be  set- 
tled in  the  same  manner. 

RULE  XLVni. 

Exceptions,     Exceptions  shall  only  contain  ao  much  of  the  evidence  as  may 

ameadi*me*ntB!  ^^  necessary  to  present  the  questions  of  law  upon  which  the  same 

bowtobemw*:  ^^  tak^n  ^j^  ^^  trial ;  and  it  shall  be  the  duty  of  the  Judge 

upon  settlement  to  strike  out  all  the  evidence  and  other  matters 

not  necessarily  inserted. 

Whenever  amendments  to  a  case  or  exceptions  are  proposed, 
the  party  proposing  such  case  or  exceptions  shall,  before  submit- 
ting the  same  to  the  Judge  for  settlement,  mark  upon  the  sev- 
eral amendments  his  proposed  allowance  or  disallowance  thereof. 

RULE  XLIX. 

case  and  ex-     Where  a  party  makes  a  case  and  exceptions,  he  shall  procure 
filed  In  oflioe  of  the  same  to  be  filed  in  the  office  of  the  Clerk  of  the  Circuit 
circuit   coortl  Court  Within  ten  days  after  such  "case"  has  been  settled  or 
wid  how ^rter agreed  upon;  and  upon  failure  so  to  do,  the  respondent  may, 
plai*a!tanfon^by  notice  in  writing,  require  the  filing  of  such  case  and  excep- 
may  be  obtained  ^^j^g  within  ten  days  after  the  service  of  such  notice;  and  if 
the  same  are  not  so  filed  within  said  ten  days  the  appellant  shall 
be  deemed  to  have  abandoned  the  appeal ;  and  on  satisfactory  proof 
that  the  case  and  exceptions  have  not  been  filed  within  the  time 
required   by  such  notice  in  the  office  of  the  said  Clerk  the 
respondent  shall  be  entitled  to  an  order  of  the  Supreme  Court 
(if  the  appeal  has  been  perfected)  or  (if  not)  to  an  order  of  the 
Circuit  Court  declaring  the  appeal  abandoned,  and  the  respond- 
ent may  proceed  as  if  no  notice  of  appeal  had  been  given. 
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RULE  L.  ' ^— ^ 

In  every  appeal  to  the  Supreme  Court  from  matter  appealable.  Mode  of  pre- 
the  appellant,  or  his  attorney,  shall,  within  ten  days  after  written  app^.*  ^^^^^^ 
notice  of  the  filing  of  such  matter  appealable,  or,  if  filed  within 
term  time,  within  ten  days  after  the  rising  of  the  Circuit  Court, 
give  written  notice  to  the  opposite  party,  or  his  attorney,  of  his 
intention  to  appeal  therefrom,  and  within  thirty  (30)  days  after 
snch  notice  the  appellant,  or  his  attorney,  shall  prepare  a  case  or 
exceptions,  or  a  case  containing  exceptions  (which  exceptions 
sliall  have  been  taken  and  served  within  the  time  prescribed  by 
law),  and  serve  them  on  the  opposite  party,  or  his  attorney,  or 
within  such  further  time  as,  upon  ten  (10)  days'  notice  to  the 
opposite  party,  or  his  attorney,  the  Judge  who  tried  the  cause 
may  for  good  cause  grant.  But  should  the  parties,  within  the 
times  above  named,  be  unable  to  agree  upon  a  case,  then  the 
proposed  case,  with  the  proposed  amendments  and  allowances 
and  disallowances,  shall  be,  within  ten  days  after  failing  to  agree, 
referred  for  settlement  to  the  Circuit  Judge  who  heard  the  cause, 
who  shall  settle  the  same  within  the  time  and  in  the  manner  pro- 
vided for  settling  a  case  in  Rule  XLVII. 

The  parties,  if  they  agree  on  a  case,  or  the  Circuit  Judge  who 
may  settle  the  same,  must  see  that  the  case  shall,  as  to  the  matter 
it  contains,  conform  to  the  requirements  of  the  Rules  of  the 
Supreme  Court  in  regard  to  the  form  and  substance  of  a  case  for 
hearing  before  that  Court, 

RUI.E  LI. 

If  the  party  shall  omit  to  make  a  case,  or  exceptions,  or  state-    case,  now 
ment  of  facts,  within  the  times  above  limited,  he  shall  be  deemed  J  J  ^J^^^^^ 
to  have  waived  his  right  thereto  ;  and  when  the  same  is  made,  "®"i«*- 
and  the  parties  shall  omit,  within  the  several  times  above  limited, 
the  one  party  to  propose  amendments,  and  the  other  to  notify 
an  appearance  before  the  Judge,  Master  or  Referee,  they  shall 
respectively  be  deemed,  the  former  to  have  agreed  to  the  case  as 
proposed,  and  the  latter  to  have  agreed  to  the  amendments  as 
proposed. 

RULE  LII. 

If  in  an  action  to  foreclose  a  mortgage  the  defendant  fails  to    Km  an  action 
answer  within  the  time  allowed  for  that  purpose,  or  the  right  of  t^^re^c  f o"^ 
the  plarntifl!  as  stated    in  the  complaint  is  admitted  by   the™®'^^*^®' 
answer,  the  plaintiff  may  have  an  order  referring  it  to  the  Master, 
Clerk,  or  some  suitable  person  as  Referee,  to  compute  the  amount 
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due  to  the  plaintiff,  and  to  such  of  the  defendants  as  are  prior 
incumbrancers  of  the  mortgaged  premises,  and  to  examine  and 
report  whether  the  mortgaged  premises  can  be  sold  in  parcels, 
if  the  whole  amount  secured  by  the  mortgage  has  not  become 
due.  U  the  defendant  is  an  infant,  and  has  put  in  a  general 
answer  by  his  guardian,  or  if  any  of  the  defendants  are  absentees, 
the  order  of  reference  shall  also  direct  the  person  to  whom  it  is 
referred  to  take  proof  of  the  facts  and  circumstances  stated  in 
the  complaint,  and  to  examine  the  plaintiff  or  his  agent,  on  oath^ 
as  to  any  payments  which  have  been  made,  and  to  compute  the 
amount  due  on  the  mortgage,  preparatory  to  the  application  for 
judgment  of  foreclosure  and  saJe. 

The  plaintiff  in  such  case,  when  he  moves  for  judgment,  must 
show,  by  affidavit  or  otherwise,  whether  any  of  the  defendants 
who  have  not  appeared  are  absentees ;  and,  if  so,  he  must  pro- 
duce the  report  as  to  the  proof  of  the  facts  and  circumstances 
stated  in  the  complaint,  and  of  the  examination  of  the  plaintiff, 
or  his  agent,  on  oath,  as  to  any  payments  which  have  been  made. 
And  in  all  foreclosure  cases  the  plaintiff  when  he  moves  for 
judgment  must  show  by  affidavit,  or  by  the  certificate  of  the  Clerk 
for  the  County  in  which  the  mortgaged  premises  are  situated, 
that  a  notice  of  the  pendency  of  the  action  containing  the  names 
of  the  parties  thereto,  the  object  of  the  action,  and  a  description 
of  the  property  in  that  County  affected  thereby,  the  date  of  the 
mortgage,  and  the  time  and  place  of  recording  the  same,  has 
been  filed  at  least  twenty  days  before  such  application  for  judg- 
ment, and  at  or  after  the  time  of  filing  the  complaint,  as  required 
by  Section  153  of  the  Code  of  Procedure. 

RULE  LIII. 

Judgment  for  Unless  otherwise  specially  ordered  by  the  Court,  the  judgment 
SJ^prSSaee;  shall  direct  that  the  mortgaged  premises,  or  so  much  thereof  as 
what  to  contain,  jjjj^y  1^^  sufficient  to  raise  the  amount  due  to  the  plaintiff  for 
principal,  interest  and  costs,  and  which  may  be  sold  separately 
without  material  injury  to  the  parties  interested,  be  sold  by  or 
under  the  direction  of  the  Sheriff  of  the  County  or  the  Clerk  or 
Master,  and  that  the  plaintiff  or  any  other  party  may  become  a 
purchaser  on  such  sale ;  that  the  officer  making  the  sale  execute 
a  deed  to  the  purchaaer ;  that  out  of  the  proceeds  of  the  sale  he 
pay  to  the  plaintiff  or  his  attorney  the  amount  of  his  debt, 
interests  and  costs,  or  so  much  as  the  purchase  money  will  pay  of 
the  same,  and  that  he  take  the  receipt  of  the  plaintiff  or  his 
attorney  for  the  amount  so  paid  and  file  the  same  with  his  report 
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of  sale;  and  that  the  purchaser  at  such  sale  be  let  into  possession 
of  the  premises  on  production  of  the  deed. 

All  surplus  moneys  arising  from  the  sale  of  mortgaged  pre- 
mises under  any  judgment  shall  be  paid  or  deposited  by  the 
Sheriff  or  other  officer  making  the  rule,  within  five  days  after  the 
same  shall  be  received,  in  the  manner  provided  by  law  for  the 
securing  of  moneys  in  the  custody  of  this  Court. 

RULE  LIV. 

On  filing  the  report  of  the  sale,  any  party  to  the  action,  or  any  claims  for  sup- 
person  who  had  a  lien  on  the  mortgaged  premises  at  the  time  of  ^^^  ^^^^y- 
the  sale,  upon  filing  with  the  Clerk  where  the  report  of  sale  is  filed 
a  notice  stating  that  he  is  entitled  to  such  surplus  money  or  some 
part  thereof,  and  the  nature  and  extent  of  his  claim,  may  have  an 
order  of  reference  to  ascertain  and  report  the  amount  due  to  him 
or  to  any  other  person  which  is  a  lien  upon  such  surplus  moneys 
and  to  ascertain  the  priorities  of  the  several  liens  thereon  ;  to  the 
end  that  on  the  coming  in  and  confirmation  of  the  report  on 
such  reference  such  further  order  may  be  made  for  the  distribu- 
tion of  such  surplus  moneys  as  may  be  just.  Every  party  who 
appeared  in  the  cause,  or  who  shall  have  filed  such  notice  with 
the  Clerk  previous  to  the  entry  of  the  order  of  reference,  shall 
be  entitled  to  service  of  a  notice  of  the  application  for  the  order 
of  reference  and  to  attend  on  such  reference  and  to  the  usual 
notices  of  subsequent  proceedings  relative  to  such  surplus.  But 
if  such  claimant  has  not  appeared  or  made  his  claim  by  an  attor- 
ney of  this  Court,  the  notice  may  be  served  by  putting  the  same 
into  the  postoffice  directed  to  the  claimant  at  his  place  of  resi- 
dence, as  stated  in  the  notice  of  his  claim. 

RULE   LV. 

No  partition  of  r6al  estate  of  a  deceased  person  shall  be  had    Requisites  for 
unless  the  legal  representative  or  representatives  of  such  deceased  SSaS-^w  part" 
person  be  made  parties  to  the  action  and  it  be  made  to  appear  to  ^^^^' 
the  Court  that  the  debts  of  such   deceased  person  are  fully  paid, 
or  that  the  personal  estate  in  the  hands  of  the  personal  represent- 
ative or  representatives  is  sufficient  for  the  payment  of  the  debts 
of  such  deceased  person,  or  unless  in  the  decree  due  provision  is 
made  for  the  payment  of  the  debts. 

Where  several  tracts  or  parcels  of  land  lying  in  this  State  are 
owned  by  the  same  persons  in  common,  no  separate  action  for 
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^-^^^^  partition  of  a  part  thereof  only  shall  be  brought  without  the 
consent  of  all  the  parties  interested  therein  ;  or  if  brought  with- 
out such  consent  the  share  of  the  plaintiff  may  be  charged  with 
the  whole  costs  of  the  proceeding.  And  when  infants  are  inter- 
ested, it  shall  be  stated  whether  the  parties  own  any  other  lands 
in  common. 

RULE  LVI. 

Reference  ag  Where  the  rights  and  interests  of  the  several  parties,  as  stated 
defense  Is  intei^  in  the  complaint,  are  not  denied  or  controverted,  if  any  of  the 
^^**'*^*  defendants  are  infants,  or  absentees,  or  unknown,  the  plaintiff, 

on  an  affidavit  of  the  fact,  and  notice  to  such  of  the  parties  as 
have  appeared,  may  apply  for  an  order  of  reference,  to  take 
proof  of  the  plaintiff's  title  and  interest  in  the  premises,  and  of 
the  several  matters  set  forth,  and  to  ascertain  and  report  the 
rights  and  interests  of  the  several  parties  in  the  premises  and  an 
abstract  of  the  conveyances  by  which  the  same  are  held. 

RULE  LVII. 

HowQueBttonB     AH  questions  for  argument,  and  all  motions,  shall  be  brought 
Se^urt.*^^^  before  the  Court  on  a  notice,  or  by  an  order  to  show  cause  ;  and 
if  the  opposite  party  shall  not  appear  to  oppose,  the  party  mak- 
ing the  motion  or  obtaining  the  order  shall  be  entitled  to  the 
rule  or  judgment  moved  for  on  proof  of  due  service  of  the  notice, 
or  order,  and  papers  required  to  be  served  by  him,  unless  the 
Court  shall  otherwise  direct. 
Order  to  show      Such  order  to  show  cause  shall  only  be  granted  when  a  special 
granted.  ^***"  reason  for  a  notice,  less  than  four  days,  appears  on  the  papers 
presented  ;  and  the  party  shall,  in  his  affidavit,  state  the  present 
condition  of  the  action,  and  whether  at  issue. 

And  when  the  motion  is  for  irregularity,  the  notice  or  order 

shall  specify  the  irregularity  complained  of.^ 

Restrain  in  R     No  restraining  order  pending  return  to  a  rule  to  show  cause 

OTdOT^  when  ^j^^jj  ^^  granted  unless  it  shall  be  made  to  appear,  by  affidavit 

to  the  satisfaction  of  the  Judge,  that  irreparable  injury  is  likely 

to  result  to  the  moving  party  in  the  meantime. 


RULE  LVIII. 

Points  on     In  all  calendar  motions,  each  party  shall  briefly  state  upon  his 
SSSoSflonfacte  points  the  leading  facts  which  he  deems  established,  with  a  refer- 
ence to  their  folios  where  the  evidence  of  such  facts  may  be 
found  ;  and  the  Court  will  not  hear  an  extended  discussion  on  a 
mere  question  of  fact. 


Digitized  by  VjOOQ IC 


RULES  OF  PEACTICE  FOE  CIRCUIT  COURTS. 
RULE  LIX. 

OPENING  AND  REPLY. 

On  all  rules  to  show  cause,  where  a  party  failing  to  answer  Ansument  and 
would  be  in  contempt,  the  party  called  on  shall  begin  and  end  ™^ 
his  cause  ;  and  on  all  motions  or  special  matters,  either  spring- 
ing out  of  a  cause  or  otherwise,  the  actor  or  party  submitting  the 
same  to  the  Court  shall  in  like  manner  begin  and  close ;  and 
so  shall  the  defendant,  where  he  admits  the  plaintiffs  cause  by 
the  pleadings,  and  takes  upon  himself  the  burthen  of  proof,  have 
the  like  privilege. 

The  party  having  the  opening  in  an  argument  shall  disclose  his 
entire  case ;  and  on  his  closing  shall  be  confined  strictly  to  a 
reply  to  the  points  made  and  the  authorities  cited  by  the  opposite 
party. 

RULE  LX. 

MISCELLANEOUS. 


suits. 


Where  a  party  has  suffered  a  nonsuit,  or  discontinuance,  or  costa  of  former 
has  otherwise  let  fall  his  action,  all  proceedings  in  any  new  action 
for  the  same  cause  shall  be  suspended  until  the  costs  of  such 
former  action  have  been  paid. 

RULE  LXL 

If  any  application  for  an  order  be  made  to  any  Judge  and  such  subsequent  ap- 
order  be  refused  in  whole  or  in  part,  or  be  granted  conditionally  8"*1^Se?'^r°e^ 
or  on  terms,  no  subsequent  application  upon  the  same  state  of  '^^^^ 
facts  shall  be  made  to  any  other  Judge ;  and  if  upon  such  subse- 
quent application  any  order  be  made  it  shall  be  revoked ;  and  in 
the  affidavit  for  such  order  the  party  or  his  attorney  shall  state 
whether  any  previous  application  for  such  order  has  been  made. 

RULE  LXII. 

In  the  Court  of  General  Sessions,  the  defendant,  after  verdict    Affidavit  in 
against  him,  shall  not  be  permitted  to  submit  any  affidavit  to  the  SfflS^.'  ^^^ 
Court  which  goes  to  deny  matters  of  fact,  but  he  may  submit 
affidavits  as  to  matters  in  extenuation  or  mitigation :  Provided, 
They  are  filed  so  as  to  allow  the  Attorney-General  or  Solicitor  a 
reasonable  time  to  answer  them. 

7— A 
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RULE  LXIIL 

Time  for  com-     In  all  cases  where  a  motion  shall  be  granted  on  payment  of 
orders.  cosfcs  OF  on  the  performance  of  any  condition,  or  where  the  order 

shall  require  such  payment  or  performance,  the  party  whose  duty 
it  shall  be  to  comply  therewith  shall  have  twenty  days  for  that 
purpose  unless  otherwise  directed  in  the  order ;  but  where  costs 
to  be  adjusted  are  to  be  paid  the  party  shall  have  fifteen  days  to 
comply  with  the  order  after  the  costs  shall  have  been  adjusted  by 
the  Clerk  on  notice  unless  otherwise  ordered. 

RULE  LXIV. 

orders  on  peti-     Orders  granted  on  petitions  or  relating  thereto  shall  refer  to 
°°*'  such  petitions  by  the  name  and  description  of  the  petitioners, 

and  the  date  of  the  petitions  if  the  same  be  dated,  without  recit- 
ing or  setting  forth  the  tenor  or  substance  thereof  unnecessarily. 
Any  order  or  judgment  directing  the  payment  of  money,  or  affect- 
ing the  title  to  property,  if  founded  on  petition,  where  no  com- 
plaint is  filed,  may,  at  the  request  of  any  party  interested,  be 
enrolled  and  docketed  as  other  judgments. 

RULE   LXV. 

Order  to  stay  N"o  order  to  Stay  a  sale  under  a  judgment  in  partition,  or  for 
obtSSSr  ^^^  the  foreclosure  of  a  mortgage,  shall  be  granted  or  made  by  a 
Judge  out  of  Court  except  upon  notice  of  at  least  four  days  to 
the  plaintiff  or  his  attorney. 

Undertaking  No  order  to  stay  a  sale  under  execution  shall  be  granted  with- 
"^  *  out  requiring  a  written  undertaking,  with  sureties,  from  the 
moving  painty  to  the  effect  that  he  will  pay  to  the  adverse  party 
such  damages,  not  exceeding  an  amount  to  be  fixed  by  the  order 
and  specified  in  the  undertaking,  as  he  may  sustain  by  reason  of 
the  injunction,  if  the  Court  shall  finally  decide  that  he  was  not 
entitled  thereto.  Such  damages  may  be  ascertained  by  a  refer- 
ence or  otherwise  as  the  Court  shall  direct. 

RULE  LXVI. 

SUKETIES. 

Sureties  to     Whenever  a  Justice  or  other  officer  approves  of  the  security  to 
Justify.  be  given  in  any  case  or  reports  upon  its  suflBciency  it  shall  be  his 

duty  to  require  personal  sureties  to  justify.  And  all  bonds  and 
undertakings  shall  be  duly  proved  by  a  subscribing  witness,  or 
acknowledged  in  like  manner  as  deeds  of  real  estate,  before  the 
same  shall  be  received  or  filed. 
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RULE  LXVII. 

Wherever  sureties  are  required  to  justify  they  shall  justify  where  uie 
within  the  County  where  the  defendant  shall  have  been  aryested,  Jg"^®^^**^"^ 
or  where  the  sureties  reside. 

RULE  LXVIII. 

FILING  PAPERS. 

Papers  shall  be  filed  in  the  County  specified  in  the  complaint  wbere  papen 
BS  the  place  of  trial,  or  in  the  County  to  which  the  place  of  trial  ^ 
has  been  changed.  And  in  case  the  place  of  trial  is  changed  for 
the  reason  that  the  proper  County  is  not  specified,  papers  on  file 
at  the  time  of  the  order  making  such  change  shall  be  transferred 
to  tbe  County  specified  in  such  order ;  and  all  other  papers  in 
the  cause  shall  be  filed  in  the  County  so  specified. 

RULE  LXIX. 

It  shall  be  the  duty  of  the  plaintiff's  attorney  forthwith  to  file  Whatpapew  to 
with  the  Clerk  for  the  proper  County  all  undertakings  given  wben!^  ^^^ 
upon  procuring  an  order  of  arrest,  an  injunction  order  or  an 
attachment,  with  the  approval  of  the  Judge  or  officer  taking  the 
same  endorsed  thereon  ;  and  in  case  such  undertaking  shall  not 
be  filed  within  ten  days  after  the  order  for  arrest,  of  injunction 
or  attachment  has  been  granted  the  defendant  shall  be  at  liberty 
to  move  the  Court  to  vacate  the  proceedings  for  irregularity,  with 
costs,  as  if  no  undertaking  had  been  given.  It  shall  also  be  the 
duty  of  the  attorney  to  file,  within  the  same  time  and  under  the 
like  penalty,  the  affidavits  upon  which  an  injunction  or  attach- 
ment has  been  granted,  and  also  the  affidavit  upon  which  an 
order  for  the  service  of  a  summons  by  publication  or  an  order 
for  a  substituted  service  of  a  summons  has  been  granted,  together 
with  the  order  for  such  service. 

RULE  LXX. 

RECEIVERS. 

Every  receiver  of  the  property  and  effects  of  the  debtor  shall,  Poweraof  re- 
unless  restricted  by  the  special  order  of  the  Court,  have  general  o^J eitate.^®^^ 
power  and  authority  to  sue  for  and  collect  all  the  debts,  demands 
and  rents  belonging  to  such  debtor,  and  to  compromise  and 
settle  such  as  are  unsafe  and  of  a  doubtful  character.  He  may 
also  sue  in  the  name  of  a  debtor  where  it  is  necessary  or  proper 
for  him  to  do  so. 


Digitized  by  VjOOQ IC 


EULES  OF  PRACTICE  FOB  CIRCUIT  COURTS. 

RULE  LXXI. 

No  acUoD  for  No  action  for  malicions  prosecution  based  upon  an  indictment 
cution°t?&'^  tried  by  the  Court  of  Sessions  shall  be  commenced  unless  a  copy 
der  of  the  Judge  of  the  indictment  has  been  first  obtained  by  order  of  the  Judge 


indi^menl .'  ^  before  whom  the  case  was  tried. 

RULE  LXXII. 

Damages  on  After  a  judgment  has  been  recoyered  on  an  official  bond  it 
bow*1w)vS^!  shall  stand  as  a  security  for  any  former  or  subsequent  breach  of 
it,  and  any  one  who  may  conceire  himself  aggrieved  by  the  mis- 
conduct of  the  officer  shall  have  a  right  to  come  in  and  suggest 
the  breach  of  the  bond  of  which  he  complains  and  pray  execution 
for  his  damages ;  and  upon  serving  a  twenty-day  rule  upon  such 
officer  and  his  sureties,  or  such  of  them  as  judgment  has  been 
rendered  against  in  the  first  action,  requiring  them  to  plead  to 
the  suggestion,  shall  in  default  of  such  plea,  or  upon  issue  joined, 
have  his  damages  assessed  by  the  verdict  of  a  jury  and  have  exe- 
cution for  the  penalty  to  enforce  the  payment  of  the  damages 
assessed. 

RULE  LXXIII. 

Motion  for  ar-  If  a  motion  in  arrest  of  judgment  or  for  a  new  trial  in  a  crim- 
m^nt;^  when  inal  case  be  intended  to  be  made,  the  party  shall  give  notice 
°^*^®'  thereof  and  of  his  grounds  within  two  days  rfter  verdict. 

No  motion  in  arrest  of  judgment  shall  be  heard  after  a  motion 
for  a  new  trial,  but  the  motion  in  arrest  of  judgment  and  for  a 
new  trial  may,  in  the  first  instance,  be  made  simultaneously. 

RULE  LXXIV. 

AU  former  All  Rules  heretofore  adopted  for  the  government  of  the  prac- 
Ruies  repealed,  ^j^^  ^^  ^^^  Circuit  Courts  of  this  State  shall  be,  and  they  are 
hereby,  repealed.  In  cases  where  no  provision  is  made  by  Stat- 
ute or  by  these  Rules  the  proceedings  shall  be  according  to  the 
practice  as  it  has  heretofore  existed  in  the  Courts  of  Law  and 
Equity  of  this  State  in  cases  not  provided  for  by  Statu  to  or  the 
written  Rules  of  the  Court. 


By  resolution  of  the  General  Convention  of  the  Justices  of  the 
Supreme  Court  and  the  Judges  of  the  Circuit  Courts  these  Rules 
are  of  force  on  and  after  the  first  day  of  April,  1894. 

Attest :  ALBERT  M.  BOOZER, 

December  20th,  1893.  Clerk  of  the  Convention. 
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THE 


CODE  OF  CIVIL  PROCEDURE. 


CHAPTER  1. 
The  Code  of  Procedure. 


8EC. 

1.  DlvteioD  of  remedies. 

2.  Definition  of  an  action. 

8.  Deflnitlon  of  a  special  proceeding. 
4.  Divisions  of  actions  into  civil  and  crimi- 
nal. 


Sec. 

5.  Definition  of  a  criminal  action. 

6.  Definition  of  a  civil  action. 

7.  Civil  and  criminal  remedies  not  merged 
in  each  other. 

8.  Division  of  the  Code  of  Procedure. 


Section  1.  Remedies  in  the  Courts  of  justice  are  divided    Division  of 
iuto  :     1.  Actions.     2.  Special  proceedings.  ^Tbto^^x  i  v.. 

The  General  Statutes  and  the  amended  Code  having  been  adopted  at  the      ^  ^  ^' 
same  time,  they  must  be  regarded  as  one  Act  and  construed  together.— Foo«^e 
V.  Merriwether,  20  S.  C,  337 ;  City  CouTunl  v.  Weller,  34  S.  C,  357. 

The  Code  does  not  change  the  practice  in  actions,  except  as  to  the  pleading 
and  its  incidents.— Price  v.  Broum,  4  S.  C,  144.  It  has  abolished  distinctions 
in  forms,  but  not  between  causes  of  action.— Aft* ConneW  v.  Kennedy,  29  S.  C, 
180. 

Sec.  2.  An  action  is  an  ordinary  proceeding  in  a  Court  of  jus-    Definition  o  f 

tice,  by  which  a  party  prosecutes  another  party  for  the  enforce-  "'j^  J"' 

ment  or  protection  of  a  right,  the  redress  or  prevention  of  a 

wrong,  or  the  punishment  of  a  public  offense. 

There  is  no  cause  of  action  under  the  Code,  which  did  not  maintain  an 
action  at  law  or  a  biU  in  equity,  before  its  adoption.— -Southern  Porcelain  Co, 
V.  Thewj  5  S.  C,  5.  Under  the  Code  equitable  relief  may  be  enforced  in  an 
action  which  seeks  relief  formerly  obtainable  only  in  a  Court  of  Iblw.— Parker 
y.  Jacobs,  14  S.  C,  112.  Attachment  being  a  form  of  process  incident  to  an 
action,  is  embraced  in  the  term  **  action  " ;  is  not  a  special  proceeding. — Camp- 
heU  V.  Home  In.  Co.,  1  S.  C,  158 ;  Allen  v.  Partlow,  3  S.  C,  417.  Appeal  from 
Probate  Court  to  Circuit  Court  upon  the  merits  ib  an  action,  not  a  special  pro- 
ceeding.— Henderson  v.  Hyatt,  8  S.  C,  112. 

Sec.  3.  Every  other  remedy  is  a  special  proceeding.  Definition  of  a 

Rule  against  Sheriff  for  official  misconduct  is  a  special  proceeding. — Emory  ing. 

Y.  Davis,  4  S.  C,  23.    Attachment  of  crop  under  lien  is  a  8x>ecial  proceeding. —  ~Ib.,  18. 

Johnstone  v.  Manigault,  18  8.  C,  406. 
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""""""^^""^        Sec.  4.  Actions  are  of  two  kinds  :    1.  Civil.     2.  Criminal. 
uom  into^^dvu     Scc.  5,  A  criminal  action  is  prosecuted  by  the  State,  as  a 
^j^  J 47- ^— party,  against  a  person  charged  with  a  public  offense,  for  the 

Deflnitionof  a  punishment  thereof. 
~  11)^16. — ~     Sec.  6.  Every  other  is  a  civil  action. 

Deflniuon  of  a     Scc.  7.  Where  the  violation  of  a  right  admits  of  both  a  civil 

jb^  ge  " —  and  criminal  remedy,  the  right  to  prosecute  the  one  is  not  merged 

civil  and  in  the  other, 
dies  not  merged     Sec.  8.  This  Code  of  Procedure  is  divided  into  two  Parts : 

ii,,^%7, — ~  the  first  relates  to  Courts  of  justice  and  their  jurisdiction  ;  the 

Divteion  of  the  second  relates  to  civil  action  in  the  Courts  of  this  State. 

Code  of  Proce- 
dure.   The  second  part  of  Code,  as  to  appeals,  does  not  apply  to  appeals  in  cruninal 

I  ft.,  §8.  cases  ;  they  are  governed  by  the  old  practice  before  the  Code.StcUe  v.  Pitts, 

12  S.  C,  180.    It  applies  only  to  Ck)urt  of  Common  Pleas,  except  where  express 
reference  is  made  to  inferior  Cowrts.^Doty  v.  Duvall,  19  S.  C,  143. 
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PART  I. 


COURTS  OF  JUSTICE  AND  THEIR  JURISDIC- 

TION. 


TITLE  I. 

COURTS  OF  JUSTICE. 

CHAPTER  I. 
Their  Designation. 

Sec.  I  Sec. 

9.  Tbe  seyeral  Courts  of  ttals  State.  I      10.  Tbelr  jartodiction  generally. 

Section  9.  The  following  are  the  Courts  of  Justice  in  this    The  seyerai 
State  :  ^°^  ^'  **"*" 


state. 


1.  The  Court  for  Trial  of  Impeachments.  c^^'Yni'rv' 

2.  The  Supreme  Court.  8i. "' 

3.  Two  Circuit  Courts,  to  wit :  1.  A  Court  of  Common  Pleas  ; 
and  2.  A  Court  of  General  Sessions. 

4.  Probate  Courts. 

5.  Courts  of  Justices  of  the  Peace. 

6.  Courts  of  Trial  Justices. 

7.  The  City  Court  of  Charleston. 

8.  Court  for  the  Arbitration  of  Mercantile  Disputes  in  the 
city  of  Charleston. 

9.  Mayors'  and  Municipal  Courts. 

Sec.  10.  These  Courts  shall  exercise  the  jurisdiction  now  Their  juris- 
vested  in  them  respectively,  except  as  otherwise  prescribed  by  aii^^°_^^ 
this  Code  of  Procedure  or  the  laws  of  the  State.  i8^»  xiv.,  sio. 
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TITLE  II. 

SUPREME  COURT. 


SEC. 

11.  Its  jurisdiction. 

12.  Power  of  Ctourt. 

18.  Terms.    Preference  of  causes. 


Sec. 

14.  Judfnnent:  rehearing.    Opinions. 

15.  SherUfs  to  provide  rooms,  &c. 

IC.  (Courts,  where  held.    Adjournment 


Its  Jurisdiction.      Sectloil  11.  The  Supreme  Court  shall  have  exclusive  juris- 
1878,  XV.,  496,81  ^jjctiQ^  ^  review,  upon  appeal : 

1.  Any  intermediate  judgment,  order,  or  decree,  involving 
the  merits  in  actions  commenced  in  the  Courts  of  Common  Pleas 
and  General  Sessions,  brought  there  by  original  process,  or 
removed  there  from  any  inferior  Courts  or  jurisdiction,  and  final 
judgments  in  such  actions :  Provided,  If  no  appeal  be  taken 
until  final  judgment  is  entered,  the  Court  may,  upon  appeal  from 
such  final  judgment,  review  any  intermediate  order  or  decree 
necessarily  affecting  the  judgment  not  before  appealed  from. 

An  order  to  involve  the  merits  must  Anally  determine  some  substantial  right 
in  the  case. — Henderson  v.  Hyatt ^  8  S.  C,  112  ;  Blakely  v.  FrazieVy  11  S.  C, 
122. 

The  terms  "  involving  the  merits ''  and  *'  necessarily  affecting  the  judgment " 
are  equivalent.—i^tofceiy  v.  Frazier,  11  S.  C,  122. 

What  orders  involve  the  merits  and  are  so  reviewable  before  judgment  :— 

An  order  setting  aside  verdict  for  plaintiff  without  notice  to  him.—  Wiltiams 
V.  Charleston,  7  S.  C,  71. 

An  order  refusing  to  change  place  of  trial  to  County  where  defendant  re- 
sides.—B/afce/y  V.  Frazier^  11  S.  C,  122. 

An  order  refusing  an  oral  demurrer.— ^Wioff  v.  Pullitzer,  24  S.  C,  86 ; 
McCown  V.  McSween,  20  S.  C,  131. 

An  order  refusing  to  aUow  amendment,  upon  legal  grounds.— Stft^y  v.  Young, 
26S.  C.,415. 

An  order  of  reference  that  deprives  party  of  mode  of  trial  which  the  law 
allows  him. — Ferguson  v.  Harrison,  84  S.  C,  169. 

Orders  that  are  based  upon  error  in  law  and  will  prejudice  trial.— Ba?iAr  v. 
SUUing,  32  S.  C,  102 ;  Sease  v.  Dobson,  34  S.  C,  345  ;  Capell  v.  Moses,  86  S.  C, 
559. 

An  appeal  from  an  intermediate  order,  leaving  una£fected  a  former  order,  is 
conclusive  of  appeal  from  former  order.— /Viwg/e  v.  Sizer,  7  S.  C,  181. 

What  orders  do  not  involve  the  merits  and  are  not  so  reviewable  before 
judgment  :— 

An  order  requiring  security  for  costs  or  nonsuit,  and  an  order  discharging 
Clerk  on  rule  for  refusing  to  enter  judgment,  and  reinstating  the  case.— 
McMillan  v.  McCall,  2  S.  C,  390. 

Orders  on  motions  to  dissolve  attachment.— .Af^en  v.  PattoUy  3  S.  C,  418; 
Clausen  v.  Fosterling,  19  S.  C,  519. 

An  order  of  Circuit  Court  allowing  appeal,  which  had  been  denied  by  Pro- 
bate Court,  as  it  merely  affects  form  of  procedure.— Hejuierson  v.  Hyait,  8  S. 
C,  112. 

An  order  refusing  nonsuit.— .4(/new;  v.  Adams,  24  S.  C,  86. 
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Orders  as  to  recommitting  case  to  referee  being  diacTetionary, —Westfield  v. 
1Fes^M<^  18  S.  C,  482  ;  Watkins  v.  Lang,  17  S.  C,  13 ;  Symmes  v.  Symmes, 
18  S.  C,  «n  ;  Lowndes  v.  MUler,  25  S.  C,  119  ;  Smith  v.  Thomasan,  26  S.  C, 
fi07 ;  Hubbard  v.  Cati^jcrdawn,  26  S.  C,  581. 

An  interlocntory  order  of  injunction,  "  without  prejudice."— Gariingfon  v. 
Copeland,  25  B.C.,  41. 

Orders  on  motions  for  continuance.— Slfate  v.  Dodson,  16  S.  C.,469 ;  Craw- 
ford V.  Schmidt,  16  8.  C,  684  ;  Symmes  v.  Symmes,  18  S.  C,  601 ;  Oarvin  v. 
Oarvin,  21  8.  C,  92  ;  Douthit  v.  ire«e/lcZd,  22  8.  G.»  588  ;  Sawyer  v.  Seim,  27  S. 
C,  251  ;  State  v.  ^«fct»won,  33  8.  C,  100  ;  iS^ate  v.  Wise,  33  8.  C,  582. 

An  order  referring  it  to  Master  to  take  testimony  as  to  claims  in  case. — Pal- 
metto Co.  V.  Risley,  25  8.  C,  309  ;  Jones  v.  Trumbo,  29  8.  C,  26. 

An  order  refusing  motion  to  submit  issues  of  fact  to  a  jury  in  equity  case.— 
Dupont  V.  DuBos,  33  8.  C,  389. 

What  orders  reviewable  on  appeal  from  final  judgment  :— 

An  order  sustaining  a  demurrer  to  complaint,  with  leave  to  amend  on  pay- 
ment of  costs.— Ouretow  v.  Hutchison,  3  8.  C,  606. 

Order  overruling  demurrers.— 3fo6tej/  v.  Cureton,  6  8.  C,  56. 

AH  material  rulings  and  charges  of  Circuit  Judge  excepted  to.— Brice  v. 
Hamilton,  12  8.  C,  35. 

An  order  denying  the  right  to  open  and  reply.— Bennett  v.  Sandifer,  15  8. 
C,  418. 

An  order  requiring  referee's  report  to  be  printed  for  Circuit  Court.— 5'coM  v. 
Alexander,  27  8.  G.,}6. 

The  Supreme  Court  is  not  restricted  to  such  review  of  only  such  orders  as 
have  been  appealed  from  within  ten  days  and  the  cases  for  appeal  thereon 
made  up  within  thirty  days  ;  but  it  may  review  any  orders  affecting  the  final 
judgment,  whether  appealed  from  or  not.— Hyatt  v.  McBumey,  17  8.  C,  150  ; 
Lee  V.  Fowler,  19  8.  C,  607  ;  Thatcher  v.  Massey,  20  8.  C,  547 ;  Bomar  v.  H. 
R.  Co.,  30  8.  C,  50 ;  Sxillivan  v.  Latimer,  32  8.  C,  234  ;  MeCrady  v.  Jones,  36 
a  C.  136  ;  Wallace  v.  R.  R.  Co.,  m  8.  C,  597.  And  such  review  includes  all 
rulings  and  charges  material  to  the  judgment,  though  no  motion  for  new  trial 
was  made  to  Circuit  Gonrt.— Brice  v.  Hamilton,  12  8.  C,  82. 

And  upon  appeal  from  a  final  judgment,  rendered  after  appeal  from  an  in- 
termediate order  by  one  party,  the  other  party  may  review  such  order.— 
HyaU  V.  McBumey,  17  8.  C,  143. 

Is  a  decree  which  allows  judgment  for  foreclosure  "as  soon  as  the  amount 
is  ascertained"  such  reviewable  intermediate  order  ?—  Wallace  v.  Carter,  32  8. 
C,  314. 

The  better  practice  is  to  await  appeal  from  final  order  and  then  review  in- 
termediate orders.— Cap«W  v.  Moses,  36  8.  C,  559. 

What  orders  not  so  reviewable : — 

An  order  of  inferior  Court  not  final  nor  involving  the  Taerit^.—McWilliam 
V.  McCaU,  2  8.  C,  393  ;  Dcmaldsonv,  Bank,  4  8.  C,  114. 

Final  judgments  :— 

The  decision  disposing  of  all  the  issues  and  directing  judgment  for  amount, 
with  interest,  to  be  calculated  by  the  Clerk,  is  a  final  judgment.— ^dic^es  v. 
Allison,  21  8.  C,  245.  In  action  at  law,  decision  of  Judge  is  not  the  final  judg- 
ment.—76. 

The  decision  of  two  Trial  Justices  upon  habeas  corpus  proceedings  before 
them  is  not  appealable  to  Supreme  Court  but  to  Circuit  Court.— ^(ote  v.  Dun- 
can, 22  S.  C,  88. 

This  subdivision  may  not  allow  Supreme  Court  to  hear  appeal  from  City 
Court  of  Charleston.— City  Council  v.  Welter,  34  8.  C,  357. 


Digitized  by  V:iOOQIC 


6  CODE  OF  CIVIL  PROCEDURE 

A.  D.  1894. 

""""^"'^  2.  An  order  affecting  a  substantial  right  made  in  an  action, 
1878,'  xv.r  4«5l  when  such  order  in  effect  determines  the  action,  and  prevents  a 
judgment  from  which  an  appeal  might  be  taken,  or  discontinues 
the  action,  and  when  such  order  grants  or  refuses  a  new  trial ; 
or  when  such  order  strikes  out  an  answer,  or  any  part  thereof, 
or  any  pleading  in  an  action.  Upon  every  appeal  from  an  order 
granting  a  new  trial,  on  a  case  made  or  on  exceptions  taken,  if 
the  Supreme  Court  shall  determine  that  no  error  was  committed 
in  granting  the  new  trial,  it  shall  render  judgment  absolute  upon 
the  right  of  the  appellant ;  and  after  the  proceedings  are  remit- 
ted to  the  Court  from  which  the  appeal  was  taken,  an  assessment 
of  damages  or  other  proceedings,  to  render  the  judgment  effect- 
ual, may  be  then  and  there  had  in  cases  where  such  subsequent 
proceedings  are  requisite. 

What  orders  are  appealable  under  this  subdivision  :— 

An  order  refusing  leave  to  defendant  to  file  his  answer  and  giving  judgment 
by  default  against  him.— Ayer  v.  Chasaereau,  18  S.  C,  507. 

Orders  refusing  nonsuit  and,  after  verdict,  a  new  trial.— ifoore  v.  Smith,  24 
a  C,  319. 

Doubted  whether  an  order  oonoeming  security  for  costs  is,  unless  it  termi- 
nate action  by  nonsuit.— Jo/iTwon  v.  Cobb,  29  S.  C,  372. 

An  order  granting  or  refusing  new  trial,  where  some  question  of  law  influ- 
enced the  decision.— Byrd  v.  S^nall,  2  S.  C,  888  ;  Durant  v.  Philpot,  16  S.  C, 
116  ;  Boyd  v.  Munro,  32  S.  C,  249. 

Orders  as  to  amendments  made  upon  clearly  erroneous  legal  grounds.— Bou>- 
den  V.  Winsmith,  11  S.  C,  411 ;  Mason  Y.Johnson,  13  S.  C,  23  ;  Moore  v.  John- 
son, 148.  C,  436  ;  Sibley  v.  Young,  26  8.  C,  415 ;  Lilly  v.  R.  R.,  82  8.  C,  142  ; 
Waring  v.  Miller,  36  S.  C,  310. 

**  An  order  granting  a  new  trial  on  a  case  made  on  exceptions  taken  ^  con- 
strued to  embrace  an  order  granting  a  new  trial  on  the  minutes.- Cotton  v. 
Brock,  14  8.  C,  104. 

What  orders  are  not  :— 

An  order,  though  it  affect  substantial  right,  unless  it  prevent  judgment.— 
Allen  V.  Partlow,  3  8.  C,  417 ;  Oarlington  v.  Copeland,  26  8.  C,  41. 

An  order  sustaining  demurrer  to  complaint,  with  leave  to  amend  on  pay- 
ment of  costs.- Ourefon  v.  Hutchinson,  3  8.  C,  606. 

Orders  on  motion  to  open  default  judgment.— Butte  v.  Campbell,  16  8.  C, 
614  ;  TrueU  v.  Rains,  17  8.  C,  458. 

An  order  granting  or  refuidng  new  trial  for  error  of  fact.— i^Toyd  v.  Abney, 
1  8.  C,  114  ;  Elmore  v.  Scurry,  1  8.  C,  189  ;  Abrahams  v.  Kelly,  2  8.  C,  236 ; 
Byrd  v.  Small,  2  8.  C,  388  ;  Massey  v.  Adams,  3  8.  C,  266  ;  Winsmith  v. 
Walker,  5  8.  C,  473 ;  Gibbes  v.  EUioU,  8  8.  C,  50  ;  Brickman  v.  R.  R.,  8  8.  C, 
173  ;  Clark  v.  Harper,  8  8.  C,  256 ;  Bardin  v.  Drafts,  10  8.  C,  493 ;  Lanier  v. 
OHjgHn,  11  8.  C,  584  ;  Steele  v.  R.  R.,  11  8.  C,  589  ;  Warren  v.  Lagrone,  12  8. 
C,  46  ;  Bank  v.  Gary,  14  8.  C,  572  ;  State  v.  Clark,  15  8.  C,  407 ;  Dancddson 
V.  Ward,  20  8.  C,  685  ;  Blakely  v.  Frazier,  20  8.  C,  144  ;  Altee  v.  S.  C.  Co.,  21 
8.  C,  559  ;  Epstin  v.  Brown,  21  8.  C,  599 ;  Walker  v.  R.  R.,  25  8.  C,  141 ;  StaU 
V.  Nance,  25  8.  C,  168  ;  Wolfe  v.  R.  R.,  25  8.  C,  379  ;  Agneio  v.  Adams,  26  8. 
C,  101 ;  Glover  v.  BurbHdge,  27  8.  C,  305  ;  Dial  v.  Agnew,  28  8.  C,  464 ;  Riggs 
V.  Wilson,  30  8.  C,  172 ;  McCord  v.  Blackwell,  31  8.  C,  126 ;  Broum  v.  Thomp- 
Sim,  81  8.  C,  436  ;  CantweU  v.  Fowler,  32  8.  C,  589 ;  Johnston  v.  Holmes,  32  8. 
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C.y  434  ;  StaU  v.  White,  33  S.  C,  59 ;  Lhirant  v.  Durante  86  S.  C,  49 ;  Frick  v. 
lFt/«m,  36  S.  C,  65 ;  Pelzer  v.  Sun,  36  S.  C,  213 ;  State  v.  Haines,  86  S.  C,  505; 
W^fber  V.  Ahrens,  36  S.  C,  585. 

Order  granting  or  refusing  oontinnanoe.— iStote  ▼.  AtkinaoUy  32  S.  C,  100  ; 
State  y.  Wyse,  32  S.  C,  682. 

Generally  as  to  this  Section  :— 

The  Supreme  Cburt  has  appellate  jurisdiction  in  cases  of  chancery  alone  ;  it 
can  correct  errors  of  law  only  in  cases  at  law,  and  cannot  review  the  facts.— 
Cons.,  Art.  4,  Sec.  4 ;  SuUivan  v.  Thtmiaa,  8  S.  C,  681 ;  Whaley  v.  Bank,  5  S. 
C,  201 ;  Gibhea  v.  EUiott,  8  S.  C,  60  ;  State  v.  Cardozo,  11  S.  C,  222  ;  Joplinv. 
Carrier,  11  S.  C,  829 ;  Brice  v.  Hamilton,  12  S.  C,  34  ;  Maxwell  v.  Thompson, 
15  S.  C,  612 ;  Kappan  v.  Ryan,  16  S.  C,  358 ;  Cotuan  v.  Neel,  17  S.  C,  589 ; 
Crawford  v.  Crawford,  17  S.  C,  523  ;  Bowen  v.  i?.  i?.,  17  8.  C,  579 ;  Chapman 
V.  Lipscomb,  18  S.  C,  231 ;  Ross  v.  Lindler,  18  S.  C,  605 ;  CatUfield  v.  Charles- 
ton, 19  S.  C,  601 ;  Ex  PaHe  Reed,  19  S.  C,  604 ;  Blakely  v.  Frazier,  20  S.  C, 
148 ;  Donaldson  v.  TFard,  20  S.  C,  585 ;  Oaffney  v.  Peeler,  21  S.  C,  66 ;  Adickes 
V.  Bratton,  21  S.  C,  257 ;  Copeland  v.  Founflr,  21  S.  C,  287 ;  Whitesides  v.  Bar- 
ker, 22  8.  C,  50  ;  Davis  v.  Schmidt,  22  S.  C,  188  ;  McMahan  v.  Dawkins,  22  S. 
C,  322  ;  5«a<e  v.  Columbia,  17  8.  C,  88 ;  Nichols  v.  i?.  i?.,  28  8.  C,  604;  CaZt?er« 
V.  Nickles,  26  a  C,  804  ;  Homsby  v.  R.  R.,  26  8.  C,  187 ;  StcUe  v.  Prater,  26  S. 
C,  190  ;  Duren  v.  iTee,  26  8.  C,  219  ;  Moultrie  v.  i>t£con,  26  8.  C,  296  ;  Calvert 
V.  Nickles,  26  8.  C,  804 ;  Hubbard  v.  Camperdowm  Jfi//s,  26  8.  C,  581 ;  Gtover 
V.  Burbidge,  27  8.  C,  305  ;  State  v.  G/orer,  27  8.  C,  602 ;  Dial  v.  Agnew,  28  8. 
C,  454  ;  Johnston  v.  Holmes,  32  8.  C,  434  ;  Iftller  v.  R.  R.,  38  S.  C,  359  ;  Dob- 
son  V.  Cothran,  34  8.  C,  518  ;  Draffin  v.  i?.  «.,  34  8.  C,  464  ;  iStote  v.  Robifison, 
85  8.  C,  340  ;  Redfeam  v.  Douglass,  35  8.  C,  569  ;  Thomson  v.  Dillinger,  35 
8.  C,  608  ;  Durant  v.  XhtrarU,  36  8.  C,  49. 

Appeals  allowed  nnder  subdivisions  1  and  2  are  those  arising  in  the  course  of 
actions,  and  are  intended  to  affect  the  final  judgment.  Subdivision  3  pro- 
vides appeals  in  matters  of  an  independent  nature  or  collateral  to  an  action 
arising  upon  a  special  proceeding,  or  in  matters  arising  upon  a  summary  pro- 
ceeding in  an  action  after  judgment,  and  such  proceedings  are  not  intended  to 
disturb  or  to  affect  the  judgment,  but  to  give  it  efficiency.  The  summary 
applications  under  subdivision  8  are  proceedings  based  upon  the  judgment  and 
awmming  its  correctness,  and  if  the  object  is  to  affect  a  judgment  by  setting  it 
aside,  reversing  or  modifying  it,  the  appeal  must  be  authorized  by  subdivision 
1  or  2.— Owreton  v.  Hutchinson,  8  8.  C,  606  ;  Oibbes  v.  EUiott,  8  8.  C,  62. 

3.  A  final  order  affecting  a  substantial  right  made  in  a  special 
proceeding,  or  upon  a  summary  application  in  an  action  after 
judgment,  and  upon  such  appeal  to  review  any  intermediate 
order  involving  the  merits,  and  necessarily  affecting  the  order 
appealed  from. 

An  order  setting  aside  assignment  of  homestead,  made  upon  a  summary 
application  after  judgment,  affects  a  substantial  right,  and  is  appealable.— 
Weatherby  v.  Jackson,  3  8.  C,  228. 

8u(^  final  order  on  rule  against  Sheriff  is  appealable.— £Jmory  v.  Davis,  4  8. 
C,  23.  So  is  judgment  in  special  proceeding  under  Agricultural  Lien  Act.— 
J<AnsUme  v.  Manigault,  13  8.  C,  403.  And  order  refusing  appeal  costs  in 
special  proceeding.— <Sea«e  v.  Dobson,  86  8.  C,  554.  But  an  order  dissolving 
attachment  is  not.— Allen  v.  Partlow,  8  8.  C,  417. 

An  order  refusing  a  writ  of  mandamus  \b.—Ex  Parte  Mackey,  15  8.  C,  328. 

Order  refusing  to  vacate  order  of  arrest,  under  final  process,  is  such  final 
order  and  api>ealable ;  not  reviewable  under,  as  an  intermediate  order,  on  ap- 
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^^^^V"^    peal  from  decree  refosing  to  allow  prisoner  benefit  of  Insolvent  Debtors  Act.— 
Hurst  V.  Samuels,  29  S.  C,  476. 

Order  in  quo  warranto  continuing  a  preliminary  injunction  does  not  involve 
the  merits  and  is  not  appealable.— TAe  State  v.  West^wrelandy  39  S.  C,  1. 

Order  in  certiorari  permanently  staying  proceedings  below  is  such  final 
order.— Co/eman  v.  Keels,  30  S.  C,  614. 

Power  of  Court.      Sec.  12,  The  Supreme  Court  may  reverse,  affirm  or  modify 
1870,  XIV.,  812.  ^j^g  judgment,  decree  or  order  appealed  from,  in  whole  or  in  part, 
and  as  to  any  or  all  of  the  parties ;  and  its  judgment  shall  be 
remitted  to  the  Court  below,  to  be  enforced  according  to  law. 

Therefore,  it  has  no  power  to  grant  leave  to  defendant  to  answer  over.— 
Johnson  v.  Dawkins,  20  S.  C,  .588.  It  cannot  originally  determine  the  right  to 
counsel  fees.— Otis  v.  Brotim,  20  S.  C,  580.  It  can  make  no  original  decision 
upon  a  point  not  ruled  below.— i?at7roat?  Com.  v.  Railroad  Co.,  22  S.  C,  231  ; 
Dulaney  v.  Elford,  22  S.  C,  813. 

In  a  case  at  law  it  cannot  modify  the  judgment  below  ;  can  only  reverse  or 
affirm.- Host/ord  v.  Wynn,  22  S.  C,  313. 

Filing  of  petition  for  rehearing  does  not  stay  remittitur  ;  there  must  be  an 
order  of  one  of  the  Justices.— £ir  Parte  Dunovant,  16  S.  C,  800.  Stay  of  remit- 
titur refused.— State  v.  Jacobs,  28  S.  C,  609.  Stay  of  remittitur  rescinded.— 
Ex  Parte  Smith,  35  S.  C,  606.  Motion  to  recall  remittitur  refused.— iSWate  v. 
Merriman,  35  S.  C,  607. 

A  remittitur  which  states  that  judgment  below  is  affirmed  is  sufficient 
transcript  of  the  judgment  &boye.—Ex  Parte  Dial,  14  8.  C,  586. 

Supreme  Court  loses  jurisdiction  when  remittitur  is  issued,  and  not  when 
filed  below. —Ex  Parte  Dunovant,  16  S.  C,  300  ;  Brooks  v.  Brooks,  16  S.  C,  621. 
And  cannot  entertain  a  motion  for  rehearing  after  it  is  issued.- S^Wftjan  v. 
Speights,  14  S.  C,  360  ;  JBr  Parte  Dial,  14  S.  C,  585. 

The  judgment  when  remitted  cannot  be  altered  or  modified  by  the  Circuit 
Court,  but  must  be  enforced.— Pringrte  v.  Sizer,  3  S.  C,  387  ;  £!r  Parte  Duno- 
vant, 16  S.  C,  300  ;  £iB  PaHe  Knox,  17  S.  C,  217. 

If  judgment  be  affirmed,  it  needs  no  further  action  by  the  Circuit  Court.— 
Adger  v.  Pringle,  18  S.  C,  36.  And  action  of  Circuit  Court  is  not  affected  by 
pending  motion  to  recall  remittitur.- /&. 

A  remittitur  which  orders  a  new  trial  in  effect  sets  aside  the  verdict  and 
judgment  appealed  from.— State  v.  Stephens,  13  S.  C,  287. 

Terms;  pre-      Sec.  13.  The  Supreme  Court  shall  hold,  annually,  at  the  seat 
forenceof 
causes  of  government,  two  sessions,  the  one  commencing  on  the  fourth 

^ib.,§i8;xV.,  Tuesday  of  November  and  the  other  the  third  Tuesday  of  April ; 
and  each  of  said  terms  shall  be  continued  for  so  long  a  period  as 
the  public  interest  may  require.  Additional  terms  may  be  ap- 
pointed and  held  at  such  times  and  places  as  the  Court  may 
direct,  when  the  public  interests  require  it.  The  Court  may, 
by  general  rules,  provide  what  causes  shall  have  a  preference  on 
the  calendar.  On  a  second  and  each  subsequent  appeal  to  the 
Supreme  Court,  or  when  an  appeal  has  once  been  dismissed  for 
defect  or  irregularity,  the  cause  shall  be  placed  upon  the  calen- 
dar, as  of  the  time  of  filing  the  first  appeal,  and  may  be  noticed 
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and  put  on  the  calendar  for  any  succeeding  term ;  and  when-  '— '^r^^ 
ever,  in  any  action  or  proceeding  in  which  the  State,  or  any 
State  officer,  or  any  Board  of  State  officers,  is  or  are  sole  plaintiff 
or  defendant,  an  appeal  has  been,  or  shall  be,  brought  up  from 
any  judgment  or  order  for  or  against  him  or  them,  in  any  Court, 
such  appeal  shall  have  preference  in  the  Supreme  Court,  and 
may  be  moved  by  either  party  out  of  the  order  on  the  calendar. 
Case  advanced  where  State  officer  is  a  party.— Ex  Parte  Ektson^  35  S.  C,  602. 

Sec.  14,  The  concurrence  of  two  Judges  is  necessary  to  pro-    Judgment; 
nounce  a  judgment.     If  two  do  not  concur,  the  case  must  be  ions, 
reheard.     But  no  more  than  two  rehearings  shall  be  had  ;  and  i8'^»3uv.,8i4. 
if  on  tlie  second  rehearing  two  Judges  do  not  concur,  the  judg- 
ment shall  be  affirmed.     When  two  of  the  Judges  do  not  concur, 
and  a  rehearing  of  the  case  is  ordered,  the  two  Judges  shall  file 
the  opinions  read  by  tliem  with  the  Reporter  of  the  Court ;  but 
such  opinions  shall  not  be  published.     No  person  other  than  the 
Judges  of  the  Court,  the  Reporter  of  the  Court,  or  the  counsel 
or  attorney  of  either  of  the  parties  to  the  action,  shall  have 
access  to  or  a  copy  of  the  said  opinions ;  but  such  counsel  or 
attorney  may  have  access  to  and  a  copy  thereof. 

Any  two  of  three  Justices  of  the  Supreme  Court  constitute  a  valid  Court.— 
Gons.,  Art.  IV.,  Sec.  2  ;  Sullivan  v.  Speights,  14  8.  C,  858  ;  Williams  v.  Benet, 
35  S.  C,  150 ;  AiUtman  v.  Utsey,  36  S.  C,  596  ;  State  v.  LeveUe,  86  S,  C,  600. 

Sec.  15.  If  at  a  term  of  the  Supreme  Court  proper  and  con-  shenibto  pro- 
venient  room,  both  for  the  consultation  of  the  Judges  and  the  ^^j^l^i^^^^ 
holding  of  the  Court,  with  furniture,  attendants,  fuel,  lights 
and  stationery,  suitable  and  sufficient  for  the  transaction  of  its 
business,  be  not  provided  for  in  the  place  where  by  law  the  Court 
may  be  held,  the  Court  may  order  the  Sheriff  of  the  County  to 
make  such  provision,  and  the  expenses  incurred  by  him  in  carry- 
ing the  order  into  effect  shall  be  paid  from  the  State  Treasury. 

Sec.  16.  The  Supreme  Court  may  be  held  in  other  buildings   courts;  where 
than  those  designated  by  law  as  places  for  holding  Courts,  and  ^^^^^^^^*^" 
at  a  different  place,  in  the  same  city  or  town,  from  that  at  which    ^^m  8i6. 
it  is  appointed  to  be  held.     Any  one  or  more  of  the  Judges  may 
adjourn  the  Court  with  the  like  effect  as  if  all  were  present, 
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TITLE  III. 

CIRCUIT  COURTS. 


SEC. 

17.  Division  of  the  State  Into  Circuits. 

18.  Time  of  holding  Ctourts  In  First  Circuit. 

19.  Time  of  holding  Courts  In  Second  Cir- 
cuit 

20.  Time  of  holding  Courts  In  Third  Cir- 
cuit. 

21.  Time  of  holding  Courts  in  Fourth  Cir- 
cuit. 

22.  Time  of  holding  Courts  in  Fifth  Cir- 
cuit. 

23.  Time  of  holding  Courts  in  Sixth  Cir- 
cuit 

21.  Time  of  holding  Courts  in  Seventh  Cir- 
cuit 

25.  Time  of  holding  Courts  in  ElgbUi  Cir- 
cuit. 


Sec. 

26.  After  General  Sessions  Court,  Judge 
may  open  Court  of  Common  Pleas. 

27.  Judges*  power  to  adjourn  Courts  of 
Common  Pleas. 

27a.  Power  to  open  Common  Pleiis  before 
completion  of  criminal  business. 

28.  Special  Sessions  of  Circuit  Courts. 

20.  Petit  jurors  In  Common   Pleas  and 
General  Sessions. 

30.  Adjournment  of  Circuit  Court. 

31.  Qualification  of  Judges. 

82.  Circuit  Courts  made  Courts  of  record. 
38.  Clerk  and   Deputy  Clerk  of  Circuit 
Courts. 


Section  17. 

follows : 

1.  The  Counties  of  Charleston, 


The  State  is  divided   into  eight  Circuits,  as 
Berkeley,  and   Orangeburg, 


XX.,  5liH;  1*^71, 

xiY.,  000,  mi. 


Division  of  the 
State  into  Cir- 
cults. 

ima,  XIV.,  bi7; 

im  xtv.  m;  shall  constitute  the  First  Circuit. 

1M72»    XV,,    J4o; 

xvu^artk^j^j.,     2.  The  Counties  of  Aiken,  Barnwell,  Beaufort,  Colleton,  and 
mK  s  --i{  i^si;  Hampton,  shall  constitute  the  Second  Circuit. 

3.  The  Counties  of  Sumter,  Clarendon,  Williamsburg,  George- 
town, and  Florence,  shall  constitute  the  Third  Circuit. 

4.  The  Counties  of  Chesterfield,  Marlboro,  Darlington,  Marion, 
and  Horry,  shall  constitute  the  Fourth  Circuit. 

5.  The  Counties  of  Kershaw,  Richland,  Edgefield,  and  Lex- 
ington, shall  constitute  the  Fifth  Circuit. 

6.  The  Counties  of  Chester,  Lancaster,  York,  and  Fairfield, 
shall  constitute  the  Sixth  Circuit. 

7.  The  Counties  of  Newberry,   Laurens,    Spartanburg,  and 
Union,  shall  constitute  the  Seventh  Circuit. 

8.  The  Counties  of  Abbeville,  Anderson,   Oconee,   Pickens, 
and  Greenville,  shall  constitute  the  Eighth  Circuit. 

Sec.  18.  The  Circuit  Courts  in  the  First  Circuit  shall  be  held 

Inff  Courts  in        ^  ■,■, 

Firet  Circuity     as  foUows  : 

1887,  XIX.,  987.  J  ^hc  Court  of  General  Sessions  at  Charleston,  for  the  County 
of  Charleston,  on  the  fourth  Monday  in  February,  the  third 
Monday  in  June  and  the  second  Monday  in  November  ;  and  the 
Court  of  Common  Pleas  at  the  same  place  on  the  first  Monday 
in  March,  the  fourth  Monday  in  June  and  the  third  Monday  in 
November. 

IL  The  Court  of  General  Sessions  for  the  County  of  Berkeley 
shall  be  held  at  Mount  Pleasant  on  the  first  Mondays  in  February 


Time  of  hold- 


1886,  XIX.,  478. 
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and  June  and  the  second  Monday  in  October ;  and  the  Court  of    ^'-"v^^ 
Common  Pleas  at  the  same  place  on  the  Wednesdays  succeeding 
the  first  Mondays  in  February  and  June  and  the  Wednesday  suc- 
ceeding the  second  Monday  in  October. 

III.  The  Court  of  General  Sessions  for  the  County  of  Orange-  jssc,  xix.,  478. 
burg  shall  be  held  at  Orangeburg  on  the  second  Monday  in 
January  and  the  first  Monday  in  May  and  the  third  Monday  in 
September ;  and  the  Court  of  Common  Pleas  at  the  same  place 
on  the  Wednesdays  succeeding  the  second  Monday  in  January, 
the  first  Monday  in  May  and  the  third  Monday  in  September. 

Sec,  19.  The  Circuit  Courts  of  the  Second  Circuit  shall  be,  Timeof  noid- 

»^^w«  Av.  jjjg^  Courts  In 

held  as  follows  :  second  circuit. 

1.  The  Fall  Terms  : 

The  Court  of  General  Sessions  at  Beaufort,  for  the  County  of    Fail  Term. 
Beaufort,  on  the  second  Monday  in  September  ;  and  the  Court  g^^  xviu., 
of  Common  Pleas  at  the  same  place  on  the  Wednesday  following 
said  Monday. 

The  Court  of  General  Sessions  at  Aiken,  for  the  County  of 
Aiken,  on  the  fourth  Monday  in  September ;  and  the  Court  of 
Common  Pleas  at  the  same  place  on  the  Wednesday  following 
the  said  fourth  Monday. 

The  Court  of  General  Sessions  at  Hampton,  for  the  County  of 
Hampton,  on  the  second  Monday  in  October ;  and  the  Court  of 
Common  Pleas  at  the  same  place  on  the  Wednesday  following 
the  said  second  Monday. 

The  Court  of  General  Sessions  at  Walterboro,  for  the  County 
of  Colleton,  on  the  fourth  Monday  in  October  ;  and  the  Court  of 
Common  Pleas  at  the  same  place  on  the  Wednesday  following 
said  fourth  Monday. 

The  Court  of  General  Sessions  at  Barnwell,  for  the  County  of 
Barnwell,  on  the  second  Monday  in  November ;  and  the  Court  of 
Common  Pleas  at  the  same  place  on  the  Wednesday  following 
said  second  Monday. 

2.  The  Winter  Terms  :  winter  Term. 
The  Court  of  General  Sessions  at  Beaufort,  for  the  County  of 

Beaufort,  on  the  first  Monday  in  February  ;  and  the  Court  of 
Common  Pleas  at  the  same  place  on  the  Wednesday  following 
said  first  Monday. 

The  Court  of  General  Sessions  at  Walterboro,  for  the  County 
of  Colleton,  on  the  third  Monday  of  February  ;  and  the  Court  of 
Common  Pleas  at  the  same  place  on  the  Wednesday  following 
said  third  Monday. 
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^"^"v^^  The  Court  of  General  Sessions  at  Hampton,  for  the  County  of 
Hampton,  on  the  first  Monday  in  March  ;  and  the  Court  of  Com- 
mon Pleas  at  the  same  place  on  the  Wednesday  following  said 
first  Monday. 

The  Court  of  General  Sessions  at  Barnwell,  for  the  County  of 
Barnwell,  on  the  third  Monday  in  March ;  and  the  Court  of 
Common  Pleas  at  the  same  place  on  the  Wednesday  following 
said  third  Monday. 
Summer  Term.  The  Court  of  General  Sessions  at  Aiken,  for  the  County  of 
1885,  XIX.,  11.  Aiken,  on  the  second  Monday  in  April ;  and  the  Court  of  Com- 
mon Pleas  at  the  same  place  on  the  Wednesday  following  said 
second  Monday. 

3.  The  Summer  Terms  : 

The  Court  of  General  Sessions  at  Beaufort,  for  the  County  of 
Beaufort,  on  the  fourth  Monday  in  May. 

The  Court  of  General  Sessions  at  Walterboro,  for  the  County 
of  Colleton,  on  the  first  Monday  in  June. 

The  Court  of  General  Sessions  at  Hampton,  for  the  County  of 
Hampton,  on  the  second  Monday  in  June. 
Special  provi-     The  Court  of  General  Sessions  at  Aiken,  for  the  County  of 
and  Barnweu  Aiken,  on  the  third  Monday  in  June. 

"see  8w.l4oT  The  Court  of  General  Sessions  at  Barnwell,  for  the  County  of 
of  Vol.  1.  Barnwell,  on  the  second  Monday  in  July.* 

4.  Should  the  business  of  the  Courts  of  Aiken  County  at  the 
April  Term,  and  that  of  the  Courts  of  Barnwell  County  at  the 
November  Term,  be  not  completed  at  the  expiration  of  two  weeks, 
the  presiding  Judge  shall  continue  the  same  in  session  a  sufficient 
time  to  dispose  of  said  business,  and  the  jurors  there  in  attendance 
shall  be  retained  as  long  as  their  services  may  be  necessary  :  Pro- 
vided, The  continuance  of  said  Courts  shall  not  conflict  with  the 
duties  of  Judges  in  holding  Courts  in  other  Circuits,  or  with  the 

J*™co**'rte°?"  pr^^visi^^s  of  Section  26  of  this  Chapter.     The  third  week  of  said 
Third  Circuit.     Winter  Term  for  Barnwell  County  shall  be  devoted  exclusively 

1889  XX     356  *  *>  */ 

i8^K)/xx.7  Tool  to  the  trial  and  hearing  of  equity  causes  and  the  disposition  of 
8di,  XX.,  1112.  ^^jjgj.  matters  not  requiring  the  presence  of  a  jury. 

Sec.  20.  The  Circuit  Courts  of  the  Third  Circuit  shall  be 
held  as  follows : 

1.  The  Court  of  General  Sessions  at  Florence,  for  the  County 
of  Florence,  on  the  last  Monday  in  January,  the  fourth  Monday 
in  May  and  the  third  Monday  in  September ;  and  the  Court  of 
Common  Pleas  at  the  same  place  on  the  Wednesdays  following 
the  last  Monday  in  January,  the  fourth  Monday  in  May  fwjd  the 
third  Monday  in  September. 
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2.  The  Court  of  General  Sessions  at  Georgetown,  for  the    ^'■^v^-^ 
County  of  Georgetown,  on  the  second  Monday  in  February,  the 

second  Monday  in  May  and  the  seventh  Monday  after  the  third 
Monday  in  September  ;  and  the  Court  of  Common  Pleas  at  the 
same  place  on  the  Wednesdays  first  succeeding  the  Mondays 
herein  fixed  for  the  holding  of  the  Court  of  General  Sessions  at 
said  place,  except  the  May  Term  thereof. 

3.  The  Court  of  General  Sessions  at  Kingstree,  for  the  County 
of  Williamsburg,  on  the  third  Monday  in  February,  the  third 
Monday  in  May  and  the  fifth  Monday  after  the  third  Monday  in 
September  ;  and  the  Court  of  Common  Pleas  at  the  same  place 
on  the  Wednesdays  first  succeeding  the  Mondays  herein  fixed  for 
holding  the  Court  of  General  Sessions  at  said  place,  except  the 
May  Term  thereof. 

4.  The  Court  of  General  Sessions  at  Manning,  for  the  County 
of  Clarendon,  on  the  fourth  Monday  in  February,  the  firat  Mon- 
day after  the  fourth  Monday  in  May  and  the  fourth  Monday 
after  the  third  Monday  in  September ;  and  the  Court  of  Com- 
mon Pleas  at  the  same  place  on  the  Wednesdays  first  succeeding 
the  Mondays  herein  fixed  for  holding  the  Court  of  General  Ses- 
sions at  said  place,  except  the  May  Term  thereof. 

5.  The  Court  of  General  Sessions  at  Sumter,  for  the  County  of 
Sumter,  on  the  first  Monday  after  the  fourth  Monday  in  Febru- 
ary, the  second  Monday  after  the  fourth  Monday  in  May  and  the 
second  Monday  after  the  third  Monday  in  September  ;  and  the 
Court  of  Common  Pleas  at  the  same  place  on  the  Thursdays  first 
succeeding  the  Mondays  herein  fixed  for  holding  the  Court  of 
General  Sessions  at  said  place,  except  the  May  Term  thereof : 
Provided,  That  no  peremptory  call  of  Calendar  No.  1  shall  be 
made  in  said  County  of  Sumter  before  the  second  Monday  after 
the  fourth  Monday  in  February  and  the  third  Monday  after  the 
third  Monday  in  September. 

Nothing  contained  in  this  Section  shall  be  construed  to  pre- 
vent the  presiding  Judge  from  hearing  and  determining  in  any 
of  the  Counties  of  the  Third  Circuit,  at  the  Summer  Term  of 
the  Court,  all  cases  which  do  not  require  the  intervention  of  a 

Sec.  21.  The  Circuit  Courts  of  the  Fourth  Circuit  shall  be    Timeofhow- 

,    ,j         *  „  Ing  Courts  In 

held  as  follows  :  Fourth  circuit. 

1.  The  Court  of  General  Sessions  for  the  County  of  Chester-  aoJ^ssr^xix!' 
field,  at  Chesterfield  Court  House,  on  the  Tuesdays  next  follow-  ^• 
ing  the  first  Monday  of  February,  the  fourth  Monday  of  May 
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^'■^v^-^  and  the  first  Monday  of  September ;  and  the  Court  of  Common 
Pleas  at  the  same  place  on  the  Wednesdays  next  following  the 
first  Monday  of  February  and  the  first  Monday  of  September. 

2.  The  Court  of  General  Sessions  for  the  County  of  Marlboro, 
at  Bennettsville,  on  the  third  Monday  of  February,  the  Monday 
after  the  fourth  Monday  of  May  and  the  third  Monday  of  Sep- 
tember ;  and  the  Court  of  Common  Pleas  at  the  same  place  on 
the  Wednesdays  following  the  third  Mondays  of  February  and 
September. 

3.  The  Court  of  General  Sessions  for  the  County  of  Darling- 
ton, at  Darlington  Court  House,  on  the  first  Monday  after  the 
fourth  Monday  of  February,  the  second  Monday  after  the  fourth 
Monday  of  May  and  the  fourth  Monday  after  the  fourth  Monday 
of  September  ;  and  the  Court  of  Common  Pleas  at  the  same  place 
on  the  Wednesdays  following  the  first  Monday,  after  the  fourth 
Monday  of  February  and  the  fourth  Monday  after  the  fourth 
Monday  of  September. 

1889,  xx.,'868.  4.  The  Court  of  General  Sessions  for  the  County  of  Marion, 
at  Marion  Court  House,  on  the  Monday  following  the  fourth 
Monday  after  the  fourth  Monday  of  February,  the  third  Monday 
after  the  fourth  Monday  of  May  and  the  first  Monday  after  the 
fourth  Monday  of  September ;  and  the  Court  of  Common  Pleas 
at  the  same  place  on  the  Wednesdays  following  the  Monday 
succeeding  the  fourth  Monday  after  the  fourth  Monday  of  Feb- 
ruary and  the  first  Monday  after  the  fourth  Monday  of  September. 

"*      Tb,  5.  The  Court  of  General  Sessions  for  the  County  of  Horry,  at 

Conwayboro,  on  the  fourth  Monday  after  the  fourth  Monday  of 
February,  the  fourth  Monday  after  the  fourth  Monday  of  May, 
to  continue  for  three  hours,  if  so  long  be  necessary,  and  the  third 
Monday  after  the  fourth  Monday  of  September ;  and  the  Court 
of  Common  Pleas  at  the  same  place  on  the  Wednesdays  following 
the  fourth  Monday  after  the  fourth  Monday  of  February  and  the 
'third  Monday  after  the  fourth  Monday  of  September. 

1888  xvn.  844  ^^^  busiucss  of  the  Court  of  General  Sessions  shall  have  pre- 
cedence in  the  respective  Counties  of  this  Circuit,  and  this  Sec- 
tion shall  not  be  so  construed  as  to  terminate  the  Court  of  General 
Sessions  before  the  business  thereof  is  disposed  of  ;  nor  shall  it 
be  so  construed  as  to  prevent  the  opening  of  the  Court  of  Com- 
mon Pleas  for  the  purpose  of  hearing  causes  by  consent  of  parties 
before  the  times  herein  fixed  for  the  opening  of  the  Court  of 
Common  Pleas.  And  the  presiding  Judge  of  any  of  said  Courts 
is  hereby  authorized  to  open  the  Court  of  Common  Pleas,  and  to 
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try,  by  consent  of  parties,  at  any  time  between  the  days  on  which  ^"-""v^^ 
said  Circuit  Courts  open  and  close,  any  civil  action,  in  the  same 
manner,  and  with  the  same  effect,  as  if  said  action  should  be 
tried  at  a  regular  term  of  the  Court  of  Common  Pleas :  Pro- 
folded.  That  nothing  in  this  Section  contained  shall  be  construed 
to  extend  the  June  Term  of  the  Court  of  General  Sessions  for 
the  County  of  Horry. 

Sec.  22.  The  Circuit  Courts  of  the  Fifth  Circuit  shall  be  held    Time  of  boid- 

as  follows  :  .  Fifth  jClrciUt. 

1.  The  Court  of  General  Sessions  at  Camden,  for  the  County  ^«^'Xvi.,299. 
of  Kershaw,  on  the  first  Mondays  in  February,  June  and  Septem- 
ber ;  and  the  Court  of  Common  Pleas  at  the  same  place  on  the 
Thursdays  following  the  first  Mondays  in  February  and  Septem- 
ber. 

2.  The   Court   of   General   Sessions  at    Lexington,  for  the  •  xvi.,  5717722. 
County  of  Lexington,  on  the  third  Monday  in  February,  the 

second  Monday  in  June  and  the  third  Monday  in  September ; 
and  the  Court  of  Common  Pleas  at  the  same  place  on  the  Wed- 
nesdays following  the  third  Monday  in  February  and  the  third 
Monday  in  September. 

3.  The  Court  of  General  Sessions  at  Edgefield,  for  the  County  ~lm,  'xvnL, 
of  Edgefield,  on  the  first  Monday  in  March,  the  first  Monday  in  **^ 
August  and  the  second  Monday  in  November ;  and  the  Court  of 
Common  Pleas  at  the  same  place  on  the  second  Monday  in  March 

and  the  third  Monday  in  November. 

4.  The  Court  of  General  Sessions  at  Columbia,  for  the  County 
of  Richland,  on  the  fourth  Monday  in  March,  the  fourth  Monday 
in  June  and  the  first  Monday  in  October ;  and  the  Court  of  Com- 
mon Pleas  at  the  same  place  on  the  Monday  after  the  fourth 
Monday  in  March,  the  Monday  after  the  fourth  Monday  in  June 
and  the  second  Monday  in  October. 

Sec.  23.  The  Circuit  Courts  of   the  Sixth  Circuit  shall   be,  Timeof  bow- 

010%/.  ««^.  I  ng  Courts  In 

held  as  follows  :  sixth  circuit. 

1.  The  Court  of  General  Sessions  at  Winnsboro,  for  the  County  ^^'  ^'^^  ^• 
of  Fairfield,  on  the  third  Monday  in  February,  the  second  Mon- 
day in  June  and  the  third  Monday  in  September  ;  and  the  Court 

of  Common  Pleas  at  the  same  place  on  the  Wednesdays  following 
the  third  Mondays  in  February  and  September. 

2.  The  Court  of  General  Sessions  at  Lancaster,  for  the  County 
of  Ijancaster,  on  the  first  Monday  in  March,  the  third  Monday 
in  June  and  the  first  Monday  after  the  fourth  Monday  in  Sep- 
tember ;  and  the  Court  of  Common  Pleas  at  the  same  place  on 
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the  Wednesday  following  the  first  Monday  in  March  and  the 
Wednesday  following  the  first  Monday  after  the  fourth  Monday 
in  September. 

3.  The  Court  of  General  Sessions  at  Chester,  for  the  County 
of  Chester,  on  the  third  Monday  in  March,  the  fourth  Monday 
in  June  and  the  third  Monday  in  October ;  and  the  Court  of 
Common  Pleas  at  the  same  place  on  the  Wednesdays  following 
the  third  Monday  in  March  and  the  third  Monday  in  October. 

4.  The  Court  of  General  Sessions  at  YorkYille,  for  the  County 
of  York,  on  the  first  Monday  after  the  fourth  Monday  in  March, 
the  first  Monday  after  the  fourth  Monday  in  June  and  the  first 
Monday  after  the  fourth  Monday  in  October  ;  and  the  Court  of 
Common  Pleas  at  the  same  place  on  the  Wednesdays  following 
the  first  Monday  after  the  fourth  Monday  in  March  and  the  first 
Monday  after  the  fourth  Monday  in  October. 

Time  of  hold-     Sec.  24,  The  Circuit  Courts  of  the  Seventh  Circuit  shall  be 

y.?n^^a| held  as  follows: 

1889,  XX.,  869.  i^  fhc  Court  of  General  Sessions  at  Newberry,  for  the  County 
of  Newberry,  on  the  third  Monday  in  March,  the  second  Monday 
in  July  and  the  second  Monday  in  November ;  and  the  Court  of 
Common  Pleas  at  the  same  place  on  the  fourth  Monday  in  March 
and  the  third  Monday  in  November :  Provided,  however,  That 
the  provisions  of  Section  27  of  the  Code  of  Civil  Procedure  shall 
not  apply  to  the  Courts  held  in  Newberry  County. 

2.  The  Court  of  General  Sessions  at  Laurens,  for  the  County 
of  Laurens,  on  the  third  Mondays  in  February,  July  and  Sep- 
tember ;  and  the  Court  of  Common  Pleas  at  the  same  place  on 
the  Wednesday  following  the  third  Mondays  in  February  and 
September. 

3.  The  Court  of  General  Sessions  at  Union,  for  the  County  of 
Union,  on  the  first  Mondays  in  March,  July  and  October ;  and 
the  Court  of  Common  Pleas  at  the  same  place  on  the  Wednesday 
following  the  first  Mondays  in  March  and  October. 

4.  The  Court  of  General  Sessions  at  Spartanburg,  for  the  County 
of  Spartanburg,  on  the  fourth  Monday  in  January,  the  fourth 
Monday  in  July  and  the  third  Monday  in  October ;  and  the 
Court  of  Common  Pleas  at  the  same  place  on  the  Wednesdays 
following  the  fourth  Monday  in  January,  the  fourth  Monday  in 
July  and  the  third  Monday  in  October. 

inTo^i£''to     Sec.  26.  The  Circuit  Courts  of  the  Eighth  Circuit  shall  be 

^m:^%;  beld  a«  follows  : 

1891,  XX.,  1118.      1.  The  Court  of  General  Sessions  at  Abbeville,  for  the  County 
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of  Abbeville,  on  the  third  Monday  in  January,  the  first  Monday    "^"^v""^ 
in  June  and  the  second  Monday  in  October.     The  Court  of  Com- 
mon Pleas  for  said  County  at  the  same  place  on  the  Wednesdays 
next  following  the  third  Monday  in  January,  the  first  Monday  in 
June  and  the  second  Monday  in  October. 

2.  The  Court  of  General  Sessions  at  Anderson,  for  the  County 
of  Anderson,  on  the  second  Monday  in  February,  the  fourth 
Monday  in  June  and  the  fourth  Monday  in  October ;  and  the 
Court  of  Common  Pleas  for  the  said  County  at  the  same  place 
on  the  Wednesdays  next  following  the  second  Monday  in 
February,  the  fourth  Monday  in  June  and  the  fourth  Monday 
in  October. 

3.  The  Court  of  General  Sessions  at  Walhalla,  for  the  County 
of  Oconee,  on  the  fourth  Monday  in  February,  the  first  Monday 
in  July  and  the  first  Monday  in  October  ;  and  the  Court  of  Com- 
mon Pleas  for  said  County  at  the  same  place  on  the  Wednesdays 
next  following  the  fourth  Monday  in  February,  the  first  Monday 
in  July  and  the  first  Monday  in  October. 

4.  The  Court  of  General  Sessions  at  Pickens,  for  the  County 
of  Pickens,  on  the  first  Monday  in  March,  the  second  Monday 
in  July  and  the  third  Monday  in  September  ;  and  the  Court  of 
Common  Pleas  for  said  County  at  the  same  place  on  the  Wednes- 
days next  following  the  first  Monday  in  March,  the  second  Mon- 
day in  July  and  the  third  Monday  in  September. 

5.  The  Court  of  General  Sessions  at  Greenville,  for  the  County 
of  Greenville,  on  the  second  Monday  in  March,  the  third  Mon- 
day in  July  and  the  second  Monday  in  November.  The  Court 
of  Common  Pleas  for  said  County  at  the  same  place  on  the 
Wednesdays  next  following  the  second  Monday  in  March,  the 
third  Monday  in  July  and  the  second  Monday  in  November. 

6-  No  civil  business  requiring  a  jury  shall  be  heard  at  the 
Summer  Term  of  the  Court  of  Common  Pleas  for  any  County 
in  said  Circuit,  except  in  the  County  of  Greenville. 

Sec.  26.  Wherever  in  this  Title  provision  is  made  for  Courts  After  General 
of  General  Sessions  only,  the  Judge  presiding  shall,  at  the  con-  jS^Smayopen 
elusion  of  any  such  Court  of  General  Sessions,  open  the  Court  of  monPioL.^™' 
Common  Pleas  without  juries,  and  give  judgments  by  default  on  i^^'xvni  ^^ 
Calendar  3,  hear  and  determine  equity  causes,  and  transact  all 
other  business  of  a  regular  term  of  a  Court  of  Common  Pleas, 
except  trials  by  jury. 

Sec.  27.  Should  the  business  before  the  Court  of  General  toa'Sjouni^rt 
Sessions  at  any  term  not  be  completed  on  the  arrival  of  the  day  pigm,^ *" ^^^ 
fixed  by  law  for  the  holding  of  the  Court  of  Common  Pleas  for  iml^iil'm!'' 
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'"■"^v""^    said  County,  the  Judge  presiding  may,  in  his  discretion,  adjourn 

said  Court  of  Common  Pleas  until  the  business  of  the  Court  of 

General  Sessions  shall  have  been  concluded.     But  the  provisions 

of  this  Section  shall  not  apply  to  the  Courts  held  in  the  County 

of  Newberry. 

It  is  necessary  to  such  adjournment  that  the  Court  of  Common  Pleas  should 
be  first  opened  on  the  day  fixed  for  its  holding.— McKellar  v.  Parker^  29  S.  C, 
287.  Bat  where  the  officers  and  machinery  are  present  in  court  house  on  the 
fixed  day,  that  Court  is  then  opened  by  operation  of  law,  without  any  form- 
ality.—flardin  V.  Trimmier,  30  S.  C,  391  ;  MiUer  v.  George,  80  S.  C,  526. 

Power  to  open      Scc.  27a.  Should  the  business  before  the  Court  of  Sessions 

beSre^'comple!  at  any  Term  in  any  Circuit  in  this  State  be  completed  or  sus- 

buSness.  pended  before  or  after  the  day  fixed  by  law  for  the  opening  of 

^888,  xviii.,  ^i^Q  Court  of  Common  Pleas  for  any  County  in  the  State,  the 

presiding  Judge  may,  in  his  discretion,  before  the  completion  of 

the  criminal  business,  open  the  Court  of  Common  Pleas  for  the 

trial  of  all  causes  or  the  dispatch  of  all  business  that  may  be 

pending  in  said  Court  in  which  the  parties  interested  are  ready 

to  be  heard. 

Special  8  6  8-     Scc.  28.  Special  sessions  of  the  Courts  of  Common  Pleas  or 

oourt8!^_^^*^^  General  Sessions  may  be  held  whenever  so  ordered,  either  by  the 

m^'xn"'m'  Chief  Justice  or  by  the  Circuit  Judge  at  the  time  holding  the 

fi8ji8S4,xvin.,  Circuit  Court  of  the  County  for  which  the  extra  term  may  be 

ordered,  of  which  extra  term  such  notice  shall  be  given  as  the 

Chief  Justice  or  the  Circuit  Judge  so  ordering  the  same  may 

direct.     If  such  extra  term  of  either  or  both  the  Courts  aforesaid 

be  ordered  by  the  Chief  Justice,  he  may  order  any  one  of  the 

Circuit  Judges  to  hold  the  same  ;  but  if  such  extra  term  be 

ordered  by  a  Circuit  Judge,  as  hereinbefore  provided,  then  such 

extra  term  shall  be  held  only  by  the  Circuit  Judge  so  ordering 

the  same.     No  cause  shall  be  tried  at  any  extra  term  of  the  Court 

of  Common  Pleas  for  any  Circuit  unless  the  said  cause  shall  have 

been  previously  docketed  upon  some  one  of  the  calendars  of  the 

last  preceding  regular  term  of  said  Court. 

The  Clerk  of  such  Court  shall,  at  least  fifteen  days  before  the 
commencement  of  such  special  session,  cause  the  time  and  place 
for  holding  the  same  to  be  notified,  for  at  least  two  weeks  suc- 
cessively, in  one  or  more  of  the  newspapers  published  nearest  the 
place  where  the  session  is  to  be  holden.  All  processes,  writs,  and 
recognizances  of  every  kind,  whether  respecting  juries,  witnesses, 
bail,  or  otherwise,  which  relate  to  the  cases  to  be  tried  at  the 
said  special  session,  shall  be  considered  as  belonging  to  such  ses- 
sion, in  the  same  manner  as  if  they  had  been  issued  or  taken  in 
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reference  thereto.  All  business  depending  for  trial  at  any  special  ^'■^v^-^ 
session  shall  at  the  close  thereof  be  considered  as  of  course 
removed  to  the  next  stated  term  of  Court.  Said  special  session 
shall  be  held  in  pursuance  of  an  order  which  shall  be  transmitted 
to  the  Clerk  of  the  Court,  and  by  him  entered  on  the  records  of 
the  Court. 

Sec.  29.  Petit  jurors  summoned  to  attend  the  Court  of  Gen-    Petit  jurors  m 
eral  Sessions  in  any  County,  except  the  County  of  Charleston,  Sd^^enerlii 
shall  also  attend  and  serve  as  jurors  for  the  Court  of  Common  N!^d°xV~fi29 
Pleas  next  ensuing  in  and  for  said  County,  except  as  otherwise 
provided  in  Section  2401  of  the  Revised  Statutes. 

Sec.  30.  The  Judge  of  the  Circuit  Court  shall  have  power  to     Adjournment 

direct  any  Circuit  Court  in  his  Circuit  to  be  adjourned  over  to  a  **'f^^3^^^ 

future  day  designated  in  a  written  order  to  the  Clerk  of  said 

Court,  whenever  there  is  a  dangerous  and  general  disease  at  the 

place  where  said  Court  is  usually  holden. 

Such  adjournment  hating  been  ordered,  no  inqiiiry  can  be  made  as  to 
whether  conditions  ejdated.—Adickes  v.  Allison^  21  S.  C,  256.  But  when  the 
term  of  Court  fixed  by  law  has  expired,  the  Judge  has  no  power  to  continue 
its  existence  and  convene  it  at  another  time.— Ex  Parte  Lilly ^  7  S.  C,  373. 
But  Judge  may  order  adjournment  of  Court  from  day  to  day  tiU  a  fixed  day 
before  the  next  succeeding  Court,  and  try  a  cause  on  that  day.—DeLeon  y. 
Barrett,  22  S.  C,  412. 

Sec.  31.  The  Judges  elected  and  qualified  by  taking  the  oath    ouaifflcation 
prescribed  in  the  thirtieth  Section  of  the  second  Article  of  the  ^5^  l^vvn 
Constitution,  and  the  oath  with  respect  to  dueling,  which  oaths  ^^^ 
shall  be  administered  by  one  of  the  Justices  of  the  Supreme 
Court,  shall  forthwith  enter  upon  their  duties. 

Sec.  32.  The  Circuit  Courts  herein  established  shall  be  Courts    circuit  courtB 

of  record,  and  the  books  of  record  thereof  shall,  at  all  times,  be  reSoM^^ ^ 

subject  to  the  inspection  of  any  person  interested  therein.  i87o,xiv.,982. 

Sec.  33.  The  Clerk  elected  in  each  County  pursuant  to  Sec-    cierk  and 
tion  27  of  Article  IV.  of  the  Constitution  shall  be  Clerk  of  the  St^Sfte.*"' 
Courts  of  General  Sessions  and  Common  Pleas,  and  may  appoint    Jb.,fi88. 
a  deputy,  who  may  perform  the  duties  of  Clerk,  for  whose  acts 
such  Clerk  shall  be  responsible,  and  a  record  of  whose  appoint- 
ment shall  be  made  in  the  Clerk's  office,  and  such  appointment 
may  be  revoked  at  the  pleasure  of  the  Clerk  ;  and  in  case  no 
Clerk  exists,  the  Judge  shall  have  authority  to  appoint  a  person 
who  shall  perform  the  duties  of  Clerk,  and  said  Deputy  Clerk, 
or  the  one  appointed  by  the  Judge,  shall  be  required  to  give  the 
usual  bond  before  entering  on  the  duties  of  the  office. 

GeneraUy  as  to  this  Title  :— 

Proceedings  of  a  Circuit  Court,  held  by  the  Judge  of  another  Circuit,  at  a 
time  unauthorized  by  law,  are  void.— JSaj  Parte  DeHay,  3  S.  C,  504. 
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Where,  after  the  regular  session  of  a  Circuit  Court  has  commenced,  an  Act 
transfers  the  County  to  another  Circuit  and  fixes  another  day  for  holding  the 
Court,  it  has  jurisdiction  to  continue  its  session  and  to  try  caaes.SheUon  v. 
Mabin,  4  8.  C,  541. 

Circuit  Judges  are  confined,  in  the  jierformance  of  their  judicial  duties,  to 
the  Circuits  to  which  they  are  respectively  elected,  except  when  authorized 
by  statute  to  go  beyond  that  limit.— Cons.,  Art.  IV.,  Sees.  13-14 ;  Ex  Parte 
Parker,  6  S.  C  ,  472  ;  State  v.  Pdrker,  7  S.  C,  285. 


TITLE    IV. 

PROBATE  COURT. 


8rc. 
84. 
36. 
88. 
87. 
88. 
89. 
40. 

41. 


48. 


44. 
45. 


46. 
47. 


SesBloiis. 

Court  of  record.    Cleric 
Duties  of  Clerk. 
Jurtedictioii  of  Judges. 
In  relation  to  guardians. 
Administration  and  probate  of  wills. 
Settlement  of  estate  In  tbe  County 
where  will  proved ;  sale  of  real  estate. 
Wben  to  grant  dlschaige  to  adminis- 
trators, Ac 

All  proceedings  relatlye  to  estates  un- 
der goardtanstilp  had  In  the  Court  of 
Probate. 

Judges  not  to  act  when  Interested. 
When  Judges  of  adjoining  County  to 
act. 

Power  to  administer  oaths. 
Probate  Court  may  Issue  warrants  and 
processes. 

In  cases  of  contumacy  may  commit  to 
jail. 
When  depositions  may  be  taken  and 


48.  Exclusive  jurisdiction  after  once  ac- 
quired. 
40.  Jurisdiction  not  to  be  collaterally  hn- 

peached. 

When  minor  may  choose  guardian; 

guardian  interested ;  where  ai^x)lnted. 

Authorized  to  permit  sale  and  settle 

accounts  of  guardian. 
62.  Judges  may  appoint  times  and  places 

for  holding  Courts. 


60. 


61, 


Sec. 

68. 
64. 

66. 

66. 

57. 

68. 

60. 
60. 


64. 


70. 


Open  at  all  tiroes  for  certain  business. 
Adjournment  of  Court.  When  by 
Clerk. 

Appellate  jurisdiction  of  Circuit  Court. 
Jurisdletion  of  Supreme  Court  In  pro- 
bate matters. 

Appeal  to  the  Circuit  Court  to  be  taken 
within  fifteen  days. 

Certfled  copies  of  record  to  be  filed  In 
Circuit  Court. 

Proceedings  stayed  by  appeal. 
How  Circuit  Court  may  proceed  to  the 
trial. 

Appellant  neglecting  to  enter  appeal, 
judgment  afilrmed  with  costs. 
Final  decision  to  be  certified  to  Probate 
Court. 

Probate  Judge  not  to  have  voice  In 
determlnlnir  appeal.  When  may  prac- 
tice law. 

Proceedings  may  be  conunenced  by 
petition. 

Supreme  Court  to  make  rules.   County 
Commissioners  to  provide  furniture, 
Ac,  for  office. 
May  punish  for  contempt 
Enrollment  of  decrees. 
To  keep  Index  of  decrees  enrolled. 
Empowered  to  Issue  executions. 
Judge  may  commit  lunatics,  Ac,  to 
Lunatic  Asylum. 


Sessions. 


Section  34.  A  Court  of  Probate  is  hereby  established  in 
i8w?^x^*i« ;  ®^^  ^^  ^^®  several  Counties  in  this  State,  which  shall  hold  a  ses- 
1870,  XIV.,  885.  gj^jj  Qjj  ^^Q  ^Yst  Monday  in  each  month,  at  or  near  the  court 

house,  and  continue  thereafter  so  long  as  the  business  may 

require. 
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Sec.  36.  The  Court  of  Probate  shall  be  a  Court  of  record    ^'■^v^-^ 

and  have  a  seal ;  may  appoint  a  Clerk  and  may  remove  him  at  cieri^ ' 

pleasure  ;  and  on  failure  of  the  Court  to  appoint  such  Clerk,  the  x^viV,  m  ^^^* 
Judge  of  the  Court  shall  perform  all  the  duties  of  Clerk  :  Pro- 
mdedy  That  no  person  holding  the  office  of  Clerk  of  the  Pro- 
bate Court  under  and  by  virtue  of  the  appointment  of  the  Pro- 
bate Judge  of  any  County  of  this  State  shall  practice  in  such 
Court  as  an  attorney  or  counsellor  at  law. 

Being  a  Court  of  record,  it  is  not  an  inferior  Court  within  the  limits  of  its 
jurisdiction,  which  is  large.— T^owuw  v.  PooUy  19  S.  C,  328 ;  Turner  v.  Moloney 
24  S.  C,  398 ;  State  y.  Bumside,  S3  S.  C,  276.  Facts  appearing  on  its  record 
cannot  be  attacked  coUateraUy.  —TedercUl  y.  Bouknight,  25  S.  C,  275. 

Sec.  36.  The  Clerk  of  the  Court  of  Probate  shall  keep  a  true  Duties  of  ciei*. 
and  fair  record  of  each  order,  sentence  and  decree  of  the  Court,  ^870,xiv.,i87. 
and  of  all  other  things  proper  to  be  recorded  ;  and  on  the  legal 
fees  being  paid,  shall  give  true  and  attested  copies  of  the  files  and 
proceedings  of  the  Court.     All  copies  so  attested  shall  be  legal 
evidence  in  the  Courts  of  this  State. 

Sec.  37.  Every  Judge  of  Probate  in  his  County  shall  have   Jurisdiction  of 
jurisdiction  in  all  matters  testamentary  and  of  administration,  in    j^§^: 
business  appertaining  to  minors  and  the  allotment  of  dower,  in 
cases  of  idiocy  and  lunacy,  and  of  persons  non  compotes  mentis. 

As  to  matters  testamentary  :•— 

What  is  the  extent  of  snch  jnrisdiction,  conferred  by  the  Constitution,  has 
not  been  determined.— TAomcw  v.  Poole,  19  S.  C,  328. 

It  does  not  include  action  by  cestui  que  trust  against  his  trustee  for  account- 
ing, unless  it  involves  matters  testamentary. — Poole  v.  Broton,  12  S.  C,  55fJ. 

Nor  action  of  one  legatee  against  another  to  recover  money  paid  to  her  in 
excess  of  her  share  as  found  by  decree  of  Probate  Qcmrt.— Miller  v.  Stark,  29 
8.  C,  325. 

In  probate  of  wills  the  jurisdiction  extends  only  to  its  execution,  and  not  to 
its  construction.— /Vo«#»r  v.  Whittle,  16  S.  C.  40. 

Letters  testamentary  cannot  be  granted  to  one  as  executor  not  nominated 
by  the  wiXi.— BUUeely  v.  Frazier,  20  8.  C,  144. 

Probate  Court  may  settle  an  estate  upon  petition  of  the  executors  as  being 
a  matter  testamentary.— Jn  Re  Covin  Est.,  20  8.  C,  476. 

What  are  not  cases  of  "  matters  testamentary  or  of  administration.^^— Ca/d- 
iwWv.  I^ittte,  15  8.  C,  286. 

As  to  matters  of  administration  :— 

Such  jurisdiction  does  not  embrace  a  case  against  administrator  in  his  per- 
sonal character  for  wrong  done  in  course  of  administration.— i^o&<>r^  v.  Johns, 
10  8.  C,  109. 

As  to  business  of  minors  :— 

What  the  extent  of  this  jurisdiction  has  not  been  determined.— T%oma«  v. 
PooU,  19  8.  C,  323. 

It  is  questionable  whether  it  embraces  proceedings  by  a  ward  having  at- 
tained majority  to  compel  his  guardian  to  account.— TVia/^r  v.  Cresswell,  4  8. 
C.,355. 
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^-^*Y-*"^        Probate  CJourt  may  appoint  goardians  ad  litem  for  minors  in  causes  in  the 
Court  of  Common  Pleas.— IVapicr  v.  Waldo,  16  S.  C,  289. 

As  to  dower  :— 

The  jurisdiction  is  concurrent  with  the  jurisdiction  of  the  Court  of  Common 
Pleas.— IFttte  v.  Clark,  17  S.  C,  823. 

Such  jurisdiction  is  not  ousted  because  questions  of  fact  are  involved.— 
Stewart  v.  Blease,  4  S.  C,  37.  Nor  limited  to  cases  where  there  is  no  dispute 
as  to  the  right  of  dower  or  the  title  to  the  ]aJid.—Tibbett  v.  Langley  Man.  Co., 
12  S.  C,  465. 

As  to  idiocy,  lunacy  and  non  compotes  mentis:-- 

The  jurisdiction  is  not  exclusive,  but  is  concurrent  with  that  of  Court  of 
Common  Pleas.— PTa/fcer  v.  Russel,  10  S.  C,  82.  But  the  Probate  Court  can- 
not grant  leave  to  traverse  an  inquisition  in  lunacy  ;  that  can  only  be  done  in 
the  Court  of  Common  Pleas.— / 6. 

In  relation  to  S6C.  38.  The  Judge  of  Probate  shall  have  jurisdiction  in  rela- 
^b:,l89-  conT,  ^^^  ^  ^^®  appointment  and  removal  of  guardians  of  minors. 
Art  IV.,  i2o.  insane  and  idiotic  persons,  and  persons  7wn  compotes  mentis^  and 
in  relation  to  the  duties  imposed  by  law  on  such  guardians,  and 
the  management  and  disposition  of  the  estates  of  their  wards. 
He  shall  exercise  original  jurisdiction  in  relation  to  trustees  ap- 
pointed by  will. 

Question  whether  such  jurisdiction  as  to  duties  of  guardians  reaches  the 
case  where  the  ward  is  of  b^.— Waller  v.  Cresstoell,  4  S.  C,  855. 

He  has  no  jurisdiction  to  appoint  another  trustee  in  place  of  deceased  testa- 
mentary trustee.— r^mos  v.  Poole,  19  S.  C,  323. 

Administration      Soc.  39.  The  probate  of  the  will  and  the  granting  of  admin- 
^SusP^^  ^  istration  of  the  estate  of  any  person  deceased  shall  belong  to  the 
1870,  XIV.,  §40.  Judge  of  Probate  for  the  County  in  which  such  person  was  last 
an  inhabitant ;  but  if  such  person  was  not  an  inhabitant  of  this 
State,  the  same  shall  belong  to  the  Judge  of  Probate  in  any 
County  in  which  the  greater  part  of  his  or  her  estate  may  be. 
setuement  of      Scc.  40.  All  proceedings  in  relation  to  the  settlement  of  the 
cS^'^wiiOTe  estate  of  any  pei'son  deceased  shall  be  had  in  the  Probate  Court 
^reSr^J^^  of  the  County  in  which  his  will  was  proved  or  administration 
1870,  XIV.,  Ml;  of  estate  was  granted.     And  whenever  it  shall  appear  to  the 
satisfaction  of  any  Judge  of  Probate  that  the  personal  estate  of 
any  person  deceased  is  insuflBcient  for  the  payment  of  his  debts, 
and  all  persons  interested  in  such  estate  being  first  summoned 
before  him,  and  showing  no  cause  to  the  contrary,  such  Judge 
of  Probate  shall  have  power  to  order  the  sale  of  the  real  estate 
of  such  person  deceased,  or  of  so  much  thereof  as  may  be  neces- 
sary for  the  payment  of  the  debts  of  such  deceased  person,  upon 
such  terms  and  in  such  manner  as  he  may   think  best ;   may 
grant  orders  of  injunction  to  stay  actions  or  proceedings  against 
the  executors  or  administrators  of  such  deceased  person,  and 
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such  other  orders  as  may  be  necessary  to  secure  the  marshaling    ^-^v"^ 
and  administering  the  assets  of  such  deceased  person  ;  such  pro- 
ceedings to  be  by  summons  and  complaint,  the  practice  wherein 
shall  conform  as  nearly  as  may  be  to  the  form  and  practice  in  the 
Courts  of  Common  Pleas  of  this  State. 

The  Oonstitntion  confers  the  jurisdiction  to  make  such  sale  of  real  estate.—- 
McNamee  v.  Waterhury,  4  8.  C,  166.  It  is  concurrent  with  the  jurisdiction  of 
the  Court  of  Common  Pleas  in  such  cases. — Jordan  v.  Moses,  10  S.  C,  481. 
Either  in  an  action  by  a  creditor  for  that  purpose.— Finiey  v.  Robertson,  17  8. 
C,  485 ;  Scruggs  v.  Foot,  19  8.  C,  274.  But  not  untU  the  wiU  has  been  pro- 
bated or  letters  of  administration  granted.— Whitesides  v.  Barber,  24  8.  C, 
373.  Or  in  such  action  by  the  personal  representative.— Afc^ame*  v.  Water- 
bury,  4  8.  C,  156  ;  Shaw  v.  Barksdale,  25  8.  C,  204.  The  Probate  Judge  must 
determine  the  necessity  of  such  Bale.— Hodge  v.  Fabian,  81  8.  C,  212.  His 
decree  directing  the  sale  of  more  land  than  necessary  for  the  purpose  cannot 
be  questioned  in  the  Court  of  Common  Pleas. —lb.  Nor  can  he  be  controUed  by 
mandamus  from  that  Court  in  making  such  sales  or  executing  titleB.— State  y. 
Bumside,  33  8.  C,  276.  He  can  determine  the  validity  of  an  alleged  deed  under 
'wrhich  one  of  defendants  claims  title  from  intestate.— Grcfirory  v.  Rhoden,  24 
S.  C.y  90.  He  can  only  seU  the  interest  of  the  deceased  in  the  land,  not  the 
rights  of  the  parties  to  the  action  therein  as  heirs  of  another  party.— 3fcLaurtn 
v.  Eton,  24  8.  C,  411.  Cannot  seU  as  land  of  deceased  land  surrendered  to  dis- 
tributees of  deceased  by  his  mortgagor.— Harriscwi  v.  Lightsey,  32  8.  C,  293. 

Sec.  41.  It  shall  not  be  lawful  for  any  Judge  of  Probate  in   when  to  immt 
this  State  to  grant  a  final  discharge  to  any  executor,  administra-  minirt2torB,Ac' 
tor,  trustee,  guardian  or  committee,  unless  such  executor,  admin- 1*,^'  ^^^"  ^^' 
istrator,    trustee,    guardian    or  committee    shall    have  finally 
accounted  for  the  estate  in  his  hands,  and  have  given  notice  in  a 
newspaper  of  the  County,  (if  there  be  no  newspaper  published 
in  the  County,  then  in  some  newspaper  having  the  greatest  circu- 
lation therein,)  for  the  space  of  at  least  one  month,  that  on  a  day 
certain  application  will  be  made  to  the  said  Judge  of  Probate  for 
a  final  discharge :  Provided,  That  in  Charleston  and  Richland 
Counties  such  publication  shall  be  tri-weekly.     No  such   dis- 
charge shall  affect  any  distributee,  legatee,   cesttii  que  trust, 
ward  or  lunatic .  who  has  not  been  made  a  party  to  such  applica- 
tion, either  by  personal  service  of  the  notice  or  by  publication  in 
the  mode  provided  for  absent  defendants. 

The  provisions  of  this  8ection  and  of  8ections  4S,  49  and  73  were  only  in- 
tended to  prescribe  the  limits  of  the  jurisdiction  of  the  Probate  Courts  as 
between  themselves,  and  not  to  limit  Uiat  of  the  Court  of  Common  Pleas.— 

Jordan  v.  Moses,  10  8.  C,  431.  ^„ . 

All    proceed- 

Sec.  42.  All  proceedings  in  relation  to  the  property  or  estate  SStes^^de^ 
of  any  person  under  guardianship  shall  be  had  in  the  Court  of  S2?to5ieoourt 
Probate  of  the  County  in  which  the  guardian  was  appointed.        ^'^^v  T43. 
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^"^'^*'^^        Sec.  43.  No  Judge  of  Probate  shall  act  as  such  in  the  settle- 
act  when  Inter-  ment  of  any  estate  wherein  he  is  interested  as  heir  or  legatee, 
judffw  of  ad-  executor  or  administrator,  or  as  guardian  or  trustee  of  any  per- 
to  aot.^     "°^^  son ;  in  every  such  case  the  Judge  of  Probate  of  any  adjoining 
lb.,  148.        County  shall  have  jurisdiction,  and  it  shall  be  his  duty,  upon 
application,  to  attend  at  some  term  of  the  Court  of  Probate  in 
which  such  case  may  be  pending,  which  shall  not  interfere  with 
the  duties  in  his  own  County,  and  hear  and  determine  such  case. 
Power  to  ad-     Sec.  44.  The  Judge  or  Clerk  of  the   Probate  Court  shall 
1870,  xiVm  844.  ^^vc  powcr  to  administer  all  oaths  necessary  in  the  transaction 
of  business  before  the  Probate  Court,  and  all  oaths  required  by 
law  to  be  administered  to  persons  executing  trusts  under  the 
appointment  of  said  Court. 
Probate  Court      Scc.  46.  Probate  Courts  may  issue  all  warrants  and  processes, 

lYiAV  issuo  w&r* 

rants  and  pro-  in  conformity  to  the  rules  of  law,  which  may  be  necessary  to 


ib.Ti45.  ~   compel  the  attendance  of  witnesses,  or  to  carry  into  effect  any 
order,  sentence  or  decree  of  such  Courts,  or  the  powers  granted 
them  by  law. 
In  cases  of  con-     Scc.  46.  If  any  person  shall  refuse  or  neglect  to  perform  any 
wmmu'tojaiL^  lawful  Order,  sentence  or  decree  of  a  Probate  Court,,  such  Court 
lb.,  846.        jjjg^y  jggyg  ^  Warrant,  directed  to  any  Sheriff  or  Constable  in  the 
State,  requiring  him  to  apprehend  and  imprison  such  person  in 
the  common  jail  of  the  County,  and  if  there  be  no  jail  of  the 
County,  then  in  the  jail  of  the  adjoining  County,  until  he  shall 
perform  such  order,  sentence  or  decree,  or  be  delivered  by  due 
course  of  law. 
When  deport-     Scc.  47.  When  a  witness  whose  testimony  is  necessary  to  be 
t^n  Sid  used!  used  before  any  Probate  Court  shall  reside  out  of  this  State,  or 
/b.,  847.        Q^^  qI  |.|jg  County  where  said   Court  is  holden,  or  more  than 
thirty  miles  from  the  County  seat,  or,  by  reason  of  age  or  bodily 
infirmity,  shall  be  unable  to  attend  in  person,  the  Court  may 
issue  a  commission  to  one  or  more  competent  persons  to  take  the 
testimony  of  such  witness ;  and  depositions  taken  according  to 
the  provisions  of  the  law  for  taking  depositions  to  be  used  on  the 
trial  of  civil   causes  may  be  used  on  the   trial  of  any  question 
before  the  Probate  Court  where  such  testimony  may  be  proper. 
Exclusive      Sec.  48.  When   any  Probate  Court  shall  have  first  taken 
after*  on^  a°^  cognizance  of  the  settlement  of  the  estate  of  a  deceased  person, 
~rb7^e48i ^"^^  Court  shall  have  jurisdiction  of  the  deposition  and  settle- 
ment of  all  the  personal  estate  of  such  deceased  person  to  the 
exclusion  of  all  other  Probate  Courts. 
Jordon  v.  Moses,  10  S.  C,  431. 
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Sec.  49.  The  jurisdiction  assumed  hy  any  Probate  Court  in    ^'■^v^-^ 
any  case,  so  far  as  it  depends  on  the  place  of  residence  or  the  of  record  *iufS 

location  of  the  estate,  shall  not  be  contested  in  any  suit  or  pro-  court.  

ceeding  whatever,  except  in  an  appeal  from  the  Probate  Court  in  ^®^'  ^^-^  *^* 
the  original  case,  or  when  the  want  of  jurisdiction  appears  on 
the  record. 

Jordon  v.  Moses,  10  8.  C,  481. 

Sec.  50.  When,  by  law,  a  guardian  is  required  to  be  appointed    wben  minor 

may   c  h  c 

^  ffOfurcUao; 

olanlnten 

tlement,  such  guardian  shall  be  appointed  by  the  Probate  Court  ^^  ^^ 

before  which  such  estate  is  in  course  of  settlement ;  but  after- 
wards, if  the  minor  shall  reside  in  another  County,  and  is  of  the 
age  of  fourteen  years,  he  may  choose  and  have  a  guardian 
appointed  in  the  County  where  he  shall  reside  ;  and  in  that  case 
the  powers  of  the  former  guardian  shall  cease,  and  to  such  pro- 
ceedings he  shall  be  made  a  party.  In  all  other  cases,  guardians 
shall  be  appointed  by  the  Probate  Court  of  the  County  where 
the  persons  for  whom  the  guardian  shall  be  appointed  shall 
reside. 

Sec.  61.  The  Probate  Court  by  which  a  guardian  shall  be  Authorized  to 
appointed  shall  have  jurisdiction  of  the  estate  of  the  ward,  and  S^  aoooimts 
shall  be  alone  authorized  to  permit  the  sale  of  such  estate  and  i^/xi^ar 
settle  such  guardian^s  accounts. 

Jordan  v.  Moses,  10  8.  C,  481. 

Sec.  52.  Except  as  provided  in  the  thirty-fourth  Section,  the    Judges  may 
Probate  Court  in  each  County  shall  appoint  such  times  and  ^i*piaoefl°*for 
places  for  holding  Courts,  or  for  hearing  any  special  matter,  as  ~fb.^52;is7», 
shall  be  judged  most  convenient  for  all  persons  interested,  and  ^^^  ^^* 
shall  give  notice  of  such  times  and  places  to  the  parties  inter- 
ested. 

Sec.  53.  The  Probate  Court  shall  be  deemed  open  at  all  times    open  at  aii 

K#«v.  v«*.  r  times  for  certain 

for  the  transaction  of  ordinary  business  which  may  be  necessary,  iwiaineBB. 
when  previous  notice  is  not  required  to  be  given  to  the  persons  *®'^«^^^"''*- 
interested. 
Sec.  54.  A  Probate  Court  may  be  adjourned  as  occasion  may    Adjournment 

require ;  and  when  the  Judge  is  absent  at  the  time  for  holding  a  by  QOTk.' 

Court  the  Clerk  may  adjourn  it.  ^^"  *"• 
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^■"^'^'^^        Sec.  66.  The  Circuit  Court  shall  have  appellate  jurisdiction 

|urtedictioii*o1of  all  matters  originally  within  the  jurisdiction  of  the  Probate 
Circuit  Court.      ^        . 
"ih.  8567— Court. 

The  hearing  by  the  Circuit  Court  is  strictly  on  appeal,  limiting  the  presiding 
Judge  to  a  review  of,  and  judgment  on,  the  evidence  taken  below,  except  as 
to  questions  of  fact  to  be  decided  by  jury  under  Section  &).— Stewart  v.  Blectse^ 
4  S.  C,  44  ;  Stark  v.  Hopson,  23  S.  C,  42 ;  £i»  Parte  White,  88  S.  C,  442.  Find- 
ings of  fact  by  Probate  Court  ought  not  to  be  disturbed  unless  clearly  errone- 
OTiB.—Ounning  v.  Erxoin,  18  S.  C,  :>7.  But  Circuit  Judge  may  remand  the 
cause  or  any  particular  issue  therein  to  the  Probate  Court,  with  instructions 
to  take  further  testimony  and  rei)ort  the  same.— 7\mtf y  v.  Houser,  7  S.  C,  1.53. 

Jurisdicuon  of      Sec.  66.  The  Supreme  Court  shall  have  jurisdiction  of  all 
In  piSS^  mat-  questions  of  law  arising  in  the  course  of  the  proceedings  of  the 
^^b'fise. Circuit  Court  in  probate  matters,  in  the  same  manner  as  pro- 
vided by  law  in  other  cases. 

Supreme  Court,  on  appeals  in  such  matters,  may  refer  an  issue  of  fact  to  a 
jury.— 5^at<;  v.  Cunningham,  9  S.  C,  271.  It  wiU  not  disturb  concurrent  find- 
ings of  fact  by  Probate  Judge  and  Circuit  Judge.— Black  v.  White,  18  S.  C, 
37.  An  order  of  Circuit  Court,  without  hearing  appeal,  remanding  the  case  to 
Probate  Judge  for  further  hearing,  with  leave  to  take  further  testimony,  is 
appealable.— £ir  Paiie  WhUe,  83  S.  C,  442  (Sec.  11). 

Appeal  to  uie      Scc.  67.  Any  person  interested  in  any  final  order,  sentence 

betoken^witwn  ^^  decree  of  any  Probate  Court,  and  considering  himself  injured 

^5^"§67^i839  ^^®^^by^  °^*y  appe^^  therefrom  to  the  Circuit  Court  in  the  same 

xi.,'60, « 18.     '  County,  at  the  stated  session  next  after  such  appeal.     The  grounds 

of  appeal  shall  be  tiled  in  the  office  of  the  Probate  Court,  and  a 

copy  thereof  served  on  the  adverse  party,  within  fifteen  days 

after  notice  of  the  decision  appealed  from. 

The  only  parties  who  can  appeal  are  parties  to  the  cause.— TTtWe  v.  Clarke, 
17  S.  C,  313.  A  decree  refusing  appeal  because  it  was  not  taken  in  time  is 
appealable.— ffenderson  v.  Wyait,  8  S.  C,  112. 

Certified  copies      Scc.  68.  The  person  appealing  shall  procure  and  file  in  the 
flied^'^cmjiS^  Circuit  Court  to  which  such  appeal  is  taken  a  certified  copy  of 
Court.       ^     ^jje  record  of  the  proceedings  appealed  from,  and  of  the  grounds 
*' "   *  of  the  appeal  filed  in  the  Probate  Court,  together  with  the  proper 
evidence  that  notice  has  been  given  to  the  adverse  party  accord- 
ing to  law. 
Proceedings      Scc.  69.  When  an  appeal,  according  to  law,  is  taken  from  any 
stayed  by  appeal  gentencc  or  decree  of  the  Probate  Court,  all  proceedings  in  pur- 
suance of  the  order,  sentence  or  decree  appealed  from  shall  cease 
until  the  judgment  of  the  Circuit  or  Supreme  Court  is  had  ;  but 
if  the  appellant,  in  writing,  waives  his  appeal  before  the  entry  of 
such  judgment,  proceedings  may  be  had  in  the  Probate  Court  as 
if  no  appeal  had  been  taken. 
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Sec.  60.  When  such  certified  copy  shall  have  been  filed  in    ^'■^v^-^ 
the  Circuit  Court,  such  Court  shall  proceed  to  the  trial  and  couit  may^'pro^ 
determination  of  the  question,  according  to  the  rules  of  law ;  ^^^^^^; 
and  if  there  shall  be  any  question  of  fact  or  title  to  land  to  be 
decided,  issue  may  be  joined  thereon  under  the  direction  of  the 
Court,  and  a  trial  thereof  had  by  jury. 

**Aooordiiig  to  the  roles  of  law^'  oonstraed  to  mean  **  according  to  the  roles 
re^r^ilating  the  hearing  of  appeals."— JEa?  Parte  White,  88  S.  C,  442. 

AU  issues  of  fact  involved  in  soch  appeal  most  be  determined  de  novo  by  the 
Circoit  Jodge,  except  soch  issoes  as  are  triable  by  jory  onder  Section  274,  and 
except  soch  issoes  as  may  be  referred  to  jory  onder  Bole  28  of  Circoit  Coort ; 
and  it  is  fatal  error  to  so  refer  soch  issoes  withoot  notice  to  appellant.— <S<few- 
aH  V.  Blease,  4  S.  C,  87 ;  Luchen  v.  WichmaUy  5  S.  C,  411 ;  Prater  v.  Whip- 
pU,  16  S.  C,  40  ;  RoUins  v.  Whipper,  17  S.  C,  32  ;  Ex  Parte  White,  33  S.  C, 
442  ;  Ex  ParU  ApeUr,  85  S.  C,  417. 

Sec.  61.  If  the  person  appealing  from  the  proceedings  of  the  Appellant  neg- 
Probate  Court,  as  provided  in  this  Title,  shall  neglect  to  enter  Lppif^'juS^g^ 
his  appeal,  the  Circuit  Court  to  which  such  appeal  shall  be  ^gf^te?™^ 
taken,  on  motion  and  producing  attested  copies  of  such  appeal    ^^-^^^ 
by  the  adverse  party,  shall  affirm  the  proceedings  appealed  from 
and  may  allow  costs  against  the  appellant. 

Sec.  62.  The  final  decision  and  judgment  in  cases  appealed,    nnai  decision 
as  hereinbefore  provided,  shall  be  certified  to  the  Probate  Court  ^Sto^ourt^ 
by  the  Circuit  Court  or  Supreme  Court,  as  the  case  may  be,  and    J'>Mi65. 
the  same  proceedings  shall  be  had  in  the  Probate  Court  as 
though  such  decision  had  been  made  in  such  Probate  Court. 

Sec.  63.  No  Judge  of  any  Probate  Court  shall  be  admitted  Probate  Judge 
to  have  any  voice  in  judging  or  determining  any  appeal  from  his  voice  in  deter- 
decision,  or  be  permitted  to  act  as  attorney  or  counsel  thereon,  when  may  prac^ 

or  receive  fees  as  counsel  in  any  matter  pending  in  the  Probate  ^bTsocT 

Court  of  which  he  is  Judge :  Provided,  It  shall  be  lawful  for 
Judges  of  Probate  to  practice  law  in  other  Courts  in  such  cases 
as  are  not  cognizable  in  the  Courts  of  Probate. 

Sec.  64.  Proceedings  in  the  Court  of  Probate  may  be  com-  proceed ings 
menced  by  petition  to  the  Judge  of  Probate  for  the  County  to  Senced%y  peu- 

which  the  jurisdiction  of  the  subject  matter  belongs,  or  by  com-  ~^^'^'  gg^ 

plaint,  briefly  setting  forth  the  facts  or  grounds  of  the  applica- 
tion. A  summons  shall  be  issued  to  the  defendants  in  such  pro- 
ceedings, wherein  the  manner  of  service,  time  for  answering,  and 
other  proceedings  relating  to  the  trial,  (except  trial  by  jury,) 
shall  conform  as  nearly  as  may  be  to  the  practice  in  the  Courts 
of  Common  Pleas  as  provided  in  this  Code  of  Procedure. 
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^'""""^^'""^  Sec.  66.  The  Supreme  Court  may,  from  time  to  time,  make 
to  make  rules;  rules  regulating  the  practice  and  conducting  the  business  in  the 
mteVners'to  Courts  of  Probate,  in  all  cases  not  expressly  provided  for  by  law ; 
Sire,  Ac.,  /o*r  and  the  County  Commissioners  of  each  County  shall  provide  all 

^  Lb'TIK books  necessary  for  keeping  the  records  of  such  Court ;  also  a 

seal  and  necessar}'  office  furniture :   Providedy   Said  furniture 
shall  not  exceed  in  cost  the  sum  of  one  hundred  dollars. 
Maypnnishfor     gec.  66.  The  Judge  may  keep  order  in  Court,  and  punish 
lb.,  1 69.        any  contempt  of  his  authority  in  like  manner  as  such  contempt 

might  be  punished  in  the  Circuit  or  Supreme  Court. 
Enrollment  of     gec,  67.  Any  party  in  whose  favor  an  order  or  decree  for  the 
TsTsrivL^no.  payment  of  money  may  be  made  by  a  Court  of  Probate  may 
cause  such  order  or  decree  to  be  enrolled  at  any  time  within  one 
year  after  making  the  same,  and  for  that  purpose  shall  prepare 
and  deliver  to  the  Judge  of  Probate  a  brief  or  abstract,  setting 
forth  the  title  of  the  proceedings  wherein  such  order  or  decree 
was  made,  the  parties  thereto,  and  the  date  when  the  same  was 
made  ;  also  the  date  of  the  said  order  and  the  names  of  the  par- 
ties bound  thereby,  together  with  such  other  particulars  as  may 
be  necessary  to  identify  the  said  order  with  the  proceedings,  and 
to  exhibit  the  grounds  for  making  the  same  and  the  operation 
and  effect  thereof ;  and  the  Judge  of  Probate  shall  annex  thereto 
the  said  order  or  decree,  or  an  exact  copy  thereof,  certified  by 
him,  together  with  the  time  when  the  same  was  made  and  entered  ; 
and  shall  endorse  on  the  record  the  day  of  the  month  and  year 
when  the  brief  or  abstract  was  lodged  in  his  office,  and  shall 
deposit  the  same  in  a  case  in  his  office  with  the  records  pertain- 
ing to  the  cause.     And  no  order  or  decree  of  any  Court  of  Pro- 
bate for  the  payment  of  money  shall,  as  to  third  persons,  with- 
out express  notice,  have  any  effect  as  a  lien  on  the  real  estate  of 
the  person  intended  to  be  bound  thereby  but  from  the  day  when 
the  said  brief  or  abstract  shall  have  been  delivered  to  or  lodged 
with  the  said  Judge  of  Probate  as  aforesaid,  and  a  transcript  of 
the  docket  thereof  in  the  index  of  money  decrees  hereinafter 
prescribed  has  been  filed  in  the  office  of  the  Clerk  of  the  Court 
of  Common  Pleas  for  the  same  County  and  duly  entered  by  said 
Clerk  on  the  calendar  of  judgments  kept  in  his  office.     Nor  shall 
such  order  or  decree  rank  as  a  judgment  against  the  estate  of  any 
person  deceased  unless  such  abstract  was  duly  filed  and  indexed, 
and  a  transcript  of  the  entry  in  the  index  filed  with  the  Clerk  of 
the  Circuit  Court  for  the  same  County  and  duly  docketed  by  the 
said  Clerk  on  the  calendar  of  judgments  of  the  Court  of  Com- 
mon Pleas  before  the  death  of  such  deceased  person ;  except  that 
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the  lien  of  decrees  and  orders  for  the  payment  of  money  made 
prior  to  December  twentieth,  1878,  shall  not  be  affected ;  and 
after  the  transcript  of  the  docket  in  the  index  of  money  decrees 
has  been  duly  entered  upon  the  calendar  of  judgments  kept  in 
oflSce  of  the  Clerk  of  the  Court  of  Common  Pleas,  such  order  or 
decree  shall  have  like  force  and  effect  as  judgments  of  the  Courts 
of  Common  Pleas :  Provided,  That  such  enrollment  of  any  order 
or  decree  for  the  payment  of  money  shall  not  deprive  any  party 
thereto  of  the  right  to  appeal  therefrom ;  but  when  notice  of 
8Qch  appeal  shall  be  duly  given,  execution  upon  the  said  order  or 
decree,  issued  as  herein  provided,  shall  be  lodged  to  bind  only, 
and  shall  not  be  enforced  until  such  appeal  shall  have  been  dis- 
missed ;  and  if  such  order  or  decree  shall  be  reversed,  set  aside, 
or  modified  on  appeal,  the  enrollment  thereof  shall  be  amended 
or  wholly  vacated  accordingly. 

Probate  Judge  oannot  arrest  and  imprison  an  administrator  for  fsdlnre  to 
oomply  with  terms  of  a  money  decree.—GiUiam  v.  McJunkin^  2  S.  C,  442. 

Sec.  68.  Every  Judge  of  Probate  shall  provide  and  keep  in    to  keep  index 
his  office  an  index  of  money  decrees,  in  which  every  enrolled  Jjiiedf^  ^^' 
order  or  decree  for  the  payment  of  money  shall  be  entered,  with  ^S'^  xvl,7ii. 
the  names  of  every  party  or  estate  bound  thereby,  alphabetically 
arranged,  together  with  the  names  of  the  parties  plaintiff,  and 
(besides  the  title  of  the  package  in  which  the  order  or  decree  is 
contained  and   the  number  in  the  package)  shall  exhibit  the 
amount  ordered  to  be  paid,  the  costs  (if  any),  date  of  enroll- 
ment, date  of  execution,  and  date  of  satisfaction,  where  satis- 
faction has  been  entered.     Said  book  shall  be  of  convenient  size, 
of  durable  paper  and  well  bound,  and  the  expense  of  providing 
the  same  shall  be  defrayed  by  the  County  Commissioners  of  the 
respective  Counties. 

Sec,  69.  Judges  of  the  Probate  Court  are  authorized  and    Empowered  to 

,   .     .  ^.  .      .  ,  ,  ,  Issue  executions 

empowered  to  issue  executions  against  property,  when  such  pro-  i87o,xiv.,  «7i; 

cess  is  necessary  to  carry  into  effect  any  order,  sentence  or  decree  ^^^  ^l,*'*^* 

of  such  Court,  or  for  costs  accruing  therein.     And  they  may 

issue  executions  against  property  in  their  respective  Counties,  to 

enforce  decrees  from  the  Probate  Courts  of  other  Counties,  upon 

a  transcript  of  such  decree  and  certificate  of  enrollment  of  the 

same  being  filed  in  the  office  of  the  Probate  Court  from  which 

such  execution  is  to  issue,  and  also  in  the  office  of  the  Clerk  of 

the  Court  of  Common  Pleas  of  the  County  in  which  it  is  to  issue. 

Bat  no  execution  shall  be  issued  by  any  Judge  of  Probate  to  '~ih.,  ni. 

enforce  the  collection  of  money  under  any  order  or  decree  of  a 
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^""^*v-""^  Court  of  Probate  until  an  abstract  or  brief  has  been  prepared 
and  filed  according  to  the  directions  of  Section  67,  and  the  proper 
minute  thereof  has  been  entered  in  the  index  of  money  decrees, 
and  the  proper  transcript  of  such  minute  has  been  filed  in  the 
oflSce  of  the  Clerk  of  the  Circuit  Court  for  the  same  County,  and 
entered  upon  the  calendar  of  judgments  of  the  Court  of  Com- 
mon Pleas  kept  in  his  office.  And  when  any  such  execution  has 
been  duly  returned  satisfied  to  the  office  of  the  Judge  of  Probate 
from  whence  it  issued,  it  shall  be  the  duty  of  the  Judge  of  such 
Court  of  Probate  to  have  such  satisfaction  recorded  upon  the 
proper  transcript  in  the  office  of  the  Clerk  of  the  Circuit  Court, 
and  entered  upon  the  docket  thereof  on  the  calendar  of  judg- 
ments of  the  Court  of  Common  Pleas  kept  in  said  Clerk's  office. 
When  no  form  for  a  warrant  or  process  is  prescribed  by  statute 
or  rules  of  Court,  the  Probate  Judge  shall  frame  one  in  con- 
formity to  the  rules  of  law  and  the  usual  course  of  proceedings 
in  this  State.  Any  Sheriff  or  Constable  in  the  State  shall  exe- 
cute the  orders  or  process  of  said  Court,  in  the  same  manner  as 
the  orders  or  process  of  the  Circuit  or  Supreme  Courts. 

Sach  power  recognized.— lftZ2er  v.  Stdckj  29  S.  C,  825.  It  seems  that  sach 
aathority  to  issae  ezecntioiis  does  not  extend  to  judgments  obtained  before 
Act  1878.— Cope/aiut  v.  Todd,  80  S.  C,  410. 

judjre  may  Sec.  70.  The  Judge  of  the  Probate  Court  may  commit  to  the 
u™"etc?,Vo  Lunatic  Asylum  any  idiot,  lunatic  or  person  non  compos  mentis^ 
i^na^ Asylum  ^j^^^  ^^^  ^^^  examination,  may  be  found  to  be  so  furiously  mad 
as  to  render  it  manifestly  dangerous  to  the  peace  and  safety  of 
the  community  that  such  person  should  be  at  large  ;  and  also  in 
all  such  other  cases  provided  by  law.  In  all  cases  the  Judge  shall 
certify  in  what  place  such  person  resided  at  the  time  of  the  com- 
mitment, and  such  certificate  shall  be  conclusiye  evidence  of  such 
residence. 
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TITLE  V. 

COURTS  OP  TRIAL  JUSTICES. 


8BC. 

71.  JnrtodlctioD. 

72.  QuaUficatlon  of  sureties. 

73.  Jnriadlctioii  of  soreUes. 

74.  AUowBDce  of  seourtty. 

76.  Property,  bow  taken  when  concealed 

In  bnlldlnff  or  enclosure. 
70.  Property*  bow  kept 

77.  Claim  of  property  by  tbird  person. 

78.  No  Jurisdiction  in  certain  cases. 

79.  Answer  of  title. 


SEC. 

80.  Undertaking. 

81.  Suit  discontinued. 

82.  If  undertaking  not  given. 
88.  Tbesame. 

84.  New  action. 
86.  Costs. 

86.  Answer  of  title  as  to  one  cause  of  ac- 

tion. 

87.  Docketing  judgments. 

88.  Rules. 


Section  71.  Trial  Justices  shall  have  civil  jurisdiction  in  the  ^Jurisdiction^ 
following  actions  :  ^^' ^^ *^^ 

1.  In  actions  arising  on  contracts  for  the  recovery  of 
money  only^  if  the  sum  claimed  does  not  exceed  one  hundred 
dollars. 

2.  An  action  for  damages  for  injury  to  rights  pertaining  to 

the   person,  or  the  personal  or  real  property,  if  the  damages 

claimed  do  not  exceed  one  hundred  dollars,  and  in  cases  of 

bastardy. 

This  does  not  conflict  with  Sec.  24,  Art.  IV.,  Ck>nstitation,  conferring  like 
jnzisdiction  on  JnstioeB  of  the  Peace ;  and  gives  concurrent  jurisdiction  with 
the  Oonrt  of  Common  Pleas  in  such  action  for  damages.— iStofe  v.  Fillebrovm^ 
2  &  C,  404  ;  Rhodes  v.  Railroad j  6  S.  C,  885.  Such  jurisdiction  does  not  em- 
brace actions  for  damages  claimed  above  one  hundreddoUars.— iSttegaU  v.  Bolt, 
11  S.  C,  522.  Nor  for  damages  indefinite  in  amount,  given  by  statute.— iStot« 
V.  Weeks,  14  S.  C,  400.  Action  by  landlord  against  (instable  for  proceeds  of 
crop  in  his  hands  applicable  to  rent,  is  such  an  action  for  damages  for  injury 
to  rights  pertaining  to  personal  property,— Sullivan  v.  Elliaorij  20  S.  C,  481. 

3.  An  action  for  a  penalty,  fine,  or  forfeiture,  where  the 

amount  claimed  or  forfeited  does  not  exceed  one  hundred  dollars. 

A  forfeiture  of  twenty  dollars,  under  a  statute,  which  provides  for  its  re- 
covery in  a  Court  of  record,  cannot  be  recovered  hereunder.— jStote  v.  Weeks, 
14  S.  C,  400. 

4.  An  action  commenced  by  attachment  of  property,  as  now 
provided  by  statute,  if  the  debt  or  damages  claimed  do  not  exceed 
one  hundred  dollars. 

5.  An  action  upon  bond  conditioned  for  the  payment  of 

money,  not  exceeding  one  hundred  dollars,  though  the  penalty 

exceed  that  sum,  the  judgment  to  be  given  for  the  sum  actually 

due.     Where  the  payments  are  to  be  made  by  installments,  an 

action  may  be  brought  for  each  installment  as  it  becomes  due. 

Trial  Justice  has  jurisdiction  of  action  on  bond  to  recover  the  amount  thereby 
secured  and  due,  which  is  less  than  one  hundred  dollars,  though  the  penalty 
exceed  that  amount.— Calender  v.  Ward,  28  S.  C,  470. 
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6.  An  action  upon  a  surety  bond  taken  by  them,  where  the 
penalty  or  amount  claimed  does  not  exceed  one  hundred  dol- 
lars. 

7.  An  action  upon  a  judgment  rendered  in  a  Court  of  a  Trial 
Justice  or  an  inferior  Court,  where  such  action  is  not  prohibited 
by  Section  91. 

8.  To  take  and  enter  judgment  on  the  confession  of  a  de- 
fendant, where  the  amount  confessed  shall  not  exceed  one  hun- 
dred dollars,  in  the  manner  prescribed  by  law. 

9.  An  action  for  damages,  fraud  in  the  sale,  purchase  or 
exchange  of  personal  property,  if  the  damages  claimed  do  not 
exceed  one  hundred  dollars. 

10.  In  all  matters  between  landlord  and  tenant  and  the  posses- 
sion of  land,  as  provided  in  Chapter  LXIV.  of  the  Revised 
Statutes. 

11.  An  action  to  recover  the  possession  of  personal  property 
claimed,  the  value  of  which,  as  stated  in  the  affidavit  of  the 
plaintiff,  his  agent,  or  attorney,  shall  not  exceed  the  sum  of  one 
hundred  dollars. 

The  plaintiff  in  such  action,  at  the  time  of  issuing  the  sum- 
mons, but  not  afterwards,  may  claim  the  immediate  delivery  of 
such  property  as  hereinafter  provided. 

Before  any  process  shall  be  issued  in  an  action  to  recover  the 
possession  of  personal  property,  the  plaintiff,  his  agent  or  attor- 
ney, shall  make  proof  by  affidavit,  showing  : 

(1.)  That  the  plaintiff  is  the  owner,  or  entitled  to  immediate 
possession,  of  the  property  claimed,  particularly  describing  the 
same. 

(2.)  That  such  property  is  wrongfully  withheld  or  detained  by 
the  defendant. 

(3.)  The  cause  of  such  detention  or  withholding  thereof, 
according  to  the  best  knowledge,  information  and  belief  of  the 
person  making  the  affidavit. 

(4.)  That  said  personal  property  has  not  been  taken  for  any 
tax,  fine,  or  assessment,  pursuant  to  statute,  or  seized  by  virtue 
of  an  execution  or  attachment  against  the  property  of  said  plain- 
tiff ;  or  if  so  seized,  that  it  is  exempt  from  such  seizure  by  statute. 

(5.)  The  actual  value  of  said  personal  property. 

This  provision  allowing  such  action  for  recovery  of  property  lees  in  value 
than  one  hundred  dollars  is  not  in  conflict  with  Sec.  22,  Art.  IV.,  Con.,  which 
limits  jurisdiction  in  actions  ex  delicto,  where  damages  do  not  exceed  one  hun- 
dred dollars.— Di/tard  v.  Samuels,  25  S.  C,  318, 
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AfiOdavit  most  state  that  value  of  the  property  does  not  exceed  one  hundred     ^'— "^y^— ^ 
doDarB.— TTiUiamj  v.  Irby^  16  8.  C,  871. 

But  whether  such  statement  is  necessary  in  Circuit  Ck>urt,  on  appeal,  not 
decided.~J&. 

It  is  not  necessary  to  allege  in  summons  that  plaintiff  is  entitled  to  the  pos- 
seflsion  of  the  property  ;  it  is  sufficient  to  allege  that  the  defendant  is  in  un- 
lawful possession  of  property  belonging  to  the  plaintiff.— Dt/tord  v.  Samuds^ 
25  a  C.  318. 

12.  On  receipt  of  such  affidavit,  and  an  undertaking,  in  writing, 
executed  by  one  or  more  sufficient  sureties,  to  be  approved  by  the 
Trial  Justice  before  whom  such  action  is  commenced,  to  the 
effect  that  they  are  bound  in  double  the  value  of  such  property 
as  stated  in  said  affidavit,  for  the  prosecution  of  the  said  action, 
and  for  the  return  of  said  property  to  the  defendant,  if  return 
thereof  be  adjudged,  and  for  the  payment  to  him  of  such  sum 
as  may,  for  any  cause,  be  recovered  against  said  plaintiff,  the 
Trial  Justice  shall  endorse  upon  said  affidavit  a  direction  to  any 
Constable  of  the  County  in  which  said  Trial  Justice  shall  reside, 
requiring  said  Constable  to  take  the  property  described  therein  -^^  xv^as 
from  the  defendant,  and  keep  the  same,  to  be  disposed  of  accord- 
ing to  law ;  and  the  said  Trial  Justice  shall,  at  the  same  time, 

issue  a  summons,  with  a  copy  of  the  undertaking  directed  to  the 
defendant,  and  requiring  him  to  appear  before  said  Trial  Justice 
at  a  time  and  place  to  be  therein  specified,  and  not  more  than 
twenty  days  from  the  date  thereof,  to  answer  the  complaint  of 
said  plaintiff ;  and  the  said  summons  shall  contain  a  notice  to 
the  defendant  that  in  case  he  shall  fail  to  appear  at  the  time 
and  place  therein  mentioned  the  plaintiff  will  have  judgment 
for  the  possession  of  the  property  described  in  said  affidavit,  with 
the  costs  and  disbursements  of  said  action. 

Such  undertaking  not  necessary  unless  the  plaintiff  ^i^^^ma  the  immediate 
delivery  of  the  property.— Dtftord  v.  Samuels^  25  S.  C,  318. 

The  summons  is  fataUy  defective  if  it  name  a  day  for  trial  more  than 
twenty  days  after  its  date.— iSi'mmoTis  v.  Cochran^  29  S.  C,  81. 

13.  The  Constable  to  whom  said  affidavit,  endorsement  and 
summons  shall  be  delivered  shall  forthwith  take  the  property 
described  in  said  affidavit,  if  he  can  find  the  same,  and  shall 
keep  the  same  in  his  custody.  He  shall,  thereupon,  without 
delay,  serve  upon  said  defendant  a  copy  of  such  affidavit,  notice 
and  summons,  by  delivering  the  same  to  him  personally,  if  he 
can  be  found  in  said  County ;  if  not  found,  to  the  agent  of  the 
defendant  in  whose  possession  said  property  shall  be  found  ;  if 
neither  can  be  found,  by  leaving  such  copies  at  the  last  or  usual 
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place  of  abode  of  the  defendant,  with  some  person  of  suitable  age 
and  discretion.  And  he  shall  forthwith  make  a  return  of  his 
proceedings  thereon,  and  the  manner  of  serring  the  same,  to  the 
Trial  Justice  who  issued  the  said  summons. 

14.  The  defendant  may  at  any  time  after  such  service,  and  at 
least  two  days  before  the  return  day  of  said  summons,  serve  upon 
plaintiff,  or  upon  the  Constable  who  made  such  service,  a  notice 
in  writing  that  he  excepts  to  the  sureties  in  said  bond  or  under- 
taking ;  and  if  he  fail  to  do  so,  all  objection  thereto  shall  be 
waived.  If  such  notice  be  served,  the  sureties  shall  justify,  or 
the  plaintiff  give  new  sureties,  on  the  return  day  of  said  sum- 
mons, who  shall  then  appear  and  justify,  or  said  Trial  Justice 
shall  order  said  property  delivered  to  defendant,  and  shall  also 
render  judgment  for  defendant's  costs  and  disbursements. 

15.  At  any  time  before  the  return  day  of  said  summons,  the 
said  defendant  may,  if  he  has  not  excepted  to  plaintiff's  sureties, 
require  the  return  of  said  property  to  him  upon  giving  to  the 
plaintiff,  and  filing  same  with  the  Trial  Justice,  a  written  under- 
taking, with  one  or  more  sureties,  who  shall  justify  before  said 
Trial  Justice  on  the  return  day  of  said  summons,  to  the  effect 
that  they  are  bound  in  double  the  value  of  said  property,  as 
stated  in  plaintiff's  affidavit,  for  the  delivery  thereof  to  said 
plaintiff,  if  such  delivery  be  adjudged,  and  for  the  payment  to 
him  of  such  sum  as  may  for  any  cause  be  recovered  against  said 
defendant ;  and  if  such  return  be  not  required  before  the  return 
day  of  said  summons,  the  property  shall  be  delivered  to  said 
plaintiff. 

Quaiiflcatton     Sec.  72.  The  qualification  of  sureties  must  be  as  follows  : 
^^'^v.  iTsI     ^'  Each  of  them  must  be  a  resident  and  housekeeper  or  free- 
holder within  the  State. 

2.  Each  must  be  worth  double  the  amount  of  the  value  of  the 
property  as  stated  in  the  affidavit,  exclusive  of  property  exempt 
from  execution;  but  the  Trial  Justice,  on  justification,  may 
allow  two  or  more  sureties  to  justify  severally  in  less  amounts,  if 
the  whole  justification  be  equivalent  to  double  the  value  of  the 
said  property  sa  specified  in  said  affidavit, 
justiiicatioii  of     Sec.  73.  For   the   purpose  of    justification   the  surety   or 

sureties. 


iSTO^vTiTe!  sureties  shall  attend  the  Trial  Justice  at  or  within  the  times 
mentioned  in  subdivisions  14  and  15  of  Section  71,  and  may  be 
examined  on  oath,  on  the  part  of  the  plaintiff  or  defendant,  as 
the  case  may  be,  touching  his  sufficiency,  in  such  manner  as  the 


Digitized  by 


GooglQ 


OF  SOUTH  CAEOUNA.  35 

'  A.D.18M. 


Trial  Justice,  in  his  discretion,  may  think  proper.  The  exami- 
nation shall  be  reduced  to  writing  and  subscribed  by  the  surety, 
if  required  by  the  parties  or  either  of  them. 

Sec.  74.  If  the  Trial  Justice  find  the  surety  or  sureties  suffi-    Allowance  of 
cient,  he  shall  annex  the  examination  to  the  undertaking  and  ^^.,977^ — 
endorse  his  allowance  thereon,  and  the  Constable  shall  there- 
upon be  exonerated  from  liability. 

Sec,  76.  If  the  property,  or  any  part  thereof,  be  concealed  in    Property,  how 
a  building  or  enclosure,  the  Constable  shall  publicly  demand  its  concealed  in 
delivery.     If  it  be  not  delivered,  he  shall  cause  the  building  or  closured 
enclosure  to  be  broken  open,  and  take  the  property  into  his  pos-    ^^"  ^'^' 
session ;  and,  if  necessary,  he  may  call  to  his  aid  the  power  of 
his  County. 

Sec.  76.  When  a  Constable  shall  have  taken  property,  as  in    property,  how 
this  Title  provided,  he  shall  keep  it  in  a  secure  place,  and  deliver  — j^:;y79; — 
it  to  the  party  entitled  thereto,  upon  receiving  his  lawful  fees 
for  taking,  and  his  necessary  expenses  for  keeping  the  same. 

Sec.  77.  If  the  property  taken  be  claimed  by  any  other  per-  ciaim  of  prop- 
son  than  the  defendant  or  his  agent,  and  such  person  shall  make  pereonf 
affidavit  of  his  title  thereto,  and  right  to  the  possession  thereof,  ^^•'•^• 
stating  the  grounds  of  such  right  and  title,  and  serve  the  same 
upon  the  Constable,  the  Constable  shall  not  be  bound  to  keep 
the  property  or  deliver  it  to  the  plaintiff,  unless  the  plaintiff, 
on  demand  of  him  or  his  agent,  shall  indemnify  the  Constable 
against  such  claim,  by  an  undertaking,  executed  by  two  suffi- 
cient sureties,  accompanied  by  their  affidavits  that  they  are  each 
worth  double  the  value  of  the  property  as  specified  in  the  affidavit 
of  the  plaintiff,  and  are  freeholders  and  householders  of  the 
County.  And  no  claim  to  such  property  by  any  other  person 
than  the  defendant  or  his  agent  shall  be  valid  against  the  Con- 
stable, unless  made  as  aforesaid ;  and  notwithstanding  such  claim, 
when  so  made,  he  may  retain  the  property  a  reasonable  time  to 
demand  such  indemnity. 

The  actions  so  commenced  shall  be  tried  in  all  respects  as 
other  actions  are  tried  in  Trial  Justices'  Courts. 

The  judgment  for  the  plaintiff  may  be  for  the  possession,  or 
for  the  recovery  of  the  possession,  or  the  value  thereof  in  case  a 
delivery  cannot  be  had,  and  of  damages  for  the  detention.  If 
the  property  have  been  delivered  to  the  plaintiff,  and  the  defend- 
ant claim  a  return  thereof,  judgment  for  the  defendant  may  be 
for  a  return  of  the  property,  or  the  value  thereof  in  case  a  return 
cannot  be  bad,  and  damages  for  taking  and  withholding  the 
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^"■'v-*^  same.  An  execution  shall  be  issued  thereon,  and  if  the  judg- 
ment be  for  the  delivery  of  the  possession  of  personal  property, 
it  shall  require  the  officer  to  deliver  the  possession  of  the  same, 
particularly  describing  it,  to  the  party  entitled  thereto,  and  may, 
at  the  same  time,  require  the  officer  to  satisfy  any  costs  or  dam- 
ages recovered  by  the  same  judgment  out  of  the  personal  prop- 
erty of  the  party  against  whom  it  was  rendered,  to  be  specified 
therein,  if  a  delivery  thereof  cannot  be  had.  The  execution  shall 
be  returnable  within  sixty  days  after  its  receipt  by  the  officer  to 
the  Trial  Justice  who  issued  the  same. 

In  all  actions  for  the  recoveiy  of  the  possession  of  personal 
property,  as  herein  provided,  if  the  property  shall  not  have  been 
delivered  to  plaintiff,  or  the  defendant  by  answer  shall  claim  a 
return  thereof,  the  Trial  Justice  or  jury  shall  assess  the  value 
thereof,  and  the  injury  sustained  by  the  prevailing  party  by  rea- 
son of  the  taking  or  detention  thereof,  and  the  Trial  Justice 
shall  render  judgment  accordingly,  with  costs  and  disburse- 
ments. 

If  it  shall  appear  by  the  return  of  a  Constable  that  he  has 
taken  the  property  described  in  the  plaintiff's  affidavit,  and  that 
defendant  cannot  be  found,  and  has  no  last  place  of  abode  in 
said  County,  or  that  no  agent  of  defendant  could  be  found  on 
whom  service  could  be  made,  the  Trial  Justice  may  proceed  with 
the  cause  in  the  same  manner  as  though  there  had  been  a  per- 
sonal service. 

For  the  endorsement  on  said  affidavit  the  Trial  Justice  shall 

receive  an  additional  fee  of  twenty-five  cents,   which  shall  be 

included  in  the  costs  of  the  suit. 

Such  judgment  may  be  given  for  value  of  the  property,  though  the  demand 
is  only  for  its  recovery  and  damages  for  its  detention.--JqpKn  v.  Carrier ^  11 
S.  C,  327.  It  cannot  be  g^ven  in  case  where  party  is  entitled  to  general  dam- 
ages.—/&.  But  where  there  are  proper  allegations,  plaintiff  may,  on  appeal, 
in  Circuit  Ck)urt,  elect  to  treat  the  action  as  one  for  damages.— TTtZZtam^  v. 
Jrby^  16  S.  C,  871.  Where  verdict  is  not  in  proper  form,  the  Trial  Justice 
cannot  change  it ;  new  trial  is  the  remedy.— i>u^«e  v.  Armatrfrng,  28  S.  C, 
290. 

No  jurtodiction     Sec,  78,  But  no  Trial  Justice  shall  have  cognizance  of  a  civil 

inoertalnouMS.  o^f,*-.-. 
1870,  XIV.,  flSli  »C"on 

1878,  XV.,  496.       1.  In  which  the  State  is  a  party,  excepting  for  penalties  not 

exceeding  one  hundred  dollars. 

2.  Nor  where  the  title  to  real  property  shall  come  in  question. 

Does  not  include  proceedings  to  eject  tenant.— iStofc  v.  FickUng,  10  S.  C, 
80 ;  StaU  v.  Marshall,  34  S.  C,  507. 
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3.  Nor  of  a  civil  action  for  an  assault,  battery,  false  imprison-    ^'^"v^^ 
ment,  libel,  slander,  malicious  prosecution,  criminal  conversa- 
tion, or  seduction,  where  the  damages  claimed  exceed  one  hun- 
dred dollars. 

Sec.  79.  In  every  action  brought  in  a  Court  of  Trial  Justice,  Answer  of  title, 
where  the  title  to  real  property  shall  come  in  question,  the  defend-  ^^'  ^^^  *®* 
ant  may,  either  with  or  without  other  matter  of  defense,  set  forth 
in  his  answer  any  matter  showing  that  such  title  will  come  in 
question.  Such  answer  shall  be  in  writing,  signed  by  the  defend- 
ant or  his  attorney,  and  delivered  to  the  Trial  Justice.  The  Trial 
Justice  shall  thereupon  countersign  the  same  and  deliver  it  to  the 
plaintiff. 

Betition  by  landlord  for  ejection  of  tenant  is  not  snch  an  action.— <Stote  v. 
Fiekling,  10  S.  C,  80 ;  StaU  v.  MarshaU,  24  S.  C,  507. 

Sec.  80,  At  the  time  of  answering  the  defendant  shall  deliver  undertaking, 
to  the  Trial  Justice  a  written  undertaking,  executed  by  at  least  i870,xiv.,i88. 
one  sufficient  surety  and  approved  by  the  Trial  Justice,  to  the 
effect  that  if  the  plaintiff  shall,  within  twenty  days  thereafter, 
deposit  with  the  Trial  Justice  a  summons  and  complaint  in  an 
action  in  the  Circuit  Court  for  the  same  cause,  the  defendant 
will,  within  twenty  days  after  such  deposit,  give  an  admission  in 
writing  of  the  service  thereof. 

Where  the  defendant  was  arrested  in  the  action  before  the 
Trial  Justice,  the  undertaking  shall  further  provide  that  he  will 
at  all  times  render  himself  amenable  to  the  process  of  the  Court 
during  the  pending  of  the  action,  and  to  such  as  may  be  issued 
to  enforce  the  judgment  therein.  In  case  of  failure  to  comply 
with  the  undertaking,  the  surety  shall  be  liable  not  exceeding  one 
hundred  dollars. 

Sec.  81.  Upon  the  delivery  of  the  undertaking  to  the  Trial    g^jt  diacon- 

Justice,  the  action  before  him  shall  be  discontinued,  and  each  ^*]^^^|84; 

party  shall  pay  his  own  costs.  The  costs  so  paid  by  either  party 
shall  be  allowed  to  him  if  he  recover  costs  in  the  action  to  be 
brought  for  the  same  cause  in  the  Circuit  Court.  If  no  such 
action  be  brought  within  thirty  days  after  the  delivery  of  the 
undertaking,  the  defendant's  costs  before  the  Trial  Justice  may 
be  recovered  of  the  plaintiff. 

Sec.  82.  If  the  undertaking  be  not  delivered  to  the  Trial  u  undertaung 

Justice,  he  shall  have  jurisdiction  of  the  cause  and  shall  proceed  ^j^^gg^; 

therein;  and  the  defendant  shall  be  precluded  in  his  defense 
from  drawing  the  title  in  question. 

Sec.  83.  If,  however,  it  appear  on  the  trial  from  the  plain-    me  game. 
tiff's  own  showing  that  the  title  to  real  property  is  in  question,    •^^-686. 
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^''•"v*^  and  such  title  shall  be  disputed  by  the  defendant,  the  Trial  Jus- 
tice shall  dismiss  the  action  and  render  judgment  against  the 
plaintiff  for  the  costs. 

New  action.        Sec.  84.  When  a  suit  before  a  Trial  Justice  shall  be  discon- 

ib.,  •87.  tinned  by  the  delivery  of  an  answer  and  undertaking,  sa  provided 
in  Sections  79,  80  and  81,  the  plaintiff  may  prosecute  an  action 
for  the  same  cause  in  the  Circuit  Court,  and  shall  complain  for 
the  same  cause  of  action  only  on  which  he  relied  before  the  Trial 
Justice ;  and  the  answer  of  the  defendant  shall  set  up  the  same 
defense  only  which  he  made  before  the  Trial  Justice. 
_co8t8^ Sec.  86.  If  the  judgment  in  the  Circuit  Court  be  for  the 

ift.,188.  plaintiff,  he  shall  recover  costs;  if  it  be  for  the  defendant,  he 
shall  recover  costs,  except  that  upon  a  verdict  he  shall  pay  costs 
to  the  plaintiff,  unless  the  Judge  certify  that  the  title  to  real 
property  came  in  question  on  the  trial. 

Answer  of  title     Sec.  86.  If  11^  an  action  before  a  Trial  Justice  the  plaintiff 
ofactiSf"^""  have  several  causes  of  action,  to  one  of  which  the  defense  of  title 

ift.,«89.  ^Q  p^  property  shall  be  interposed,  and  as  to  such  cause  the 
defendant  shall  deliver  an  answer  and  undertaking,  as  provided 
in  Sections  79  and  80,  the  Trial  Justice  shall  discontinue  the  pro- 
ceedings as  to  that  cause,  and  the  plaintiff  may  commence  another 
action  therefor  in  the  Circuit  Court.  As  to  the  other  causes  of 
action,  the  Trial  Justice  may  continue  his  proceedings. 

Docketing  Soc.  87.  A  Trial  Justice,  on  the  demand  of  a  party  in  whose 
-^j^]i9o:  favor  he  shall  have  rendered  a  judgment,  shall  give  a  transcript 
thereof,  which  may  be  filed  and  docketed  in  the  ofBce  of  the 
Clerk  of  the  Circuit  Court  of  the  County  where  the  judgment 
was  rendered.  The  time  of  the  receipt  of  the  transcript  by  the 
Clerk  shall  be  noted  thereon  and  entered  in  the  abstracts  of 
judgments,  and  from  that  time  the  judgment  shall  be  a  judg- 
ment of  the  Circuit  Court ;  but  no  sale  shall  be  made  under  any 

iStTxix.,  880.  execution  issued  upon  such  judgment  in  the  Circuit  Court  until 
the  time  for  appealing  from  the  judgment  in  the  Trial  Justice 
Court  has  expired,  nor  pending  such  appeal.  If  the  judgment 
is  set  aside  in  the  Trial  Justice  Court,  it  shall  have  the  effect  of 
setting  aside  the  judgment  filed  and  docketed  in  the  Circuit 
Court.  The  filing  and  docketing  such  transcript  in  the  Circuit 
Court  shall  not  affect  the  right  of  the  Trial  Justice  to  grant  a 
new  trial.  A  certified  transcript  of  such  judgment  may  be  filed 
and  docketed  in  the  Clerk's  office  of  any  other  County,  and  with 
like  effect,  in  every  respect,  as  in  the  County  where  the  judg- 
ment was  rendered. 
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Sach  transcript  of  a  valid  Jadgment  only  of  the  Trial  Justice  can  be  so  filed ; 
if  judgment  is  null,  the  transcript  is  null.— Barron  y.  Dent,  17  S.  C,  75.  And 
the  transcript  must  show  everything  necessary  to  give  jurisdiction  to  the 
Trial  Justice,  to  make  the  judgment  valid.— Beruon  v.  Carrier,  28  S.  C,  119. 

Such  transcript  is  properly  signed  by  an  authorized  clerk  of  the  Trial  Jna- 
U<x,—Brovm  v.  Buttz,  15  S.  C,  490.  Trial  Justice  has  no  power  to  vacate  the 
judgment  after  the  transcript  has  been  filed  in  the  Circuit  Ck>urt.— /&. ;  Law- 
rence V.  Isear,  27  S.  C,  244.  When  transcript  filed  the  judgment  becomes  the 
judgment  of  the  CJourt  of  Common  Fleas,— Rhoad  v.  Patrick,  87  8.  C,  517. 

Sec.  88,  The  following  rules  shall  be  observed  in  the  Courts  -3^^^ 


of  TrialJustices:  ^*"•^'• 

1.  The  pleadings  in  the  Courts  are  :  (1.)  The  complaint  by 
the  plaintiff.     (2.)  The  answer  by  the  defendant. 

2.  The  pleadings  may  be  oral  or  in  writing.  If  oral,  the  sub- 
stance of  them  shall  be  entered  by  the  Trial  Justice  in  his 
docket ;  if  in  writing,  they  shall  be  fil6d  by  him,  and  a  reference 
to  them  shall  be  made  in  the  docket. 

Written  acceptance  by  the  defendant  will  cure  the  foilureof  Trial  Justice 
to  sign  the  original  summons.~Ben<on  v.  Carrier,  28  8.  C,  119. 

Defendant  may  oraUy  answer  a  written  complaint.—  Williama  v.  Irby,  15 
a  C,  460. 

3.  The  complaint  shall  state,  in  a  plain  and  direct  manner, 
facts  constituting  the  cause  of  action. 

4.  The  answer  may  contain  a  denial  of  the  complaint,  or  any 

part  thereof,  and  also  a  notice,  in  a  plain  and  direct  manner,  of 

any  facts  constituting  a  defense  or  counter-claim. 

Such  notice  of  counter-claim  must  be  given  ;  without  it  proof  of  the  counter- 
claim cannot  be  introduced,  under  general  demiaL—Williams  v.  Irby,  15  S.  C, 
458.  Demand  originating  in  contract  cannot  be  pleaded  as  counter-claim  in 
action  for  recovery  of  a  specific  chattel.— /&. 

5.  Pleadings  are  not  required  to  be  in  any  particular  form,  but 

must  be  such  as  to  enable  a  person  of  common  understanding  to 

know  what  is  intended. 

DiUard  v.  Samuels,  25  8.  C,  818. 

An  answer  that  aUeges  misrepresentation,  fraud  and  duress  need  not  set  out 
the  facts  and  circumstances  thereof.— i2t^g8  v.  Wilson,  SO  8.  C,  172. 

6.  Either  party  may  demur  to  a  pleading  of  his  adversary,  or 
to  any  part  thereof,  when  it  is  not  sufficiently  explicit  to  enable 
him  to  understand  it,  or  it  contains  no  cause  of  action  or  defense, 
although  it  be  taken  as  true. 

7.  If  the  Court  deem  the  objection  well  founded,  it  shall 
order  the  pleading  to  be  amended ;  and  if  the  party  refuse  to 
amend,  the  defective  pleading  shall  be  disregarded. 

8.  In  any  action  on  contract  where  a  defendant  does  not  appear  1839  xx  s^ 
and  answer,  the  plaintiff  may  file  proof  of  the  service  of  the 
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''"^'"v^^  summons  and  complaint,  or  of  the  summons,  on  one  or  more  of 
the  defendants,  and  that  no  answer  or  demurrer  has  been  served 
upon  him.  When  the  action  is  for  the  recovery  of  money  only, 
judgment  may  be  given  for  the  plaintiff  by  default  if  the  demand 
be  liquidated  ;  and  if  unliquidated,  and  the  plaintiff  itemize  his 
account  and  append  thereto  an  affidavit  that  it  is  true  and  cor- 
rect and  no  part  of  the  sum  sued  for  has  been  paid  by  discount 
or  .otherwise,  and  a  copy  be  served  with  the  summons  on  the 
defendant,  and  the  defendant  shall  neither  answer  or  demur,  the 
plaintiff  shall  have  judgment  for  the  sum  sued  for,  as  in  the 
case  of  liquidated  demands.  In  all  other  cases  where  the  defend- 
ant fails  to  appear  and  answer,  the  plaintiff  cannot  recover  with- 
out proving  his  case. 

The  last  olaiue  applies  to  cases  by  default.— Barron  v.  Denty  17  S.  C,  76. 

And  the  fact  of  indorsements  npon  the  summons  that  there  was  a  hearing 
and  examination  of  witnesses  is  not  sufficient  to  show  that  defendant  appeared 
and  defended.— /&. 

Nor  can  such  showing  be  made  by  parol  testimoDj.— /&. 

9.  In  an  action  or  defense  founded  upon  an  account,  or  an 

instrument  for  the  payment  of  money  only,  it  shall  be  sufficient 

for  a  party  to  deliver  the  account  or  instrument  to  the  Court, 

and  to  state  that  there  is  due  to  him  thereon,  from  the  adverse 

party,  a  specified  sum,  which  he  claims  to  recover  or  set  off. 

Does  not  nullify  last  clause  of  preceding  subdivisions ;  does  not  apply  to  case 
of  default.— Barron  v.  Dent,  17  S.  C,  75. 

10.  A  variance  between  the  proof  on  the  trial  and  the  allega- 
tions in  a  pleading  shall  be  disregarded,  as  immaterial,  unless 
the  Court  shall  be  satisfied  that  the  adverse  party  has  been  misled 
to  his  prejudice  thereby. 

11.  The  pleadings  may  be  amended  at  any  time  before  the 
trial,  or  during  the  trial,  or  upon  appeal,  when,  by  such  amend- 
ment, substantial  justice  will  be  promoted.  If  the  amendment 
be  made  after  the  joining  of  the  issue,  and  it  be  made  to  appear 
to  the  satisfaction  of  the  Court,  by  oath,  that  an  adjournment  is 
necessary  to  the  adverse  party  in  consequence  of  such  amend- 
ment, an  adjournment  shall  be  granted.  The  Court  may  also, 
in  its  discretion,  require,  as  a  condition  of  an  amendment,  the 
payment  of  costs  to  the  adverse  party. 

1887,  XIX.,  882.  12.  Executiou  may  be  issued  on  a  judgment  heretofore  or 
hereafter  rendered  in  Trial  Justices'  Courts  at  any  time  after 
the  rendering  of  such  judgment,  and  within  three  years  after  the 
rendition  thereof,  and  shall  be  returnable  sixty  days  from  date 
of  the  same,  but  no  sale  thereunder  shall  be  made  until  after  the 
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time  for  appealing  has  expired,  nor  pending  Buch  appeal :  Pro- 
videdy  That  in  cases  for  the  claim  and  delivery  of  personal  prop- 
erty where  bond  for  the  property  claimed  has  been  properly  given 
by  either  party,  the  status  of  such  property  shall  not  be  changed 
until  after  the  expiration  of  time  for  appealing  has  expired,  or 
until  such  appeal  has  terminated. 

In  issumg  execution  Trial  Jostice  acts  judicially  and  is  not  liable  in  damages 
therefor  unless  it  was  done  willfully  and  corruptly.— JfcCaZi  v.  Co/ien,  16  S. 
C,  445 ;  Abrams  v.  Carlisle,  18  S.  C,  242. 

Can  Trial  Justice  issue  execution  within  the  five  days  allowed  for  motion 
for  new  trial  %- Abrams  v.  Carlisle,  18  a  C,  242. 

13.  If  the  judgment  be  docketed  with  the  Clerk  of  the  Circuit 

Court,  the  execution  shall  be  issued  by  him  to  the  Sheriff  of  the 

County,  and  have  the  same  effect,  and  be  executed  in  the  same 

manner,  as  other  executions  and  judgments  of  the  Circuit  Court. 

Beferred  to.—Lawrence  v.  Isear,  27  S.  C,  244. 

Such  execution  may  be  tested  by  the  Clerk  of  said  Caart.— Bragg  v.  Ttiomp- 
son,  19  S.  C,  572. 

14.  The  Court  may,  at  the  joining  of  the  issue,  require  either 
party,  at  the  request  of  the  other,  at  that  or  some  other  specified 
time,  to  exhibit  his  account,  or  state  the  nature  thereof  as  far  as 
may  be  in  his  power,  and,  in  case  of  his  default,  preclude  him 
from  giving  evidence  of  such  parts  thereof  as  shall  not  have  been 
so  exhibited  or  stated. 

15.  The  provisions  of  this  Code  of  Procedure,  respecting  forms 
of  actions,  parties  to  actions,  the  rules  of  evidence,  the  times  of 
commencing  actions,  and  the  service  of  process  upon  corpora- 
tions, shall  apply  to  these  Courts. 

The  defendant  may,  on  the  return  of  process,  and  before 
answering,  make  an  offer  in  writing  to  allow  judgment  to  be  taken 
against  him  for  an  amount,  to  be  stated  in  such  offer,  with  costs. 
The  plaintiff  shall  thereupon,  and  before  any  other  proceedings 
shall  be  had  in  the  action,  determine  whether  he  will  accept  or 
reject  such  offer.  If  he  accept  the  offer,  and  give  notice  thereof, 
in  writing,  the  Trial  Justice  shall  file  the  offer  and  the  accept- 
ance thereof,  and  render  judgment  accordingly.  If  notice  of 
acceptance  be  not  given,  and  if  the  plaintiff  fail  to  obtain  judg- 
ment for  a  greater  amount,  exclusive  of  costs,  than  has  been 
specified  in  the  offer,  he  shall  not  recover  costs,  but  shall  pay  to 
the  defendant  his  costs  accruing  subsequent  to  the  offer. 

It  is  error  in  Trial  Justice  to  refuse  to  aUow  defendant's  counsel  to  cross- 
examine  generally  plaintiff's  witness.— i)i/tard  v.  Samuels,  26  S.  C,  818. 

Plaintiff  is  liable  for  all  costs  of  the  case,  subsequent  to  defendant's  offer,  if 
he  refuse  to  accept  it,  and  recover  less.— TTiWt/ord  v.  Oadsden,  27  S.  C,  87. 
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^'"■"■^^'"■^        16.  Where  twenty-five  or  more  dollars  is  demanded,  the  com- 

1878  XV    869* 

1891,  M.r  ins!  plaint  shall  be  served  on  the  defendant  twenty  days,  and  where 

less  than  that  sum  is  demanded,  five  days,  before  the  day  therein 

fixed  for  trial :  Provided,  That  if  the  plaintiff  shall  make  out 

that  he  is  apprehensive  of  losing  his  debt  by  such  delay,  and  the 

Trial  Justice  considers  that  there  is  good  reason  therefor  (the 

ground  of  such  apprehension  being  set  forth  in  an  affidavit,  and 

served  with  a  copy  of  the  complaint),  he  may  make  such  process 

returnable  in  such  time  as  the  justice  of  the  case  may  require. 

Defendant  may  waive  the  twenty  d&jE^  notice  ;  and  if  he  goes  to  trial  on  leas 
notice,  without  objection,  he  is  bound  by  the  judgment.— Benson  ▼.  Carrier ^ 
28  S.  C,  119.    As  to  the  proviso,  applied.— Carender  v.  Ward,  28  S.  C,  470. 

1876,  XVI.,  60.  ^"^^  -^^y  Trial  Justice  Court  of  this  State  shall  have  power  to 
grant  a  new  trial  in  any  case  tried  in  the  said  Court  for  reasons 
for  which  new  trials  have  usually  been  granted  in  the  Courts  of 
law  of  this  State;  but  the  case  tried  shall  only  be  heard  and 
tried  anew  by  the  Trial  Justice  before  whom  the  case  was  first 
tried. 

A  motion  for  a  new  trial  is  not  required  as  a  condition  precedent  to  an  ap- 
peal.—ifinnicA;  V.  Fort,  13  S.  C,  215. 

He  cannot  so  relieve  against  his  own  Judgments  on  grounds  of  mistake,  in- 
advertence, surprise  or  neglect ;  that  can  only  be  done  by  appeal.— 76.  So  as 
to  judgments  by  default,  that  may  be  satiedFkctorily  excused.— ixiuTrenoe  v. 
Isear,  27  S.  C,  244.  New  trial  will  not  be  granted  where  irrelevant  testimony 
is  received  against  objection,  which  could  not  have  affected  the  verdict.— 
Riggs  V.  WiUon,  SO  S.  C,  172.  Appeal  lies  to  the  Circuit  Court  from  an  order 
granting  a  new  trial.— Bed/cam  v.  Douglass,  85  S.  C,  669. 

-fb, 18.  No  motion  for  a  new  trial  shall  be  heard  unless  made 

within  five  days  from  the  rendering  of  the  judgment ;  but  the 

right  of  appeal  from  the  judgment  shall  exist  for  five  days  after 

the  refusal  of  a  motion  for  a  new  trial. 

Trial  Justice  cannot  hear  such  motion  unless  made  within  the  five  days.— 
Doty  V.  Duvall,  19  S.  C,  l43. 

T88flax~"787"  1^*  Whenever  either  party  to  a  civil  action  which  is  to  be  tried 
before  a  Trial  Justice  shall  file  with  the  Trial  Justice  issuing  the 
papers  an  affidavit  to  the  effect  that  he  does  not  believe  he  can 
obtain  a  fair  trial  before  the  Trial  Justice,  the  papers  shall  be 
turned  over  to  the  nearest  Trial  Justice  of  the  County,  who  shall 
proceed  to  try  the  case  as  if  he  had  issued  the  papers  :  Provided^ 
Such  affidavit  shall  set  forth  the  grounds  of  such  belief,  that 
two  days'  notice  of  the  application  for  such  transfer  shall  be 
given  to  the  adverse  party,  and  that  but  one  such  transfer  shall 
be  allowed  each  party  in  any  case.  This  provision  shall  not  apply 
to  trials  before  the  Judicial  Trial  Justice  of  the  city  of  Charleston. 
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II. 

Title 

III. 

Title 

IV.- 

Title 

V. 

Title 

VI. 

Title 

VII. 

Title  VIII. 
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Title  XIII. 

Title  XIV. 

Title 

XV. 

-Their  Form, 

-Time  of  Commenci7ig. 

-Parties. 

-Place  of  Trial. 

-Manner  of  Commencing. 

-Pleadings. 

-Provisional  Remedies. 

-Trial  and  Judgment. 

-Execution  of  the  Judgment. 

-Costs. 

-Appeals. 

-Miscellaneous  Proceedings. 

-Actions  in  Particular  Cases. 

-Provisions  Relating  to  Existing  Suits. 

-General  Provisions. 


This  Part,  as  to  appeals,  does  not  apply  in  criminal  cases  ;  they  are  gov- 
erned by  the  old  practice  before  the  Qodjd.—StaU  v.  Pitts,  12  S.  C,  180.  It  ap- 
plies only  to  Courts  of  Common  Pleas,  except  when  express  reference  is  made 
to  inferior  Coiirts.~Z>oey  v.  Duvall,  19  S.  C,  148.  Nor  does  it  apply  to  pro- 
ceedings by  t^hibition  or  mandamus.— S.  C.  Society  v.  Oemey,  8  8.  C,  53. 

TITLE  I. 

FORM  OF  CIVIL  ACTIONS. 


8lC 
8B.  One  form  of  action  established. 
90.  Parties,  bow  designated. 


SBC. 

91.  Actions  OD  Judgments. 
02.  Feigned  Issues  not  allowed. 


Section  89.  There  shall  be  in  this  State  but  one  form  of    Time  for  oom- 
action  for  the  enforcement  or  protection  of  private  rights  and  SonsfiS*  *°' 
the  redress  of  private  wrongs,  which  shall  be  denominated  a  civil 
action. 

No  action  lies  nnlees  a  caose  of  action  exists  wliich  would  formerly  have 
maintained  an  action  at  law  or  a  bill  in  eqvdty.— Southern  Man.  Co.  v.  Tew, 
5  8.C.,5. 

Whether  legal  or  equitable,  sach  rights  must  alike  be  enforced  or  protected 
by  the  same  form  of  action.— Parfccr  v.  Jacobs^  14  8.  C,  112 ;  Chapman  v. 
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Lipscomb,  18  8.  C,  222 ;  Scaife  v.  Thompson,  15  8.  C,  387.  No  change  is 
made  between  legal  and  eqnitable  causes  of  action.— C^pman  v.  Lipscomb, 
18  8.  C,  222  ;  SuUivan  v.  Sullivan,  20  8.  C,  500.  Bat  while  canses  of  action 
are  distinct  from  remedies,  they  are  enforcible  by  the  one  form  of  remedy.— 
Emory  v.  Hazard  Powder  Co.,  22  8.  C.»  476. 

Parties:  bow      Sec.  90.  In  Buch  action  the  party  complaining  shall  be  known 
^^j^^^ —  as  the  plaintiff,  and  the  adverse  party  as  the  defendant. 

Aotiong  on  Soc.  91.  No  action  shall  be  brought  upon  a  judgment  ren- 
^^?^^ —  dered  in  any  Court  in  this  State,  except  a  Court  of  Trial  Justice, 
between  the  same  parties,  without  leave  of  the  Court,  for  good 
cause  shown,  on  notice  to  the  adverse  party ;  and  no  action  on  a 
judgment  rendered  by  a  Trial  Justice  shall  be  brought  in  the 
same  County  within  five  years  after  its  rendition,  except  in  case 
of  his  death,  resignation,  incapacity  to  act,  or  removal  from  the 
County,  or  that  the  process  was  not  personally  served  on  the 
defendant,  or  on  all  the  defendants,  or  in  case  of  the  death  of 
some  of  the  parties,  or  where  the  docket  or  record  of  such  judg- 
ment is  or  shall  have  been  lost  or  destroyed. 
Feigned  tesues  Sec.  92.  Feigned  issues  shall  not  be  allowed,  and,  instead 
1870,  XIV.,  §96.  thereof,  or  when  a  question  of  fact,  not  put  in  issue  by  the  plead- 
ings, is  to  be  tried  by  a  jury,  an  order  for  the  trial  may  be  made, 
stating  distinctly  and  plainly  the  question  of  fact  to  be  tried ; 
and  such  order  shall  be  the  only  authority  necessary  for  a  trial. 


TITLE  11. 

TIME  OF  COMMENCING  CIVIL  ACTIONS. 


Chapter      I. — Actions  Generally. 
Chapter    II. — For  the  Recovery  of  Real  Property. 
Chapter  III. — Other  than  for  the  Recovery  of  Real  Property. 
Chapter  IV. — General  Provisions. 


CHAPTER  I. 

Actions  Generally. 


SBC. 

94.  Time  for  commencing  acUons,  Ac 


Sec. 
03.  Limitation  not  to  apply  wbere  action 
commenced  or  right  of  action  aocnied. 
Limitation  not 

action  com-  Sectioil  93.  The  provisions  of  this  Title  shall  not  extend  to 
right  of  action  actions  already  commenced^  or  to  cases  where  the  right  of  action 
"ib^i^oe; hae  already  accrued ;  but  the  statute  tb^n  in  force  shall  be  appli- 
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cable  to  such  cases,  according  to  the  subject  of  the  action  and    ^"•"v^-^ 
without  regard  to  the  form. 

Shand  v.  Gage,  9  S.  C,  188  ;  Hayes  v.  Clinkscales,  9  S.  C,  450  ;  Bratton  v. 
Guy,  12  S.  C,  42  ;  Bolt  v.  Dawkins,  16  S.  C,  210 ;  Nichols  v.  Briggs,  18  S.  C, 
478 ;  State  v.  Pinckney,  22  8.  C,  484  ;  Colvin  v.  PhUlips,  25  S.  C,  228  ;  Rehkopf 
T.  Kutdand,  30  8.  C,  234  ;  Lyks  v.  Roach,  30  S.  C,  291. 

Sec.  94.  Civil  actions  can  only  be  commenced  within  the    Time  for  com- 
periods  prescribed  in  this  Title,  after  the  cause  of  action  shall  t?onsfAc.*^_^" 
haye  accrued,  except  where,  in  special  cases,  a  diiferent  limita-    ^^•'*^- 
tion  is  prescribed  by  statute  and  in  the  cases  mentioned  in  Sec- 
tion 93.     But  the  objection  that  the  action  was  not  commenced 
within  the  time  limited  can  only  be  taken  by  answer. 

The  statate  cannot  avail  nnless  so  pleaded.— Cotu^v  y.  Timrtions,  16  S.  C, 
378;  Curetonv.  Westfield,  22  8.  C,  583 ;  Moore  v.  Smith,  29  8.  C,  254  ;  Fog- 
getU  V.  Gaffney,  88  8.  C,  303. 

Defendant  failing  to  so  object  by  answer  is  barred  from  making  that  defense 
on  trial.— Jones  v.  Massey,  9  8.  C,  876. 

Bnt  such  defense  does  not  preclude  other  defenses,  even  though  inconsist- 
ent.—Cofcr«  V.  leaser,  5  8.  C,  355. 

Statement  of  reasons  which  actuated  defendant  to  plead  such  limitation 
properly  stricken  out  of  answer  as  irrelevant.— Mc^ois  v.  Briggs  18  8.  C, 
473. 


CHAPTER  II. 

For  the  Recovery  of  Real  Property. 


SIC. 

96.  Wben  the  State  will  not  sue. 

90.  When  action  cannot  be  bronght  by 
granlee  from  the  State. 

97.  Wben  action  by  tbe  State  or  tbeir 
grantees  to  be  brougbt  within  ten 
yean. 

96.  Seiiln  within  ten  years,  wben  neces- 
sary.   Plaintiff  limited  to  two  actions. 

99.  Seizin  within  ten  years,  wben  neces- 
sary. In  action  or  defense  founded 
CD  tlUe,  Ac. 

100.  Action  after  entry  or  right  of  entry. 

101.  Pooession,  wben  presumed.  Occupa- 
tion, wben  deemed  under  legai  title. 


SBC. 

102.  Occupation  under  written  Instrument, 
&c. 

108.  Adverse  possession  under  written  in- 
strument, Ac. 

104.  Premises  actually  occupied  beld  ad- 
versely. 

105.  Adverse  possession  under  claim  of 
title  not  written. 

106.  Relation  of  landlord  and  tenant,  as 
affecting  adverse  possession. 

107.  Descent  cast;  effect  of. 
106.  Persons  under  disability. 

lOB.  After  forty  years,  no  action  whatever 
allowed. 


Section  95.  The  State  will  not  sue  any  person  for  or  in  w  b  e  n  t  b  e 
respect  to  any  real  property,  or  the  issues  or  profits  thereof,  by  fj^  ^"^  °®* 
reason  of  the  right  or  title  of  the  State  to  the  same,  unless —         isto,  xiv.TT»R. 

1.  Such  right  or  title  shall  have  accrued  within  twenty  years    1873,  xv.,  m. 
before  any  action  or  other  proceeding  for  the  same  shall  be  com- 
menced ;  or  unless 
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^'''"v^^  2.  The  state,  or  those  from  whom  it  claims,  shall  have  received 
the  rents  and  profits  of  such  real  property,  or  of  some  part 
thereof,  within  the  space  of  twenty  years. 

Does  not  operate  retrospectively.— Stote  v.  Pinckney,  82  S.  C,  484.  Until 
this  Section  was  passed  in  1870,  Uie  doctrine  of  nvUum  tempus  prevailed  in 
this  State.— State  v.  P.  O,  Co.,  22  S.  C,  50.— As  to  its  eifect,  it  remains  to  be 
constroed.— /SYote  v.  Pinckney,  22  S.  C,  484. 

When  adton     S6C.  96.  No  action  shall  be  brought  for  or  in  respect  to  real 

brought  by  property  by  any  person  claiming  by  virtue  of  letters  patent  or 

^»SSe.''^°™g''aiite  from  the  State,  unless  the  same  might  have  been  com- 

1870,  XIV.,  899.  menced  by  the  State  as  herein  specified  in  case  such  patent  or 

grant  had  not  been  issued  or  made. 

When  acdon     Soo.  97.  When  letters  patent  or  grants  of  real  property  shall 

iieit  mnteeB  bave  been  issued  or  made  by  the  State,  and  the  same  shall  be 

w^ithJn  ten  declared  void  by  the  determination  of  a  competent  Court,  ren- 

^^8100;  1878,  ^crcd  upou  an  allegation  of  a  fraudulent  suggestion,  or  conceal- 

XV.,  496.  nient,  or  forfeiture,  or  mistake,  or  ignorance  of  a  material  fact, 

or  wrongful  detaining,  or  defective  title,  in  such  case  an  action 

for  the  recovery  of  the  premises  so  conveyed  may  be  brought 

either  by  the  State,  or  by  any  subsequent  patentee  or  grantee  of 

the  premises,  his  heirs  or  assigns,  within  ten  years  after  such 

determination  was  made,  but  not  after  that  period. 

seizin  within     Soc,  98.  1.  No  action  for  the  recovery  of  real  property,  or 

nec?Srr^  for  the  recovery  of  the  possession  thereof,  shall  be  maintained, 

^twoacttona.   unless  it  appear  that  the  plaintiff,  his  ancestor,  predecessor,  or 

jioiVisb,^;;  gi^aiitor,  was  seized  or  possessed  of  the  premises  in  question 

^-  within  ten  years  before  the  commencement  of  such  acdon. 

The  plaintiff  in  all  actions  for  recovery  of  real  property,  or 
the  recovery  of  the  possession  thereof,  is  hereby  limited  to  two 
actions  for  the  same,  and  no  more  :  Provided,  That  the  costs  of 
the  first  action  be  first  paid,  and  the  second  action  be  brought 
within  two  years  from  the  rendition  of  the  verdict  or  judgment 
in  the  first  action,  or  from  the  granting  of  a  nonsuit  or  discon- 
tinuance therein. 

Action  against  railroad  company  for  damages  for  grading  and  trespass  on 
lands,  and  to  enjoin  further  appropriation  thereof,  is  not  sach  an  action.— 
Tompkins  v.  R.  R.  Co.,  80  S.  C,  479. 

seiiin  within  Sec,  99.  No  cause  of  action  or  defense  to  an  action  founded 
neeminrtoi^  upon  a  title  to  real  property  or  to  rents  or  services  out  of  the 
f  ou nd e d°aQ  same  shall  be  effectual,  unless  it  appear  that  the  person  prose- 
"^7ir"Yiv^  cuting  the  action  or  making  the  defense,  or  under  whose  title 
M02;  1878,  XV.,  ^^q  actiou  is  prosccuted  or  the  defense  is  made,  or  the  ancestor, 
predecessor  or  grantor  of  such  person,  was  seized  or  possessed  of 


1879,  XVII.,  79. 
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the  premises  in  question  within  ten  years  before  the  committing    ^"•"v^-^ 

of  the  act  in  respect  to  which  such  action  is  prosecuted  or  defense 

made. 

Sec.  100.  No  entry  upon  real  estate  shall  be  deemed  sufficient    Acdon   after 
or  valid  as  a  claim,  unless  an  action  be  commenced  thereupon  S^entiy!^ 
within  one  year  after  the  making  of  such  entry,  and  within  ten  itwVisJ^^r, 
years  from  the  time  when  the  right  to  make  such  entry  descended  ^®*- 
or  accrued. 

Sec.  101.  In  every  action  for  the  recovery  of  real  property  or    Poaession, 
the  possession  thereof,  the  person  establishing  a  legal  title  to  the  ed;  oocoration. 
premises  shall  be  presumed  to  have  been  possessed  thereof  within  under legai  title 
the  time  required  by  law  ;  and  the  occupation  of  such  premises  %ili;\^iz^jY'.l 
by  any  other  person  shall  be  deemed  to  have  been  under  and  in  **** 
subordination  to  the  legal  title,  unless  it  appear  that  such  prem- 
ises have  been  held  and  possessed  adversely  to  such  legal  title  for 
ten  years  before  the  commencement  of  such  action. 

Sach  adverse  poeseesion  gives  no  right  imtil  the  expiration  of  the  ten  years. 
-EOen  V.  ElUn,  16  S.  C,  182. 

There  can  be  no  adverse  possession  by  pnrcfaaser  under  contract  to  pnrcbase 
the  land  against  vendor  until  he  has  paid  the  purchase  money, —BlackweU  v. 
Ryon^  21  S.  C,  112.  Nor  by  purchaser  from  mortgagor,  with  notice  of  the 
mortgage,  against  the  mortgagee.— Norton  v.  Lewis^  8  8.  C,  25 ;  Clark  v. 
Smith,  18  S.  C,  585  ;  Lynch  v.  Hancock,  14  S.  C,  «tt.  But  there  can  be  by  pur- 
chaser against  a  judgment.— Go^cimnit^  v.  Jacobs,  14  8.  C.^  624.  There  can  be 
no  adverse  possession  against  any  of  the  co-tenants,  unless  it  is  against  aU.— 
Scaife  v.  Thompson,  15  8.  C,  387. 

But  successive  purchasers  cannot  tack  x>o6se6sionB  so  as  to  give  eadi  title.— 
P^ffues  V.  Warley,  14  8.  C,  180 ;  Ellen  v.  EUen,  16  8.  C,  182. 

There  can  be  no  adverse  posseesi<m  where  no  trespass  is  committed  against 
owner.— Ifosaey  v.  Duren^  8  8.  C,  84 ;  Mosely  v.  Hankinson^  25  8.  C,  519. 

Adverse  possession  under  Act  1871  to  ripen  into  title  must  run  twenty  years, 
and  is  not  limited  to  ten  years'  duration,  as  fixed  in  this  Sectkm  by  saneoA- 
ment  of  1878.— i2eAA^/  v.  KuMand,  80  a  C,  284  ;  LyUs  v.  Roach,  80  8.  C, 
291.  But  adverse  possession,  begun  in  1888,  is  controUed  by  this  Section,  then 
in  force.— JoAnson  v.  Cobb,  29  8.  C,  372. 

Sec.  102.  Whenever  it  shall  appear  that  the  occupant^  or  those  oeemadonm- 
under  whom  he  claims,  entered  into  the  possession  of  premises  SSom^trV"" 
under  claim  of  title,  exclusive  of  any  other  right,  founding  such  ^Js®. ^i§k^v ' 
claim  upon  a  written  instrument,  as  being  a  conveyance  of  the  ***• 
premises  in  question,  or  upon  the  decree  or  judgment  of  a  com- 
petent CJourt,  and  that  there  has  been  a  continued  occupation 
and  possession  of  the  premises  included  iA  such  instrument, 
decree  or  judgment,  or  of  some  part  of  such  premises,  under  su€h 
claim  for  ten  years,  the  premises  so  included  shall  be  deemed  to 
have  been  held  adversely ;  except  that  where  the  premises  so 
inelnded  consist  of  a  tract  divided  into  lots,  the  possession  of  one 
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''"^v"^    lot  shall  not  be  deemed  a  possession  of  any  other  lot  of  the  same 
tract. 

Occupancy  of  one  of  two  adjoining  parcels  of  land  included  within  lines  of 
plat  held  as  color  of  title  does  not  confer  title  by  adverse  possession  of  the 
other  parcel.— Afo^ei/  v.  Durerty  8  8.  C,  34. 

Adveree  poe-     Sec.  103.  For  the  purpose  of  constituting  an  adverse  posses- 
wS^  "iS^- sion,  by  any  person  claiming  a  title  founded  upon  a  written 
iB^^xlv  Tioe  instrument  or  a  judgment  or  decree,  land  shall  be  deemed  to 
have  been  possessed  and  occupied  in  the  following  cases  : 

1.  Where  it  has  been  usually  cultivated  or  improved. 

2.  Where  it  has  been  protected  by  a  substantial  enclosure. 

3.  Where,  although  not  enclosed,  it  has  been  used  for  the  sup- 
ply of  fuel  or  of  fencing  timber,  for  the  purposes  of  husbandry, 
or  the  ordinary  use  of  the  occupant. 

4.  Where  a  known  farm  or  a  single  lot  has  been  partly  improved, 
the  portion  of  such  farm  or  lot  that  may  have  been  left  not  cleared 
or  not  enclosed,  according  to  the  usual  course  and  custom  of  the 
adjoining  country,  shall  be  deemed  to  have  been  occupied  for  the 
same  length  of  time  as  the  part  improved  and  cultivated. 

Premises  ac-     Soc.  104.  Where  it  shall  appear  that  there  has  been  an  actual 
ffiadvereS^**  continued  occupation  of  premises,  under  a  claim  of  title,  exclu- 
isToTxiv.,  6107.  sive  of  any  other  right,  but  not  founded  upon  a  written  instru- 
ment or  a  judgment  or  decree,  the  premises  so  actually  occupied, 
and  no  other,  shall  be  deemed  to  have  been  held  adversely. 
Adveree  pos-      Sec.  105.  ^or  the  purpose  of  constituting  an  adverse  posses- 
cuSn'o"  tnie  sion  by  a  person  claiming  title  not  founded  upon  a  written  instru- 
^fh^i^ —  ment  or  a  judgment  or  decree,  land  shall  be  deemed  to  have  been 
possessed  in  the  following  cases  only : 

1.  Where  it  has  been  protected  by  a  substantial  enclosure. 

2.  Where  it  has  been  usually  cultivated  or  improved. 
Relation  of      Soc.  106.  Whenever  the  relation  of  landlord  and  tenant  shall 

tenantSsaffw^  have  existed  between  any  persons,  the  possession  of  the  tenant 

iSw^n^"^"*^  shall  be  deemed  the  possession  of  the  landlord  until  the  expira- 

7b.,  9109;  1878;  tiou  of  ten  years  from  the  termination  of  the  tenancy ;  or,  where 

there  has  been  no  written  lease,  until  the  expiration  of  ten  years 

from  the  time  of  refusal  to  pay  rent,  notwithstanding  that  such 

tenant  may  have  acquired  another  title,  or  may  have  claimed  to 

hold  adversely  to  his  landlord.     But  such  presumptions  shall  not 

be  made  after  the  periods  herein  limited. 

Descent  cast-      Scc.  107.  The  right  of  a  person  to  the  possession  of  any  real 

iw^^krv  8110  pr^P^r^y  shall  not  be  impaired  or  affected  by  a  descent  being 

cast  in  consequence  of  the  death  of  a  person  in  possession  of  such 

property. 
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This  changes  common  law  doctrine  as  to  transmission  of  possession  from  ^^^""v'""^ 
ancestor  to  heir,  which  inresomed  that  the  possession  was  rightfoL— OeH/«r  ▼. 
KaigUr,  15  S.  C,  262  ;  Duren  y.  Zee,  26  S.  C,  219.  When  the  heir  is  in  of  his 
ancestor^  possession  and  there  is  no  new  entry,  the  possession  of  the  heir  is 
that  of  the  ancestor.— Xhcren  v.  Kee^  26  S.  C,  219.  Bat  where  the  possession 
of  the  ancestor  has  been  interrupted  or  pnt  an  end  to,  the  entry  of  the  heir  is 
a  new  trespass,  and  the  possessions  do  not  nnite  to  make  title  in  heir.— Con^ 
don  ▼.  Morgan,  14  S.  C,  587  ;  Johnson  v.  Cobb,  29  8.  C,  872. 

Sec.  108.  If  a  person  entitled  to  commence  any  action  for   penons  under 
the  recovery  of  real  property,  or  to  make  an  entiy  or  defense  ^y^JiVr 
foanded  on  the  title  to  real  property,  or  to  rents  or  services  out 
of  the  same,  be,  at  the  time  such  title  shall  first  descend  or 
accrue,  either — 

1 .  Within  the  age  of  twenty-one  years ;  or, 

2.  Insane ;  or, 

3.  Imprisoned  on  a  criminal  or  civil  charge,  or  in  execution 
upon  conviction  of  a  criminal  offense  for  a  term  less  than  for 
life— 

The  time  during  which  such  disability  shall  continue  shall  not  -Ym,xv  m, 
be  deemed  any  portion  of  the  time  in  this  Chapter  limited  for 
the  commencement  of  such  action  or  the  making  of  such  entry 
or  defense ;  but  such  action  may  be  commenced,  or  entry  or 
defense  made,  after  the  period  of  ten  years,  and  within  ten  years 
after  the  disability  shall  cease,  or  after  the  death  of  the  person 
entitled  who  shall  die  under  such  disability ;  but  such  action 
shall  not  be  commenced,  or  entry  or  defense  made,  after  that 
period. 

Referred  to.— Duren  v.  Kee,  26  S.  C,  219. 

Sec.  109.  No  action  shall  be  commenced  in  any  case  for  the    After  forty 
recovery  of  real  property,  or  for  any  interest  therein,  against  a  JSatewaSow" 
person  in  possession  under  claim  of  title  by  virtue  of  a  written  ^' 
instrument,  unless  the  person  claiming,  his  ancestor  or  grantor, 
was  actually  in  the  possession  of  the  same  or  a  part  thereof 
within  forty  years  from  the  commencement  of  such  action.     And 
the  possession  of  a  defendant,  sole  or  connected,  pursuant  to 
the  prorisions  of  this  Section,  shall  be  deemed  valid  against  the 
world  after  the  lapse  of  said  period. 
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CHAPTER  III. 

Time  of  Commencing  Actions  othier  thian  for  the  Re- 
covery of  Real  Property. 


SBO. 

110.  LimltatloQ  prescribed. 

111.  Twenty  years, 
lis.  Six  yean. 
118.  Three  years. 
114.  Two  yean. 


Sec. 

115.  One  year. 

116.  AcdoDB  apon  current  account. 

117.  ActfODB  for  penalties, 
lia  Aotiona  for  other  reUef. 
110.  Acttons  by  the  State. 


Twenty  yeare. 
lb., » 118. 


1880,  XV XL, 
416. 


limitation      Sectioil  110.  The  periods  prescribed  in  Section  94  for  the 
isTTxrv^  niY  coDa™6°<^°^6^^  o'  actions  other  than  for  the  recovery  of  real 
property  shall  be  as  follows  : 

Sec.  111.  Within  twenty  years  : 

1.  An  action  upon  a  judgment  or  decree  of  any  Court  of  the 
United  States,  or  of  any  State  or  Territory  within  the  United 
States. 

2.  An  action  upon  a  bond,  or  other  contract  in  writing, 

secured  by  a  mortgage  of  real  property  ;  an  action  upon  a  sealed 

instrument  other  than  a  sealed  note  and  personal  bond  for  the 

payment  of  money  only,  whereof  the  period  of  limitation  shall 

be  the  same  as  prescribed  in  the  following  Section. 

Subdivision  2  doee  not  apply  to  action  for  breach  of  warranty  in  deeds  made 
before  1870.— Bratton  y.  Ouy,  12  S.  C,  42.  Nor  to  seal  note  which  matured 
before  that  tane.—Nic?u>l8  v.  Briggs,  18  S.  C,  478.  Bat  mortgage  given  to 
secure  it  might  be  foreclosed  at  any  time  within  twenty  years.— /  6.  Nor  to 
bond  ezecated  before  that  tmie.^Neely  v.  Yorkville,  10  S.  C,  141 ;  State  ▼. 
Lake,  80  S.  C,  48.  But  it  doee  apply  to  offidfd  bond  executed  since  that  time.— 
Strain  v.  Babb,  30  S.  C,  842. 

Sec.  112.  Within  six  years  : 

1.  An  action  upon  a  contract,  obligation  or  liability,  express 
or  implied,  excepting  those  provided  for  in  Section  111. 

Applies  to  actions  on  warranty  in  deed.— Brotton  v.  Ouy^  12  S.  C,  42. 

In  actions  against  heirs  or  devisees  to  subject  real  estate  in  their  posseeeion 
to  payment  of  debts  of  ancestor  or  devisor,  nine  months  must  be  added  to  the 
six  years.— CZtfvetond  v.  MillSy  0  a  C,  480. 

2.  An  action  upon  a  liability  created  by  statute,  other  than  a 
penalty  or  forfeiture. 

3.  An  action  for  trespass  upon  or  damage  to  real  property. 

4.  An  action  for  taking,  detaining  or  injuring  any  goods  or 

chattels,  including  actions  for  the  specific  recovery  of  personal 

property. 

AppUes  to  action  to  recover  houses  on  land  sold  to  plaintiff  by  party  in  pos- 
session.— Dominick  v.  Farr,  22  S.  C,  585.  To  action  to  recover  amount  of 
mistake  in  compromise  settlement  of  note.— McMakin  v.  Ootoan,  18  S.  C,  502. 


Six  years. 
1870,  XIV.,  »114. 
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5.  An  action  for  criminal  conversation,  or  for  any  other  injury    ^^*v*"*^ 
to  the  person  or  rights  of  another,  not  arising  on  contract,  and 

not  hereinafter  enumerated. 

6.  Any  action  for  relief  on  the  ground  of  fraud,  in  cases  which, 
heretofore,  were  solely  cognizable  by  the  Court  of  Chancery,  the 
cause  of  action  in  such  case  not  to  be  deemed  to  have  accrued 
until  the  discovery  by  the  aggrieved  party  of  the  facts  constitut- 
ing the  fraud. 

7.  Action  may  be  brought  in  any  of  the  Courts  of  this  State  isqi,  xx.,  i04g. 
properly  having  jurisdiction  thereof  on  any  policies  of  insurance, 

either  fire  or  life,  whereby  any  person  or  property  resident  or 

sitnate  in  this  State  may  be  or  may  have  been  insured,  or  for  or 

on  account  of  any  loss  arising  thereunder,  from  the  date  of  such 

lo8«>  or  from  the  accrual  of  the  cause  of  action  under  said  policy,  ^  ^TOUcy  *n  o  t 

any  ckmse  or  condition  in  the  said  policies  or  limitations  therein  contromng. 

contained  to  the  contrary  notwithstanding. 

Where  goods  held  for  safekeeping  are  destroyed,  this  limitation  begins  to 
nm  from  date  of  loss  or  of  owner's  notice  thereof,  and  not  from  time  of  de- 
mand.—Cofcr«  V.  Framr,  5  S.  C,  356. 

Snbdirision  6  applied.— Jrea?is  v.  Featter,  4  S.  C,  267 ;  BecOHe  v.  Pool,  13  S. 
C,  879  ;  Kibler  v.  Mollwain,  16  8.  C,  560  ;  Suber  v.  ChcmdUr,  18  8.  C,  686 ; 
RichanUon  y.  Mounce^  19  8.  C,  477 ;  McStv^en  v.  McCoum,  23  &  C,  342  ;  City 
Council  V.  Bank,  28  8.  C,  410  ;  Amieker  v.  New,  33  8.  C,  28. 

Sec.  113.  Within  three  years:  „i^reeyear». 

1.  An  action  against  a  Sheriff,  Coroner  or  Constable,  upon  a ^^' ^^v- •"*• 
liability  incurred  by  the  doing  of  an  act  in  his  official  capacity, 

and  in  virtue  of  his  office,  or  by  the  omission  of  an  official  duty, 
including  the  non-payment  of  money  collected  upon  an  execu- 
tion.    But  this  Section  shall  not  apply  to  an  action  for  an  escape. 

2.  An  action  upon  a  statute,  for  a  penalty  or  forfeiture,  where 
the  action  is  given  to  the  party  aggrieved,  or  to  such  party  and 
the  State,  except  where  the  statute  imposing  it  prescribes  a  dif- 
ferent limitation. 

Sec.  114.  Within  two  years  :  Twoyeai». 

1.  An  action  for  libel,  sknder,  assault,  battery,  or  false  impri-    ^^-^  •"®- 
Bonment. 

2.  An  action  upon  a  statute  for  a  forfeiture  or  penalty  to  the 
State. 

An  agreed  forfeit  of  a  certain  amount  to  State  for  breach  of  contract  is 
stipniated  damages  and  not  a  technical  penalty  ;  and  action  therefor  is  not 
hereby  batrred  in  two  yeKn.—Lipacomb  v.  Seegers,  19  S.  C,  426. 

Sec.  115.  Within  one  year  :  one  year. 

1.  An  action  against  a  Sheriff  or  other  officer  for  the  escape  of    '^^ *"7. 
a  prisoner  arrested  or  imprisoned  on  civil  process. 
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ActtoDs  upon     Soc.  116.  l^  an  action  brought  to  recover  a  balance  due 

corrent  looount  upon  a  mutual  open   and  current  account^  where  there  have 

been  reciprocal  demands  between  the  parties,  the  cause  of  action 

shall  be  deemed  to  have  accrued  from  the  time  of  the  last  item 

proved  in  the  account  on  either  side. 

A  seal  note  on  one  side  and  an  open  acoonnt  on  the  other  do  not  oonstitnte 
such  a  mntnal  open  and  cnnent  aoooont.— C^pman  ▼.  Chapman,  31  a  C, 
405. 

Actf  ons  for     Soc.  117.  ^.n  action  upon  a  statute  for  a  penalty  or  forfeit- 
-  jb.,7ii9. —  ure  given,  in  whole  or  in  part,  to  any  person  who  will  prosecute 
for  the  same  must  be  commenced  within    one  year  after  the 
commission  of  the  offense  ;  and  if  the  action  be  not  commenced 
within  the  year  by  a  private  party,  it  may  be  commenced  within 
two  years  thereafter,  in  behalf  of  the  State,  by  the  Attorney- 
General,  or  the  Solicitor  of  the  Circuit  where  the  offense  was 
committed,  unless  a  different  limitation  be  prescribed  in  the 
statute  under  which  the  action  is  brought. 
Actions  for     Soc.  118.  An  action  for  relief  not  hereinbefore  provided  for 
*^7b!'>iaoi —  must  be  commenced  within  ten  years  after  the  cause  of  action 
shall  have  accrued. 

Action  founded  npon  purely  legal  demand  not  governed  by  this  Section.— 
McMakin  v.  Qowan,  18  S.  C,  602. 

Actions  by  uie     Sec.  119.  The  limitations  prescribed  in  this  Chapter  shall 
Tft77ii«r — apply  ^  actions  brought  in  the  name  of  the  State,  or  for  its 
benefit,  in  the  same  manner  as  to  actions  by  private  parties. 


CHAPTER  IV. 

General   Provisions  as  to  the  Time  of  Comnrienclng 

Actions. 


Sic. 

190.  When  action  deemed  oommenoed. 

121.  ExcepcioD  -defendant  out  of  State. 

12S.  Exception  as  to  persons  under  dlsa- 
blUUes. 

128.  Death  of  person  entitled  before  limit- 
ation expires. 

124.  smtB  by  aliens. 

125.  Where  judgment  reversed. 


SIC. 

126.  Stay  of  action  by  InjunotioD,  Ac 

127.  Disability  must  exist  when  right  ac- 
crued. 

128.  Two  or  more  diaabiUties. 

129.  This  TiUe.  when  not  to  t^j, 

180.  The  like. 

181.  New  promise  must  be  in  writing. 


When  action     Sectioil  120.  An  action  is  commenced  as  to  each  defendant 

m^ced.  *^°™"  when  the  summons  is  served  on  him,  or  on  a  co-defendant,  who 

1880,  XIV.,  9122.  is  a  joint  contractor,  or  otherwise  united  in  interest  with  him. 

An  attempt  to  commence  an  action  is  deemed  equivalent  to  the 

commencement  thereof,  within  the  meaning  of  this  Title,  when 

the  summons  is  delivered  with  the  intent  that  it  shall  be  actually 
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seryed,  to  the  Sheriff  or  other  ofl8cer  of  the  CouDty  in  which  the  ^"-""v^*^ 
defendants  or  one  of  them  usually  or  last  resided  ;  or,  if  a  cor- 
poration be  defendant^  to  the  Sheriff  or  other  officer  of  the 
County  in  which  such  corporation  was  established  by  law,  or 
where  its  general  business  was  transacted,  or  where  it  kept  an 
officer  for  the  transaction  of  business. 
OureUm  v.  Dargan,  12  8.  C,  122  ;  State  v.  Coherty  13  8.  C,  198. 

Sec.  121,  If  when  the  cause  of  action  shall  accrue  against    Exception- 

any  person  he  shall  be  out  of  the  State,  such  action  may  be  com-  of  state.      _ 

menced  within  the  terms  herein  respectively  limited  after  the    ^^•'•*^- 

return  of  such  person  into  this  State  ;  and  if  after  such  cause  of 

action  shall  have  accrued  such  person  shall  depart  from  and 

reside  out  of  this  State,  or  remain  continuously  absent  therefrom 

for  the  space  of  one  year  or  more,  the  time  of  his  absence  shall 

not  be  deemed  or  taken  as  any  part  of  the  time  limited  for  the 

commencement  of  such  action. 

The  saying  clause  of  this  8ection  as  to  persons  who  ''  return ^^  to  the  State 
embraces  sach  iwrsons  as  come  into  the  8tate  without  a  previous  residence 
hexe,— Burrows  v.  French,  14  8.  C,  166. 

Sec.  122.  If  a  person  entitled  to  bring  an  action  mentioned    Exception  as 
in  the  last  Chapter,  except  for  a  penalty  or  forfeiture,  or  against  de/SKSum^ 
a  Sheriff  or  other  officer  for  an  escape,  be,  at  the  time  the  cause    ^'>m9i«4. 
of  action  accrued,  either — 

1.  Within  the  age  of  twenty-one  years ;  or, 

2.  Insane;  or, 

3.  Imprisoned  on  a  criminal  or  civil  charge,  or  in  execution 
under  the  sentence  of  a  criminal  Court  for  a  term  less  than  his 
natural  life — 

The  time  of  such  disability  is  not  a  part  of  the  time  limited 

for  the  commencement  of  the  action  ;  except  that  the  period 

within  which  the  action  must  be  brought  cannot  be  extended 

more  than  five  years  by  any  such  disability,  except  infancy  ;  nor 

can  it  be  so  extended,  in  any  case,  longer  than  one  year  after  the 

disability  ceases. 

An  infant  has  as  much  time  within  which  to  bring  his  action  as  persons  not 
under  disability,  and  under  this  Section  he  has  one  additional  year  after  his 
majority,  but  no  longer,  to  do  so,  if  the  time  limited  expire  before  or  within 
that  additional  jeax.—Fricks  v.  Lewis,  26  8.  C,  287 ;  Anderson  v.  Simms,  29 
a  C,  347. 

Sec.  123.  If  a  person  entitled  to  bring  an  action  die  before  Death  of  per- 
the  expiration  of  the  time  limited  for  the  commencement  thereof,  JSre^^n^to^ 
and  the  cause  of  action  survive,  an  action  may  be  commenced  by  f^*^'     ^,^ 

•*  *'    lo«0,  JLlV.,  91«»* 

his  representatives,  after  the  expiration  of  that  time,  and  within 


Digitized  by  VjOOQ IC 


54  CODE  OF  CIVIL  PROCEDURE 

A.  D.  18M. 

^"•"v^-^  one  year  from  his  death.  If  a  person  against  whom  an  action 
may  be  brought  die  before  the  expiration  of  the  time  limited  for 
the  commencement  thereof,  and  the  cause  of  action  survive,  an 
action  may  be  commenced  against  his  executors  or  administra- 
tors after  the  expiration  of  that  time,  and  within  one  year  after 
the  issuing  of  letters  testamentary  or  of  administration. 

Only  applies  to  caseB  where  the  Statute  commenoed  to  nm  in  lifetime  of  de- 
cedent, and  statntory  period  expired  before  administration.— iSKratn  v.  Babb^ 
SO  S.  C,  342.  It  mnst  be  shown  that  the  action  was  commenoed  within  one 
year  after  letters  testamentary  or  of  administration  were  granted,  or  the  plea 
of  Statute  of  Limitations  wiU  not  a,Yaii.—Foggette  v.  Oaffney,  38  S.  C. ,  303. 

Where  statutory  period  has  not  expired  before  administration,  the  execntor 
or  administrator,  imder  the  law  protecting  administrator  or  executor  from 
suit  for  nine  months,  that  time  must  be  added  to  the  statutory  period.— CZeve- 
land  y.  Mills,  9  S.  C,  435 ;  Hdyea  v.  Clinksoales,  9  S.  C,  450 ;  Moore  v.  Smith, 
29  S.  C,  254. 

Where  action  is  in  form  ex  delictOy  and  defendant  die,  it  cannot  be  revived 
against  his  personal  representatives.— JTuif  v.  Watkins,  20  S.  C,  477. 

Suits  by  auens.     gec,  124.  When  a  person  shall  be  an  alien  subject,  or  citizen 

Jb.,«i28.  ^j  ^  country  at  war  with  the  United  States,  the  time  of  the  con- 
tinuance of  the  war  shall  not  be  part  of  the  period  limited  for 
the  commencement  of  the  action. 

wbere  j^-     Sec.  125.  If  an  action  shall  be  commenced  within  the  time 

T5T»i27.~^  prescribed  therefor,  and  a  judgment  therein  be  reversed  on 
appeal,  the  plaintiff,  or,  if  he  die  and  the  cause  of  action  survive, 
his  heirs  or  representatives,  may  commence  a  new  action  within 
one  year  after  the  reversal. 

star  of  actton  Sec.  126.  When  the  commencement  of  an  action  shall  be 
tc.  ^^  stayed  by  injunction  or  statutory  prohibition,  the  time  of  the 

J/).,  1 188.  continuance  of  the  injunction  or  prohibition  shall  not  be  part  of 
the  time  limited  for  the  commencement  of  the  action. 

Disabiuty  must  Sec.  127.  ^o  Person  shall  avail  himself  of  a  disability,  unless 
^irt^en  right  -^  ^jig^ed  when  his  right  of  action  accrued. 

ib.,  tl29.  Where  disabiUtj  intervenes  after  right  of  action  accrues,  it  does  not  stop 

this  Statute.— 5*u6rtcA;  v.  Adams,  20  8.  C,  49. 

Two  or  more  Soc.  128.  When  two  or  more  disabilities  shall  co-exist  at  the 
^^"tI^ —  *™®  *^®  right  of  action  accrues,  the  limitation  shall  not  attach 
until  they  all  be  removed. 

This  Title,  Sec.  129.  This  Title  shall  not  affect  actions  to  enforce  the 
when  not  to  ap-  p^yjugn^;  ^f  \y\\\s^  notes  or  other  evidences  of  debt,  issued  by 

Jb.,ii8i.       moneyed  corporations,  or  issued  or  put  in  circulation  as  money. 

The  like.  Soc.  130.  This  Title  shall  not  affect  actions  against  directors 

/ft.,  §182.  or  stockholders  of  a  moneyed  corporation,  or  banking  associa- 
tions, to  recover  a  penalty  or  forfeiture  imposed,  or  to  enforce  a 
liability  created  by  law ;  but  such  actions  must  be  brought  within 
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six  years  after  the  discovery  by  the  aggrieved  party  of  the  facts 
upon  which  the  penalty  or  forfeiture  attached^  or  the  liability 
wafi  created^  unless  otherwise  provided  in  the  law  under  which 
such  corporation  is  organized. 

Sec.  131.  No  acknowledgment  or  promise  shall  be  sufficient 
evidence  of  a  new  or  continuing  contract^  whereby  to  take  the  E^ 
case  out  of  the  operation  of  this  Title,  unless  the  same  be  con- 
tained in  some  writing  signed  by  the  party  to  be  charged  thereby; 
but  payment  of  any  part  of  principal  or  interest  is  equivalent  to 
a  promise  in  writing. 

This  Section  has  reference  only  to  the  evidence  necessary  to  establish  an 
acknowledgment  or  new  promise,  bat  does  not  change  the  pre-existing  law  as 
to  what  acknowledgments  will  continne  a  debt  not  barred  or  what  new  prom- 
ises win  create  a  new  contract.—  Ester  v.  Woody  21 S.  C,  600. 

Parol  promise  not  to  plead  the  statute  cannot  operate  as  a  waiver  or  as  an 
agreement,  or  by  way  of  estoppel  to  subvert  this  Section.— fltZZ  v.  PerriUy  21 
S.  C,  356. 

A  verbal  promise  to  pay  a  debt  after  discharge  in  bankruptcy  is  not  affected 
by  this  Section,  but  is  valid.— Z/ani«fr  v.  ToUeson,  20  S.  C,  57. 

Administrator  putting  due  bill  made  by  him  upon  his  inventory  is  not  such 
new  promise.— BtocA;  v.  White,  13  S.  C,  87. 

Payments  by  one  of  joint  contractors  do  not  bind  the  others  and  deprive 
them  of  the  protection  herein  provided.— -SmtWi  v.  Toumaend,  9  Rich.,  44 ; 
SnUth  V.  Caldwell,  15  Rich.,  374 ;  Shubriok  v.  Adams,  20  S.  C,  49  ;  Walter  v. 
Kraft,  23  S.  C,  578.  And  if  payments  have  been  made  by  debtor,  the  action, 
after  expiration  of  six  years,  must  be  on  new  promise  implied  from  payment, 
and  not  on  note.— Fleming  v.  Fleming,  88  S.  C,  505. 

Does  not  apply  to  judgment  obtained  before  adoption  of  Code,  under  Sec. 
9S,—Colvin  V.  Phillips,  25  S.  C,  228. 


New 
must  be 


promii 
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TITLE  III. 


PARTIES  TO  CIVIL  ACTIONS. 


8TC. 
132.  Party  In  Interest  to  sue;  action  by 

grantee  of  land  held  adversely. 
188.  Aasfgnment  oC  thing  In  action. 
184.  Actions  by  executor,  trustee,  Ac 

186.  Actions  by  and  against  married  wo- 
men. 

188.  Infants,  actions  by  and  against. 

187.  Quardlan,  how  appointed. 


Sec. 

188.  Who  may  be  plalntUb. 

189.  Who  may  be  defendants. 

140.  One  or  more  may  sue  or  defend  for  all. 

141.  One  action  against  the  different  par- 
ties to  bills  and  notes. 

142.  Action,  when  not  to  abate. 

148.  Court  to  decide  controversy,  &c;  in- 
terpleading. 


Section  132 

of  the 
Section 


Every  action  must  be  prosecuted  in  the  name  party  in  inter- 
real  party  in  interest,  except  as  otherwise  provided  in  Si'by^^t&e 
134  ;  but  this  Section  shall  not  be  deemed  to  authorize  ?'e^^^" 
the  assignment  of  a  thing  in  action  not  arising  out  of  contract,  i^^o,  xiv.,  W84. 
But  an  action  may  be  maintained  by  a  grantee  of  land  in  the 
name  of  the  grantor,  or  his  or  h^r  heirs  or  legal  representatives, 
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when  the  grant  or  grants  are  void  by  reason  of  the  actual  poeses- 
sion  of  a  person  claiming  under  a  title  adverse  to  that  of  the 
grantor  at  the  time  of  the  delivery  of  the  grant,  and  the  plaintiff 
shall  be  allowed  to  prove  the  facts  to  bring  the  case  within  this 
provision. 

This  Section  does  no  more  than  ezprees  a  long  established  principle,  that  all 
parties  at  interest  should  be  made  parties. — Cathcart  v.  Sugenheim^r^  18  S.  C, 
123. 

Only  the  real  party  in  interest  can  sue. — Sullivan  v.  Hellams,  6  S.  C,  184. 

A  County,  as  real  party  in  interest,  may  sue  on  official  bond  of  County  Trea- 
surer.—Grccnm^te  Co.  V.  i?imton,  9  8.  C,  I. 

Distributees  may  sue  in  their  own  names  upon  the  bond  of  administrator  of 
their  intestate.— Xdmi'ner  v.  Hope^  9  8.  C,  253. 

Action  may  be  brought  in  name  of  State  alone  on  official  bond  of  Clerk.— 
Stats  V.  Moses,  18  8.  C,  366. 

A  mortgage  given  to  City  Council  of  Charleston  to  secure  certain  bonds 
issued  by  them  to  mortgagor  is  properly  sued  in  name  of  City  Council.— (?i*y 
Council  V.  Caulfield,  19  S.  C,  201. 

Probate  Judge,  as  successor  of  the  Ordinary,  cannot,  as  real  party  in  inter- 
est, sue  on  administration  bond  given  to  his  predecessor.— Jo^tmoti  y.  Dawkins, 
20  8.  C,  528. 

Action  at  law  to  recover  property  of  lunatic  or  damages  for  its  detention 
must  be  brought  in  name  of  lunatic  by  his  committee.—  Cathcart  v.  Sugen- 
hHmer,  18  S.  C,  128. 

nentof  Soc.  133.  In  the  case  of  an  assignment  of  a  thing  in  action^ 
^°b^ti36^*^"  *^®  action  of  the  assignee  shall  be  without  prejudice  to  any  set- 
off or  other  defense  existing  at  the  time  of  or  before  notice  of 
the  assignment ;  but  this  Section  shall  not  apply  to  a  negotiable 
promissory  note  or  bill  of  exchange,  transferred  in  good  faith^ 
and  upon  good  consideration,  before  due. 

In  action  by  assignee  of  sealed  note  against  maker,  defendant  may  set  up 
debt  due  him  by  assignor  before  notice  of  assignment  as  equitable  defense, 
though  pleaded  by  counter-claim,  without  demand  for  judgment  thereon.— 
SuUivanv.  Blythe,  14  8.  C,  621. 

So  assignee  of  share  of  distributee,  who  is  surety  on  administration  bond, 
takes  subject  to  his  liability  on  such  bond.— £o&o  v.  Vaiden,  20  8.  C,  271.  And 
assignee  of  bond  and  mortgage  takes  subject  to  credits  that  should  go  on 
them.—Moffett  v.  Hardin,  22  8.  C,  9. 

This  Section  does  not  apply  where  party  moves  to  set  off  judgment  against 
him  by  a  judgment  he  holds  against  the  other  party,  when  the  judgment 
against  him  has  been  assigned  by  the  other  party  far  yalue. —Simmons  v.  i2eid, 
81  8.  C,  389. 

Acuonsbyex-     Soc.  134,  An   executor  or  administrator,  a  trustee  of  an 
^?  ''  express  trust,  or  a  person  expressly  authorized  by  statute,  may 

ib.,  8186.  gyg^  without  joining  with  him  the  person  for  whose  benefit  the 
action  is  prosecuted.  A  trustee  of  an  express  trust,  within  the 
meaning  of  this  Section,  shall  be  construed  to  include  a  person 
with  whom,  or  in  whose  name,  a  contract  is  made  for  the  benefit 
of  another. 
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Ccrnimiwrioner  in  Equity  oonld  sue  in  his  own  name  on  bond  given  to  him  for     "^"V"*^ 
benefit  of  others,  although  it  had  been  turned  over  to  the  Clerk,  his  suc- 
oeesor.— Ba2in(/8  v.  Williamaony  6  S.  C,  119. 

Administrator  may  sae  in  his  own  name  on  note  payable  to  him  as  sach, 
thoogh  it  had  been  transferred,  and  suit  is  for  benefit  of  assignee.— Carro//  v. 
Sim,  13  S.  C,  430. 

Clerk  of  Court  is  proper  party  to  sue  on  bond  given  to  former  Commissioner 
in  Equity  in  his  County.— Daniel  v.  Moses,  12  S.  C,  180  ;  Clark  v.  Smith,  13 
8.  C,  585. 

Buooeeding  committee  may  bring  action  against  executors  of  deceased  com- 
mittee for  an  account,  without  joining  the  lunatic  as  a  party.— ^sA^  v.  Hol- 
man,  15  a  C,  07. 

Where  equitable  relief  as  to  estate  of  lunatics  is  sought,  it  seems  that  the 
committee  may  sue  alojie.—Cathcart  v.  Sugenheimer,  18  8.  C,  123.  But  he 
cannot  sue  alone  in  action  at  law.— GWJ^n  v.  Oriffin,  20  8.  C,  486. 

Superintendent  of  Penitentiary  may  sue  in  his  own  name  for  amounts  due 
8tate  by  hirer  of  convicts  for  their  e8cape.—Irtp«co?n6  v.  Seegers,  19  8.  C,  425. 

Probate  Judge,  as  successor  of  Ordinary,  may  sue  in  his  own  name  upon 
administration  bond  given  to  his  predecessor.— JbA?i«on  v.  Dawkins,  20  8.  C, 
528. 

Sec.  13&.  When  a  married  woman  is  a  party  her  husband  Acaonsbyand 
must  be  joined  with  her,  except  that —  won^n.   

1.  When  the  action  concerns  her  separate  property,  she  may    ^'*"•^'^• 
sue  or  be  sued  alone  :  Provided,  That  neither  her  husband  nor 

his  property  shall  be  liable  for  any  recovery  against  her  in  any 
such  suit ;  but  judgment  may  be  enforced  by  execution  against 
her  sole  and  separate  estate  in  the  same  manner  as  if  she  were 
sole. 

2.  When  the  action  is  between  herself  and  her  husband  she 
may  sue  or  be  sued  alone ;  and  in  no  case  need  she  prosecute  or 
defend  by  a  guardian  or  next  friend. 

Where  wife  is  sued  upon  contract  other  than  for  necessary  support,  the  hus- 
band is  a  formal  and  not  a  substantial  party. —Ross  v.  Linder,  12  8.  C,  592. 

Where  an  action  against  a  married  woman  does  not  concern  her  separate 
pgoperty,  her  husband  is  a  necessary  party ;  where  it  does,  he  is  only  a  proper 
party.— Xotirry  v.  Jackson,  27  8.  C,  318. 

But  where  the  action  does  concern  her  separate  property  and  the  husband 
has  a  vested  right  in  it,  then  he  is  necessary  -party,— Bannister  v.  BuU,  16  8. 
C,  220. 

Sec.  186.  When  an  infant  is  a  party  he  must  appear  by  guar-  infants,  actions 

dian,  who  may  be  appointed  by  the  Court  in  which  the  action  is  ^J^^iiJ^^' 

prosecuted,  or  by  a  Judge  thereof,  or  a  Probate  Judge,  or  by  a  ^"•'  ^ 

Master  in  those  Counties  where  the  office  of  Master  now  or  may 

hereafter  exist;  but  if  the  action  be  for  the  partition  of  real 

estate  the  guardian  may  also  be  appointed  by  the  Clerk  of  the 

Court  of  Common  Pleas. 

Probate  Judge  may  appoint  guardian  ad  litem  for  infants  parties  to  actions 
in  the  Oourt  of  CJommon  Pleas.— IVapter  v.  Waldo,  16  8.  C,  276  ;  Lyles  v. 
fld«fcea,35  8.  C.,391. 
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^"■""^''^^  Sec.  137.  The  gnardian  shall  bo  appointed  as  follows  : 
appoiSS!^^^  1.  When  the  infant  is  plaintiff^  upon  the  application  of  the 
1870,  XIV.,  8189.  infant,  if  he  be  of  the  age  of  fourteen  years ;  or  if  under  that  age, 
upon  the  application  of  his  general  or  testamentary  guardian,  if 
he  has  any,  or  of  a  relative  or  friend  of  the  infant.  If  made  by  a 
relative  or  friend  of  an  infant,  notice  thereof  must  first  be  given 
to  such  guardian,  if  he  has  one  ;  if  he  has  none,  then  to  the  per- 
son with  whom  such  infant  resides. 

YSl ^«  When  the  infant  is  defendant,  upon  the  application  of  the 

infant,  if  he  be  of  the  age  of  fourteen  years,  and  apply  within 
twenty  days  after  service  of  the  summons.  If  he  be  under  the 
age  of  fourteen,  or  neglect  so  to  apply,  then  upon  the  application 
of  any  other  party  to  the  action,  or  of  a  relative  or  friend  of  the 
infant,  after  notice  of  such  application  being  first  given  to  the 
general  or  testamentary  guardian  of  such  infant,  if  he  has  one 
within  this  State  ;  if  he  has  none,  then  to  the  infant  himself,  if 
over  fourteen  years  of  age,  and  within  the  State ;  or  if  under 
that  age,  and  within  the  State,  to  the  person  with  whom  such 
infant  resides.  And  in  an  action  for  the  partition  of  real  prop- 
erty, or  for  the  foreclosure  of  a  mortgage  or  other  instrument, 
when  an  infant  defendant  resides  out  of  the  State,  or  is  tempo- 
rarily absent  therefrom,  the  plaintiff  may  apply  to  the  Court  in 
which  the  action  is  pending,  or  to  a  Judge,  Clerk  or  Master 
thereof,  and  will  be  entitled  to  an  order  designating  some  situa- 
ble  person  to  be  the  guardian  for  the  infant  defendant,  for  the 
purpose  of  the  action,  unless  the  infant  defendant,  or  some  one 
in  his  behalf,  within  a  number  of  days  after  the  service  of  a  copy 
of  the  order,  which  number  of  days  shall  be  in  the  said  order 
specified,  shall  procure  to  be  appointed  a  guardian  for  the  said 
infant;  and  the  Court  or  officer  appointing  shall  give  special 
directions  in  the  order  for  the  manner  of  the  service  thereof, 
which  may  be  upon  the  infant. 

And  in  case  an  infant  defendant,  having  an  interest  in  the 
event  of  the  action,  shall  reside  in  any  State  with  which  there 
shall  not  be  a  regular  communication  by  mail,  on  such  fact  satis- 
factorily appearing  to  the  Court,  the  Court  may  appoint  a  guar- 
dian ad  litem  for  such  absent  infant  party,  for  the  purpose  of 
protecting  the  rights  of  such  infant  in  said  action,  and  on  such 
guardian  ad  litem  process,  pleadings  and  notice  in  the  action 
may  be  served  in  the  like  manner  as  upon  a  party  residing  in 
this  State. 

No  jurisdiction  of  the  persons  of  infants  can  be  obtained  except  by  exact 
compliance  with  the  requirements  of  this  Section.— Finley  v.  Robertton^  17  8. 
C.y  435  ;  Riker  v.  Vaughn,  28  S.  C,  187 ;  Tederall  v.  Bouknighty  25  8.  C,  275, 
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Notice  to  father  and  infants,  to  appear  and  answer  complaint,  there  being    ^'— v*—^ 
no  general  or  testamentary  guardian,  and  they  residing  with  him,  was  sub- 
stantial notice  of  application  for  appointment  of  goardian  ad  litem.— Lyles  v. 
HaakeU,  35  S.  C,  891. 

Sec.  138.  All  persons  having  an  interest  in  the  subject  of  the  who  may  be 
action,  and  in  obtaining  the  relief  demanded,  may  be  joined  as  ?87o,  xiv.,  §i40. 
plaintiff,  except  as  otherwise  provided  in  this  Title. 

Roberts  v.  Johns,  10  S.  C,  101 ;  HeUams  v.  Switzer,  24  S.  C,  89  ;  Stallings  v. 
Borrete,  26  8.  C,  474. 

Sec.  139.  Any  person  may  be  made  a  defendant  who  has  or  who  may  be 
claims  an  interest  in  the  controversy  adverse  to  the  plaintiff,  or  i^o'xiv^siii 
who  is  a  necessary  party  to  a  complete  determination  or  settle- 
ment of  the  questions  involved  therein  ;  and  in  an  action  to  re- 
cover the  possession  of  real  estate,  the  landlord  and  the  tenant 
thereof  may  be  joined  as  defendants ;  and  any  person  claiming 
title  or  a  right  of  possession  to  real  estate  may  be  made  parties 
plaintiff  or  defendant,  as  the  case  may  require,  to  any  such  action. 

A  joint  action  upon  a  joint  and  several  bond,  by  two  obligors,  may  be 
brought  against  the  surviyor  of  them  and  the  executor  of  the  deceased  one.— 
Trimmier  v.  Thompson,  10  S.  C,  164. 

Jn  action  for  tort,  one  cause  of  action  against  two  defendants  cannot  be 
joined  with  a  cause  of  action  against  one  of  them.— Htnes  y.  Oarrett,  26  S.  C, 
480. 

In  actions  for  foreclosure,  a  party  in  possession,  claiming  title  to  land,  was 
properiy  made  a  party  defendant.— <SotZe  v.  Meggett,  25  S.  C,  72. 

Sec,  140,  Of  the  parties  to  the  action,  those  who  are  united    one  or  more 

in  interest  must  be  joined  as  plaintiffs  or  defendants ;  but  if  the  "nd  t oi^a?L 

consent  of  any  one  who  should  have  been  joined  as  plaintiff  can-  ^^-^  8i42. 
not  be  obtained,  he  may  be  made  a  defendant,  the  reason  thereof 
being  stated  in  the  complaint ;  and  when  the  question  is  one  of 
a  common  or  general  interest  of  many  persons,  or  when  the 
parties  are  very  numerous  and  it  may  be  impracticable  to  bring 
them  all  before  the  Court,  one  or  more  may  sue  or  defend  for 
the  benefit  of  the  whole. 

This  proyision  appUes  to  legal  as  weU  as  equitable  actions ;  but  does  not 
abolish  entirely  the  common  law  requirements  in  legal  actions  for  torts.— 
Hellams  y.  SwUzer,  24  S.  C,  89  ;  Hines  y.  Jarrett,  26  S.  C,  480. 

Two  tenants  In  common  can  join  in  action  to  recoyer  possession  of  their 
shares  in  land  from  a  stranger  without  making  other  co-tenants  parties.— Ban- 
nister y.  BuU,  16  8.  C,  220. 

An  action  by  single  creditor  against  receiyer  and  stockholders  of  an  insol- 
vent bank  for  his  debt  is  defective  for  want  of  parties  ;  it  should  be  brought 
by  plaintiff  on  behalf  of  himself  and  other  creditors.— Terri/  y.  Calnan,  4  S.  C, 
514.  And  it  should  be  against  aU  the  stockholders,  and  not  one  alone.— Terry 
V.  MaHin,  10  S.  C,  263. 

One  who  asserts  distinct  claim,  peculiar  to  himself,  cannot  join  other  cred- 
itors or  claimants  with  him.— TTarrcn  y.  Raymond,  17  S.  C,  163. 
5 
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^-— >r— ^        Where  plaintiifB  sue  for  benefit  of  whole  daas  the  judgment  is  binding  and 

conclnsiye  upon  all  parties  of  the  class  who  stand  ont.—State  v.  C.  db  L.  R.  R, 

Co.,  13  8.  C.,290. 
It  is  only  where  one  or  more  may  sue  or  defend  for  the  benefit  of  the  whole 

class  that  counsel  fee  can  be  allowed  out  of  the  common  txnudL—WiUon  v. 

i:««j/,30S.  C.,488. 

One  action     Scc.  141.  Persons  severally  liable  upon  the  same  obligation 
fwwtpSuttto  or  instrument,  including  the  parties  to  bills  of  exchange  and 
^*ift"8*m'^  promissory  notes,  may  all,  or  any  of  them,  be  included  in  the 
same  action,  at  the  option  of  the  plaintiff. 

Action  may  be  maintained  on  joint  and  seyeral  obligatioti  by  two  obligors 
against  the  surviyor  and  the  personal  repreeentative  of  deceased  one.— TVim- 
mier  y.  Thompson,  10  8.  C. ,  104. 

Action,  when  Soc.  142.  ^0  action  shall  abate  by  the  death,  marriage,  or 
^b~%i^ —  other  disability  of  a  party,  or  by  the  transfer  of  any  interest 
therein,  if  the  cause  of  action  survive  or  continue.  In  case  of 
death,  marriage,  or  other  disability  of  a  party,  the  Court,  on 
motion,  at  any  time  within  one  year  thereafter,  or  afterwards, 
on  a  supplemental  complaint,  may  allow  the  action  to  be  con- 
tinued by  or  against  his  representative  or  successor  in  interest. 
In  case  of  any  other  transfer  of  interest,  the  action  shall  be  con- 
tinued in  the  name  of  the  original  party,  or  the  Court  may 
allow  the  person  to  whom  the  transfer  is  made  to  be  substituted 
in  the  action. 

After  a  verdict  shall  be  rendered  in  any  action  for  a  wrong, 
such  action  shall  not  abate  by  the  death  of  any  party,  but  the 
case  shall  proceed  thereafter  in  the  same  manner  as  in  cases 
where  the  cause  of  action  now  survives  by  law. 

At  any  time  after  the  death,  marriage,  or  other  disability  of 
the  party  plaintiff,  the  Court  in  which  an  action  is  pending,  upon 
notice  to  such  persons  as  it  may  direct,  and  upon  application 
of  any  person  aggrieved,  may,  in  its  discretion,  order  that  the 
action  be  deemed  abated,  unless  the  same  be  continued  by  the 
proper  parties,  within  a  time  to  be  fixed  by  the  Court,  not  less 
than  six  months  nor  exceeding  one  year  from  the  granting  of 
the  order. 

An  agreement  to  arbitrate,  which  does  not  name  nor  proyide  nnmber  and 
appointment  of  the  arbitrators,  does  not  discontinue  action  after  death  of 
plaintiff,  reyiyed  by  administratrix.— JLync^  y.  Goodwin,  6  S.  C,  144. 

This  Section  does  not  determine  what  actions  so  snrviye,  bat  the  common 
law  rule  still  goyems  ;  and  an  action  ex  delicto  does  not  surviye. — Huff  y. 
Watkins,  20  S.C.,  477. 

No  leaye  is  necessary  to  file  such  supplemental  complaint. — POmeU  v. 
Maner,  16  S.  C,  348  ;  Arthur  y.  Allen,  22  S.  C,  432.  And  this  right  to  so 
reyive  is  not  limited  in  point  of  tame,— Best  y.  Sanders,  22  S.  C,  589. 
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Where  action  is  so  continiied  by  order,  with  notice  to  ai>pear  and  answer,  it    ^— ">^^-^ 
is  not  requisite  that  there  be  a  summons  also.— Ly^es  y.  Haskell,  85  8.  C,  991. 
Bat  wh^«  continued  by  supplemental  complaint,  summons  is  necessary.— 
Arthur  v.  Allen,  22  S.  C,  482. 

Sec.  143.  The  Court  may  determine  any  controversy  between  court  to  decide 
the  parties  before  it,  when  it  can  be  done  without  prejudice  to  toSea^'g.^' 
the  rights  of  others,  or  by  saving  their  rights ;  but  when  a  com-    ^^t  8i45. " 
plate  determination  of  the  controversy  cannot  be  had  without 
the  presence  of  other  parties,  the  Court  must  cause  them  to  be 
brought  in.     And  when  in  an  action  for  the  recovery  of  real  or 
personal  property  a  person  not  a  party  to  the  action,  but  having 
an  interest  in  the  subject  thereof,  makes  application  to  the  Coui*t 
to  be  made  a  party,  it  may  order  him  to  be  brought  in  by  the 
proper  amendment. 

A  defendant  against  whom  an  action  is  pending  upon  a  contract, 
or  for  specific  real  or  personal  property,  may,  at  any  time  before 
answer,  upon  afSdavit  that  a  person  not  a  party  to  the  action, 
and  without  collusion  by  him,  makes  against  him  a  demand  for 
the  same  debt  or  property,  upon  due  notice  to  such  person  and 
the  adverse  party,  apply  to  the  Court  for  an  order  to  substitute 
such  person  in  his  place  and  discharge  him  from  liability  to 
either  party  on  his  depositing  in  Court  the  amount  of  thiB  debt 
or  delivering  the  property  or  its  value  to  such  person  as  the 
Court  may  direct ;  and  the  Court  may,  in  its  discretion,  make 
the  order. 

Where  phuntiif  thinks  a  third  person  is  a  necessary  party  to  the  complete 
determination  of  the  action,  he  should  take  proper  steps  to  have  him  made 
^endant.—Eakin  v.  Knox,  6  a  C,  14. 

In  action  by  single  creditor  against  receiyer  of  insolvent  corporation  and 
number  of  individual  stockholders,  all  creditors  are  necessary  parties  and 
should  be  brought  in. — Terry  v.  CcUnan,  4  S.  C,  608. 

As  to  substituting  defendant.— Pa^terwm  v.  Pagariy  18  S.  C,  584. 

Where  land  is  sold  under  execution  after  actions  commenced  to  foreclose 
mortgages  on  it  and  notices  of  lis  pendens  filed,  the  purchaser  at  such  sale  may 
intervene  by  i>etition  as  a  proper  party,  charging  the  mortgages  to  be  fraudu- 
lent—iiic  FarU  Mobley,  19  S.  C,  337. 
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144.  Actions  to  be  tried  where  subject-        14G.  AcUons  to  be  tiled  where  the  defend- 


matter  situated. 
145.  Action  to  be  tried  where  cause  of  ao- 
tlOD  arose. 


ants  reside. 
147.  Changing  place  of  trlaL 


The  regalations  of  this  Title  are  intended  solely  for  the  benefit  of  the  parties 
to  the  action,  and  parties  outside  have  no  rights  in  the  matter.— TVqpier  v. 
Waldo,  16  S.  C,  276. 

Actions  to  be     Sectioil  144,  Actions  for  the  following  causes  must  be  tried 
ject matter  situ-  in  the  County  in  which  the  subject  of  the  action,  or  some  part 
isTorxiv.rsue.  thereof,  is  situated,  subject  to  the  power  of  the  Court  to  change 
the  place  of  trial,  in  the  cases  as  hereinafter  provided  : 

1.  For  the  recovery  of  real  property,  or  of  an  estate  or  interest 
therein,  or  for  the  determination  in  any  form  of  such  right  or 
interest,  and  for  injuries  to  real  property. 

2.  For  the  partition  of  real  property. 

3.  For  the  foreclosure  of  a  mortgage  of  real  property. 

4.  For  the  recovery  of  personal  property  distrained  for  any 
i8b7,  xix^  834.  cause  :  Provided,  That  nothing  in  this  Section  contained  shall 

be  so  construed  as  to  prevent  the  hearing  of  any  of  the  said 
actions  by  consent  of  the  parties  or  their  attorneys,  and  of  the 
guardian  ad  litem  of  any  infant  party  to  said  action,  in  a  County 
other  than  that  in  which  said  action  may  have  been  brought  and 
may  be  pending. 

The  words  **miist  be  tried"  are  imperatiYe  and  cannot  be  disregarded. 
Judgment  in  any  other  Oounty  is  a  nnllity.— TVcgner  v.  Waldo,  16  S.  C,  278 ; 
Steele  v.  Exum,  22  S.  C,  276  ;  Bacot  v.  Lowndes,  24  8.  C,  392  ;  Wart  v.  Hen- 
son,  26  8.  C,  885. 

This  Section  does  not  embrace  an  action  by  creditors  of  estate  for  account 
and  marshaling  of  assets  in  County  where  executor  resides.— «/orcfon  v.  Moses, 
10  8.  C,  431. 

In  such  action  in  one  County,  a  part  of  the  lands  lying  in  that  County  and  a 
tract  in  another  County,  the  title  to  that  tract  may  be  tried  in  County  where 
action  is  brought.— Barref  v.  Watts,  13  8.  C,  441.  But  where  the  land  devised 
has  been  transferred  by  devisees,  and  such  action  seeks  first  to  set  aside  the 
deeds,  it  comes  within  this  Section  and  must  be  tried  in  County  where  land  is 
situate.— Bocoe  v.  Lowndes,  24  S.  C,  392.  Where  action  is  against  one  defend- 
ant residing  in  County  of  F  and  another  defendant  residing  in  another  County, 
and  to  foreclose  their  mortgage  on  their  respective  lands  situate  in  both 
Counties,  the  Court  in  County  F  has  jurisdiction.— TTaflrcncr  v.  Swygert,  30  S. 
C.,296. 

Action  against  trustee  for  an  accounting  for  value  oi  real  estate  bought  with 
trust  funds  in  her  own  name,  is  not  embraced  in  actions  under  subdivision  1.  - 
Bell  V.  Flood,  28  S.  C,  313. 

Circuit  Judge  has  power  at  chambers  to  hear  an  action  for  partition,  while 
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in  the  Comity  in  which  land  is  situate.— TTooduwrd  v.  Elliott,  27  8.  C,  868.  ^-— y--^^ 
Bat  not  while  in  another  Comity.— 16. 

Sec.  146.  Actions  for  the  following  caases  must  be  tried  in  Acttons  to  be 
the  County  where  the  cause^  or  some  part  thereof,  arose,  subject  cause  or  acuon 
to  the  like  power  of  the  Court  to  change  the  place  of  trial :  ^7b^7iU77  " 

1.  For  the  recovery  of  a  penalty  or  forfeiture  imposed  by  stat- 
ute, except  that  when  it  is  imposed  for  an  offense  committed  on 
a  lake,  river,  or  other  stream  of  water  situated  in  two  or  more 
Counties,  the  action  may  be  brought  in  any  County  bordering  on 
such  lake,  river  or  stream,  and  opposite  to  the  place  where  the 
offense  was  committed. 

2.  Against  a  public  oflScer,  or  person  specially  appointed  to 

execute  his  duties,  for  an  act  done  by  him  in  virtue  of  his  office, 

or  against  a  person  who,  by  his  command  or  in  his  aid,  shall  do 

anything  touching  the  duties  of  such  officer. 

The  words  **  mnst  be  tried  "  are  imperative.  Judgment  in  any  other  County 
is  a  nullity.- Tropier  v.  Waldo,  16  S.  C,  276  ;  SUele  v.  Exum,  22  8.  C,  276 ; 
Baeot  V.  Lowndes,  24  8.  C,  892 ;  Ware  v.  Henderson,  25  8.  C,  885. 

Sec.  146.  In  all  other  cases  the  action  shall  be  tried  in  the    Acdoos  to  be 
County  in  which  the  defendant  resides  at  the  time  of  the  com-  ^tin^tB^^ 
mencement  of  the  action  ;  and  if  there  be  more  than  one  defend-  ~i^-  j  fy- 
ant,  then  the  action  may  be  tried  in  any  County  in  which  one  or  H^'^^^  ^^" 
more  of  the  defendants  to  such  action  reside  at  the  time  of  the 
commencement  of  the  action;  or  if  none  of  the  parties  shall 
reside  in  the  State,  the  same  may  be  tried  in  any  County  which 
the  plaintiff  shall  designate  in  his  complaint,  subject,  however, 
to  the  power  of  the  Court  to  change  the  place  of  trial  in  the 
cases  as  hereinafter  provided. 

The  language  as  to  trial  of  action  in  County  where  defendant  resides  ia  im- 
perative, and  places  the  exclusive  jurisdiction  there.— Blakely  v.  Fh'ozier,  11 
8.  C,  122 ;  Trapier  v.  Waldo^  16  8.  C,  276  ;  SleeU  v.  Exu.m,  22  8.  C,  276  ;  Ba- 
eot ▼.  Loumdes,  24  8.  C,  892  ;  Ware  v.  Henderson,25  8.  C,  385  ;  BeU  v.  Fludd, 
28  8.  C,  818.  If  judgment  be  rendered  in  another  Coimty,  the  objection  to 
jurisdiction  may  be  first  raised  in  8upreme  Court.— TTare  y.  Henderson,  25  8. 
€.,  885 ;  BeU  v.  Fludd,  28  8.  C,  818. 

The  action  against  more  than  one  defendant  may  be  tried  in  County  where 
one  resides.— TTogener  y.  Swygert,  80  8.  C,  296. 

Where  none  of  parties  to  action  reside  in  8tate,  the  County  designated  in 
complaint  is  proper  County  for  triaL— ^SVe^^  v.  Exum,  22  8.  C,  276. 

Sec.  147.  The  Court  may  change  the  place  of  trial  in  the  changing  place 
following  cases  :  ~i^^ —  ~ 

1.  When  the  County  designated  for  that  purpose  in  the  com-  9i 49;  1 8  79,' 
plaint  is  not  the  proper  County. 

2.  When  there  is  reason  to  believe  that  an  impartial  trial  can- 
not be  had  therein. 
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3.  When  the  convenience  of  witnesses  and  the  ends  of  justice 
would  be  promoted  by  the  change. 

When  the  place  of  trial  is  changed,  all  other  proceedings  shall 
be  had  in  the  County  to  which  the  place  of  trial  is  changed, 
unless  otherwise  provided  by  the  consent  of  the  parties,  in  writ- 
ing, duly  filed,  or  order  of  the  Court ;  and  the  papers  shall  be 
filed  or  transferred  accordingly. 

This  Section  controls  the  preceding  Sections  of  this  Title,  so  far  as  applica- 
ble.—iSteele  y.  Exum,  22  S.  C,  275.  And  under  it  the  Ckrart  has  jnrisdiction  to 
order  place  of  trial  to  be  changed  to  proper  County.— J6.;  BeU  v.  Fluddy  28  S, 
C,  818  ;  Qeiaer  Co,  v.  Sanders,  26  S.  C,  70.  And  it  is  its  imperative  dnty  to 
do  6o,—Blakely  v.  Frazier,  11  S.  C,  122.  But  CJonrt  in  wrong  CJonnty  has  no 
jurisdiction  to  try  case  on  merits,  even  when  no  demand  is  made  for  change 
to  proper  County.— TTare  v.  Henderson,  25  S.  C,  885. 

The  order  of  Circuit  Judge  refusing  to  change  place  of  trial  on  grounds 
stated  in  subdivision  8  is  final  and  conclusive.— Gotrer  v.  Thomson^  6  S.  C,  818. 


TITLE   V. 

MANNER  OF  COMMENCING  CIVIL  ACTIONS. 


SEC. 

148.  Actions,  bow  oommenced. 
140.  Summom,  requisites  of. 

150.  Notloe  to  be  Inserted  In  smnmons. 

151.  Complaint  need  not  be  served  with 
sununons. 

166.  Defendant  unreasonably  defending. 
158.  Notice  of  lis  pendens, 
164.  Summons,  by  wbom  served ;  fees  for 
service. 


SEC. 

166.  Summons,  bow  sorved. 
156.  Publication  of  summons. 

167.  Proceedings  wben  part  only  of  de- 
fendants served ;  partners. 

158.  Wben  service  by  publication  com- 
plete. 

159.  Proof  of  service. 

160.  Wben  jurisdiction  of  action  acquired. 


Actions,  bow 
oommenced. 
lb.,  1 160. 

Summons, 
requisites  of. 


Section  148.  Civil  actions  in  the  Courts  of  record  of  this 
State  shall  be  commenced  by  service  of  a  summons. 

Sec.  149.  The  summons  shall  be  subscribed  by  the  plaintiff 
or  his  attorney,  and  directed  to  the  defendant,  and  shall  require 
1870,  XIV.,  «ioi.  j^.^  ^  answer  the  complaint,  and  serve  a  copy  of  his  answer  on 
the  person  whose  name  is  subscribed  to  the  summons,  at  a  place 
within  the  State,  to  be  therein  specified,  in  which  there  is  a 
postoflSce,  within  twenty  days  after  the  service  of  the  summons, 
exclusive  of  the  day  of  service. 

The  date  is  not  one  of  the  requisites  of  a  summons. —S^tfA  v.  WcUker,  6  S. 
C,  169. 

In  action  against  a  corporation,  judgment  by  default  will  not  be  set  aside 
because  the  simimons,  proi)erl7  entitled,  was  served  upon  the  President  and 
General  Agent,  and  notified  **  judgment  will  be  taken  against  you^*  upon  fail- 
ure to  answer.— Ctorfc  v.  Porcelain  Co.y  8  8.  C,  45, 
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Sec.  150.  The  plaintiff  shall  also  insert  in  the  summons  a    ^"-^*v^-^ 
notice^  in  substance^  that  if  the  defendant  shall  fail  to  answer  insert^ in sam- 
the  complaint  within  twenty  days  after  the  service  of  the  sum-  "jb^gisg. — 
mons,  the  plaintiff  will  apply  to  the  Court  for  the  relief  demanded 
in  the  complaint. 

Sec.  151.  A  copy  of  the  complaint  need  not  be  served  with    complaint 
the  summons.     In  such  case,  the  summons  must  state  where  the  served  with 
complaint  is  or  will  be  filed  ;  and  if  the  defendant,  within  twenty  ~jb.,  jisa. — 
days  thereafter,  causes  notice  of  appearance  to  be  given,  and,  in 
person  or  by  attorney,  demands,  in  writing,  a  copy  of  the  com- 
plaint, specifying  the  place  within  the  State  where  it  may  be 
served,  a  copy  thereof  must,  within  twenty  days  thereafter,  be 
served  accordingly;  and  after  such  service  the  defendant  has 
twenty  days  to  answer ;  but  only  one  copy  need  be  served  on  the 
same  attorney. 

Sec.  152.  In  the  case  of  a  defendant  against  whom  no  per-  Defendant  un- 

Bonal  claim  is  made,  the  plaintiff  may  deliver  to  such  defendant,  ^SSg.  ^ ^ 

with  the  summons,  a  notice  subscribed  by  the  plaintiff  or  his  ^^•»'S'^- 
attorney,  setting  forth  the  general  object  of  the  action,  a  brief 
description  of  the  property  affected  by  it,  if  it  affects  specific 
real  or  personal  property,  and  that  no  personal  claim  is  made 
against  such  defendant,  in  which  case  no  copy  of  the  complaint 
need  be  served  on  such  defendant,  unless,  within  the  time  for 
answering,  he  shall,  in  writing,  demand  the  same.  If  a  defend- 
ant on  whom  such  notice  is  served  unreasonably  defend  the  action, 
he  shall  pay  costs  to  the  plaintiff. 

The  answer  in  such  case  most  be  regarded  as  merely  formal  and  setting  up 
no  new  or  spedflc  eqtdties.— TTyiie  v.  Lyle^  7  S.  C,  202. 

Sec.  153.  In  an  action  affecting  the  title  to  real  property,  the  Nouce  of  ii6 
plaintiff,  at  the  time  of  filing  the  complaint,  or  at  anytime  after-  ^^^^[^ — 
wards,  or  whenever  a  warrant  of  attachment,  under  Chapter  4  of 
Title  7,  Part  2,  of  this  Code  of  Procedure,  shall  be  issued,  or  at 
any  time  afterwards,  the  plaintiff,  or  a  defendant,  when  he  sets 
up  an  affirmative  cause  of  action  in  his  answer,  and  demands 
substantive  relief,  at  the  time  of  filing  his  answer,  or  at  any 
time  afterwards,  if  the  same  be  intended  to  affect  real  estate, 
may  file  with  the  Clerk  of  each  County  in  which  the  property  is 
situated  a  notice  of  the  pendency  of  the  action,  containing  the 
names  of  the  parties,  the  object  of  the  action,  and  the  descrip- 
tion of  the  property  in  that  County  affected  thereby  ;  and  if  the 
action  be  for  the  foreclosure  of  a  mortgage,  such  notice  must  be 
filed  twenty  days  before  judgment,  and  must  contain  the  date  of 
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the  mortgage,  the  parties  thereto,  and  the  time  and  place  of 
recording  the  same.  From  the  time  of  filing  only  shall  the  pen- 
dency of  the  action  be  constructive  notice  to  a  purchaser  or 
encumbrancer  of  the  property  affected  thereby ;  and  every  per- 
son whose  conveyance  or  encumbrance  is  subsequently  executed 
or  subsequently  recorded  shall  be  deemed  a  subsequent  purchaser 
or  encumbrancer,  and  shall  be  bound  by  all  proceedings  taken 
after  the  filing  of  such  notice  to  the  same  extent  as  if  he  were 
made  a  party  to  the  action.  For  the  purposes  of  this  Section,  an 
action  shall  be  deemed  to  be  pending  from  the  time  of  filing  such 
notice ;  but  such  notice  shall  be  of  no  avail  unless  it  shall  be  fol- 
lowed by  the  first  publication  of  the  summons,  or  an  order  there- 
for, or  by  the  personal  service  thereof  on  a  defendant  within  sixty 
days  after  such  filing.  And  the  Court  in  which  the  said  action 
was  commenced  may,  in  its  discretion,  at  any  time  after  the  action 
shall  be  settled,  discontinued  or  abated,  as  is  provided  in  Section 
142,  on  application  of  any  person  aggrieved,  and  on  good  cause 
shown,  and  on  such  notice  as  shall  be  directed  or  approved  by 
the  Court,  order  the  notice  authorized  by  this  Section  to  be  can- 
celled of  record  by  the  Clerk  of  any  County  in  whose  office  the 
same  may  have  been  filed  or  recorded ;  and  such  cancellation 
shall  be  made  by  an  endorsement  to  that  effect  on  the  margin  of 
the  record,  which  shall  refer  to  the  order,  and  for  which  the 
Clerk  shall  be  entitled  to  a  foe  of  twenty-five  cents. 

Sale  of  land  under  execution  levied,  before  lis  pendens  was  filed  in  action  to 
f orecloee  mortgage  on  it,  gave  good  title  to  purchaser ;  and  he  had  ri^t  as  a 
I>roper  party,  by  petition  in  the  action,  to  contest  the  mortgage.— JSx  Parte 
Mobley,  19  S.  C,  837. 

Summons,  by  Scc.  164.  The  summons  may  be  served  by  the  Sheriff  of  the 
fe«?or  ser^w!  County  where  the  defendant  may  be  found,  or  by  any  other  per- 
. tJP?o^f  IX'  son  not  a  party  to  the  action.     The  service  shall  be  made,  and 

%  loo ;  lo74,  XV.,  *»'  -1.1  »       »      \  • 

WO.  the  summons  returned,  with  proof  of  the  service,  to  the  person 

whose  name  is  subscribed  thereto,  with  all  reasonable  diligence. 
The  person  subscribing  the  summons  may,  at  his  option,  by  an 
endorsement  on  the  summons,  fix  a  time  for  the  service  thereof, 
and  the  service  shall  then  be  made  accordingly  :  Provided,  That 
no  costs  shall  be  taxed  to  any  person  for  the  service  of  any  sum- 
mons, complaint,  answer,  demurrer,  subpoena,  or  other  legal 
process  issuing  out  of  the  Courts  of  Common  Pleas  and  Courts 
of  Probate  not  made  by  the  Sheriff  of  the  County  where  such 
process  is  served,  or  his  legally  constituted  deputies. 
Smith  V.  Walker,  6  S.  C,  169  ;  Cureton  v.  Dargan,  13  S.  C,  122. 
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Sec.  166.  The  summons  shall  be  served  by  delivering  a  copy    ^"■^'v— -^ 
thereof  as  follows  :  howserr^?"^ 

1.  If  the  suit  be  against  a  corporation,  to  the  President  or  ^^'^'^^•'*^^^' 
other  head  of  the  corporation.  Secretary,  Cashier,  Treasurer,  a  j^^fj  /  ®  ^: 
Director,  or  agent  thereof.     Service  upon  any  person  occupying  i^«7,  xii'.,  826/ 
an  oflSce  or  room  in  any  railway  station,  and  attending  to  and 
transacting  therein  any  business  of  any  railroad,  shall  be  deemed 

service  upon  the  corporation  under  the  charter  of  which  such 
railroad  is  authorized  by  law  ;  and  such  person  shall  be  deemed 
the  agent  of  said  corporation  notwithstanding  he  may  claim 
to  be  the  agent  of  any  other  person  or  corporation  claiming  to 
operate  said  railroad  by  virtue  of  any  lease,  contract  or  agree- 
ment. 

Such  service  can  be  made  in  respect  to  a  foreign  corporation 
only  when  it  has  property  within  the  State,  or  the  cause  of 
action  arose  therein,  or  where  such  service  shall  be  made  in  this 
State  personally  upon  the  President,  Cashier,  Treasurer,  attorney 
or  Secretary,  or  any  resident  agent  thereof. 

Foreign  corporation  may  appear  solely  to  test  servioe  upon  a  i>arty  **  as  resi- 
dent agent  thereof  "  and  have  service  set  asade.— Hester  v.  Rosin  Fert.  Co.,  33 
8.  C,  609.  It  may  waive  service  and  submit  itself  to  jurisdiction  of  Court  by 
appearing  generally  and  answering  on  the  merits.—  Chafee  v.  Postal  Tel.  Co,, 
:BS.C.,872. 

2.  If  against  a  minor  under  the  age  of  fourteen  years,  to  such 

minor  personally,  and  also  to  his  father,  mother  or  guardian  ;  or, 

if  there  be  none  within  the  State,  then  to  any  person  having  the 

care  and  control  of  such  minor,  or  with  whom  he  shall  reside,  or 

in  whose  service  he  shall  be  employed. 

These  requirements  are  positive,  and  the  jurisdiction  of  an  infant  can  only  be 
obtained  by  pursuing  this  mode  of  service  prescribed.— i^nley  v.  Robertson^ 
17  S.  C,  435  ;  Oenobles  v.  West,  23  S.  C,  164  ;  Riker  v.  Vaughan,  23  8.  C,  187  ; 
WhUesides  v.  Barber,  24  8.  C,  878 ;  Tederall  v.  Bouknight,  25  8.  C,  275 ; 
Faust  V.  Faust,  31  S.  C,  576. 

3.  If  against  a  person  judicially  declared  to  be  of  unsound 
mind,  or  incapable  of  conducting  his  own  affairs  in  consequence 
of  habitual  drunkenness,  and  for  whom  a  committee  or  guardian 
has  been  appointed,  to  such  committee  or  guardian,  and  to  the 
defendant  personally. 

4.  In  all  other  cases  to  the  defendant  personally,  or  to  any  ^^^  ^y^  ^^^ . 
person  of  discretion  residing  at  the  residence  or  employed  at  the  om^i^xxl; 
place  of  business  of  said  defendant.  i^- 

Sec.  166.  Where  the  person  on  whom  the  service  of  the  sum-    Pubucationof 

M#w.  AW.  x-  ^  ^      ^     summons. 

mons  is  to  be  made  cannot,  after  due  diligence,  be  found  within  "tt?  o,  xiv., 
the  State,  and  that  fact  appears  by  aflSdavit  to  the  satisfaction  of  tw;  ^^^'  ^^^" 
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the  Court,  or  a  Judge  thereof,  the  Clerk  of  the  Court  of  Com- 
mon Pleas,  Master,  or  the  Probate  Judge  of  the  County  where 
the  trial  is  to  be  had,  and  it  in  like  manner  appears  that  a  cause 
of  action  exists  against  the  defendant  in  respect  to  whom  the 
service  is  to  be  made,  or  that  he  is  a  proper  party  to  an  action 
relating  to  real  property  in  this  State,  such  Court,  Judge,  Clerk, 
Master,  or  Judge  of  Probate,  may  grant  an  order  that  the  service 
be  made  by  publication  of  the  summons  in  either  of  the  follow- 
ing cases  :  1.  Where  the  defendant  is  a  foreign  corporation,  has 
property  within  the  State,  or  the  cause  of  action  arose  therein. 
2.  Where  the  defendant,  being  a  resident  of  this  State,  has 
departed  therefrom  with  intent  to  defraud  his  creditors  or  to 
avoid  the  service  of  a  summons,  or  keeps  himself  concealed 
therein  with  the  like  intent.  3.  Where  he  is  not  resident  of 
this  State,  but  has  property  therein,  and  the  Court  has  jurisdic- 
tion of  the  subject  of  the  action.  4.  Where  the  subject  of  the 
action  is  real  or  personal  property  in  this  State,  and  the  defend- 
ant has  or  claims  a  lien  or  interest  actual  or  contingent  therein, 
or  the  relief  demanded  consists  wholly  or  partly  in  excluding  the 
defendant  from  any  interest  or  lien  therein.  The  order  shall 
direct  the  publication  to  be  made  in  one  newspaper,  to  be  desig- 
nated by  the  officer  before  whom  the  application  is  made  as  most 
likely  to  give  notice  to  the  person  to  be  served,  and  for  such 
length  of  time  as  may  be  deemed  reasonable,  not  less  than  once 
a  week  for  six  weeks.  In  case  of  publication  the  Court,  Judge, 
Clerk,  Master  or  Judge  of  Probate  shall  also  direct  a  copy  of 
the  summons  to  be  forthwith  deposited  in  the  postoffice,  directed 
to  the  person  to  be  served  at  his  place  of  residence,  unless  it 
appear  that  such  residence  is  neither  known  to  the  party  making 
the  application  nor  can  with  reasonable  diligence  be  ascertained 
by  him.  Where  publication  is  ordered,  personal  service  of  the 
summons  out  of  the  State  is  equivalent  to  publication  and  deposit 
in  the  postoffice.  In  case  of  minors  in  like  cases  a  similar  order 
shall  be  made  and  like  proceedings  be  had  as  in  case  of  adults. 

In  case  of  persons  imprisoned  in  the  Penitentiary  or  in  the 
jail  of  any  County  in  this  State,  and  in  case  of  lunatics  confined 
in  the  Asylum,  or  in  any  other  place  of  confinement,  personal 
service  of  the  summons  and  complaint  or  other  process  affecting 
the  rights  of  such  persons  shall  be  made  by  the  Sheriff  of  the 
County  in  which  such  persons  shall  be  imprisoned  or  confined, 
with  the  like  proof  of  service  as  required  in  case  of  minors  ;  and 
thereupon  the  Judge  of  the  Court  of  Trial  Justice  before  whom 
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the  action  is  to  be  tried  shall  appoint  some  attorney  or  other  com-  ^^"^'y^^ 
petent  person  to  act  as  guardian  ad  litem  for  any  person  so  im- 
prisoned or  confined,  who  shall  receive  out  of  the  property  of 
such  persons  a  reaisonable  compensation  for  services  rendered  in 
their  behalf ;  and  the  case  shall  proceed  as  in  other  cafies  of  per- 
sons not  under  disabilities  :  Provided,  That  in  cases  of  persons 
imprisoned  or  confined  as  herein  stated  outside  of  this  State, 
service  by  publication  shall  be  deemed  suflScient. 

The  defendant  against  whom  publication  is  ordered,  or  his 
representatives,  on  application  and  sufficient  cause  shown  at  any 
time  before  judgment,  must  be  allowed  to  defend  the  action ; 
and  the  defendant  against  whom  publication  is  ordered,  or  his 
representatives,  may,  in  like  manner,  upon  good  cause  shown,  be 
allowed  to  defend  after  judgment,  or  at  any  time  within  one 
year  after  notice  thereof,  and  within  seven  years  after  its  rendi- 
tion, on  such  terms  as  may  be  just ;  and  if  the  defense  be  suc- 
cessful, and  the  judgment,  or  any  part  thereof,  has  been  col- 
lected or  otherwise  enforced,  such  restitution  may  thereupon  be 
compelled  as  the  Court  directs ;  but  the  title  to  property  sold 
under  such  judgment  to  a  purchaser  in  good  faith  shall  not  be 
thereby  affected.  And  in  all  cases  where  publication  is  made  the 
complaint  must  be  first  filed,  and  the  summons,  as  published, 
must  state  the  time  and  place  of  such  filing. 

In  actions  for  the  partition  of  real  estate  or  for  the  foreclosure 
of  mortgages  on  real  estate,  if  any  party  or  parties  having  any 
interest  in  or  lien  upon  such  mortgaged  premises  are  unknown  to 
the  plaintiff,  and  the  residence  of  such  party  or  parties  cannot 
with  reasonable  diligence  be  ascertained  by  him,  and  such  fact 
shall  be  made  to  appear  by  affidavit  to  the  Court,  a  Judge,  Clerk 
of  the  Court,  Master  or  Judge  of  Probate,  where  the  trial  is  to  be 
had,  such  Court,  Judge,  Clerk,  Master  or  Judge  of  Probate  shall 
grant  an  order  that  the  summons  be  served  on  such  unknown 
party  or  parties  by  publishing  the  same,  for  six  weeks,  once  a 
week,  in  a  newspaper  printed  in  the  County  where  the  premises 
are  situated,  which  publication  shall  be  equivalent  to  a  personal 
service  on  such  unknown  party  or  parties. 

This  Section  relates  only  to  Ck>arts  of  record.  Trial  Justice  has  no  authority 
to  grant  order  of  publication.— Fcrgnwon  v.  Gilbert,  17  S.  C,  26 ;  Note,  p.  29. 

In  the  absence  of  fraud  or  coUusion,  if  the  afftdavit  Batisfies  the  officer  grant- 
ing order  of  publication,  his  order  is  final.— Fa^  v.  OridUey,  16  8.  C,  496 ; 
Bank  v.  SteUing,  81  8.  C,  860. 

The  question  of  good  faith  cannot  be  made  on  mere  motion  to  vacate  judg- 
ment ;  can  only  be  made  under  formal  proceeding.— Fa/«»  v.  Oridley,  16  8.  C, 
496. 


Digitized  by 


GooglQ 


70  CODE  OF  CIVIL  PROCEDURE 

A.  D.  18M.  " 

^— >^^-^  Where  an  agreement  between  member  and  foreign  life  insoranoe  aasoda- 
tion  provided  that  death  claims  should  be  made  and  paid  at  home  office,  the 
claims  of  beneficiaries  thereunder  was  not  a  cause  of  action  that  arose  in  this 
State,  and  the  foreign  corporation  having  no  property  here  it  coold  not  be 
made  a  party  to  action  here  on  such  ciaxm.^Rodgers  v.  MutwU  Association^ 
17  S.  C,  406.  But  when  the  subject  matter  was  within  the  jurisdiction  of  the 
Ck>urt,  and  the  contract  made  as  to  it  while  the  defendants  were  residents  of 
this  State,  they  can  be  made  parties,  as  non-residents,  by  publication.— Shu- 
mate V.  HarbiTL,  35  S.  C,  52L  So,  where  all  parties  in  interest  are  non-resi- 
dents, they  can  be  so  made  parties  in  action  to  set  aside  assignment  as  to  real 
property  situate  here.— J5anfc  v.  Stelling,  81  S.  C,  360. 

An  Older  for  service  by  publication  is  absolutely  required,  even  where  there 
is  iwrsonal  service  or  its  equivalent  out  of  the  State.— i^ifcer  v.  Vaughatiy  23  S. 
C,  187.  But  when  publication  has  been  ordered,  iwrsonal  service  out  of  the 
State  is  equivalent  to  publication  and  deposit  in  postoffice.- Dar&y  v.  Shan- 
norij  19  S.  C,  526.  Only  defendant  can  take  advantage  of  alleged  insufficiency 
in  service  of  summons.— 16. 

Proceedings  Scc,  167.  Where  the  action  is  against  two  or  more  defend- 
o?defen?ant8  ants,  and  the  summons  is  served  on  one  or  more  of  them,  but  not 
se^ved-part-  ^^  ^j|  ^j  them,  the  plaintiff  may  proceed  as  follows  : 


1870,  XIV.,  1159.      1,  If  the  action  be  against  defendants  jointly  indebted  upon 

contract,  he  may  proceed  against  the  defendant  served,  unless 

the  Court  otherwise  direct ;  and  if  he  recover  judgment,  it  may 

be  entered  against  all  the  defendants  thus  jointly  indebted,  so 

far  only  as  that  it  may  be  enforced  against  the  joint  property  of 

all  and  the  separate  property  of  the  defendants  served,  and,  if 

they  are  subject  to  arrest,  against  the  persons  of  the  defendants 

served.    Or, 

Subdivision  1  does  not  apply  where  aU  the  i>arties  are  served.— Du tony  v. 
Elford,  22  S.  C,  804.    Apj^ed.-- Whitfield  v.  Hovey,  30  S.  C,  117. 

2.  If  the  action  be  against  defendants  severally  liable,  he  may 
proceed  against  the  defendants  served,  in  the  same  manner  as  if 
they  were  the  only  defendants. 

3.  If  all  the  defendants  have  been  served,  judgment  may  be 
taken  against  any  or  either  of  them  severally,  where  the  plaintiff 
would  be  entitled  to  judgment  against  such  defendant  or  defend- 
ants if  the  action  had  been  against  them,  or  any  of  them,  alone. 

4.  If  the  name  of  one  or  more  partners  shall,  for  any  cause, 
have  been  omitted  in  any  action  in  which  judgment  shall  have 
passed  against  the  defendants  named  in  the  summons,  and  such 
omission  shall  not  have  been  pleaded  in  such  action,  the  plaintiff, 
in  case  the  judgment  therein  shall  remain  unsatisfied,  may,  by 
action,  recover  of  such  partner  separately,  upon  proving  his  joint 
liability,  notwithstanding  he  may  not  have  been  named  in  the 
original  action  ;  but  the  plaintiff  shall  have  satisfaction  of  only 
one  judgment  rendered  for  the  same  cause  of  action. 
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Sec.  168.  In  the  cases  mentioned  in  Section  156,  the  service    ^"-""v— -^ 
of  the  summons  shall  be  deemed  complete  at  the  expiration  of  b  y  Dobucntion 
the  time  prescribed  by  the  order  for  publication.  ^ib.,^  loo. — 

Sec.  169.  Proof  of  the  service  of  the  summons,  and  of  the  proof  of  service, 
complaint  or  notice,  if  any,  accompanying  the  same,  must  be  as  /ym'^Tto^^^' 
follows : 

1.  If  served  by  the  Sheriff,  his  certificate  thereof ;  or, 

2.  If  by  any  other  person,  his  affidavit  thereof ;  or, 

3.  In  case  of  publication,  the  affidavit  of  the  printer,  or  his 
foreman,  or  principal  clerk,  showing  the  same,  and  an  affidavit 
of  a  deposit  of  a  copy  of  the  summons  in  the  postoffice,  as  re- 
quired by  law,  if  the  same  shall  have  been  deposited.   When  the  ^m  s.  e..  loeo. 
service  is  made  out  of  the  State,  after  order  of  publication,  the 

proof  of  such  service  may  be  made,  if  within  the  United  States, 
by  affidavit  before  any  person  in  this  State  authorized  to  take  an 
affidavit,  or  before  a  Commissioner  of  Deeds  for  this  State,  or  a 
Notary  Public,  who  shall  use  his  official  seal  and  append  thereto 
the  certificate  of  a  Clerk  of  a  Court  of  record  of  the  County  in 
which  he  resides  that  he  is  such  Notary,  or  before  a  Clerk  of  a 
Court  of  record,  who  shall  certify  the  same  by  his  official  seal ;  or 
if  without  the  limits  of  the  United  States,  before  a  Consul  or 
Vico-Consul  or  Consular  Agent  of  the  United  States,  who  shall 
use  in  his  certificate  his  official  seal. 

4.  The  written  admission  of  the  defendant. 

In  case  of  service  otherwise  than  by  publication,  the  certifi- 
cate, affidavit  or  admission  must  state  the  time  and  place  of  the 
service. 

Sheriff  *8  return  of  service  may  be  rebatted  by  eDtiy  in  his  book  and  testi- 
mony of  his  deputy  and  party  to  be  6eryed.—Oenoble8  v.  West^  23  S.  C,  154. 
Bvt  under  his  retnm  of  service  on  defendant  **at  her  residenoe,^  it  wiU  be 
preeomed  that  such  service  was  in  the  County  of  the  venue.— Lyles  v.  Haskell, 
85  a  C,  891. 

Service  upon  proper  party  by  misnomer  is  binding.— TTa/drop  v.  Leonard, 
22  8.  C,  118  ;  Genobles  v.  West,  28  8.  C,  154. 

Proof  of  service  by  one  other  than  Sheriff  must  be  by  BStL6&yit.^State  v. 
Cohen,  13  S.  C,  19S.  It  is  not  required  that  such  certificate  of  Clerk  of  Court 
as  to  authority  of  Notary  PubUc  should  be  appended  to  the  affidavit  at  the 
time  it  is  taken,  but  it  may  be  furnished  to  the  Court  afterwards.— BanA;  v. 
SteUing,  81  S.  C,  860. 

Written  admission  of  the  defendant  is  service.— £en«on  v.  Carrier,  23  S.  C, 
119. 

Acceptance  of  service  by  an  attorney  having  no  authority  so  to  do  does  not 
constitute  a  legal  service.— i?e«d  v.  Reed,  19  S.  C,  548. 

Nor  can  infant  bind  himself  by  acceptance  of  aervice.— Finley  v.  Robertson, 
17  S.  C,  435  ;  Riker  v.  Vaughan,  23  S.  C,  187  ;  Genobles  v.  West,  23  S.  C,  154  ; 
Whitesides  v.  Barber,  24  S.  C,  873.  Yet  such  acceptance,  even  of  an  irregular 
summons,  by  an  adult  without  objection  to  proceedings  thereunder  estop  him 
from  denying  jurisdiction.— jPYfv/q/  v.  Robertson,  17  S.  C,  485. 
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'""^^^'^^        Sec,  160.  Prom  the  time  of  the  service  of  the  summons  in  a 
dictionof  acuon  civil  action,  OF  the  allowance  of  a  provisional  remedy,  the  Court 
IsrJ,  xi^\r§i62l  ^s  deemed  to  have  acquired  jurisdiction  and  to  have  control  of  all 
the  subsequent  proceedings.  A  voluntary  appearance  of  a  defend- 
ant is  equivalent  to  personal  service  of  the  summons  upon  him. 

Even  where  no  summons  has  been  served,  but  attachment  has  been  iflsaed, 
the  Court  has  jnrisdiction  for  certain  purposes.— Darby  v.  Shannon,  19  S.  C, 
526.  Voluntary  appearance  is  equivalent  to  personal  service.— Stote  v.  Cohen^ 
18  8.  C,  198  ;  State  v.  Mitchell,  21  S.  C,  898  ;  State  v.  Marshall,  24  S.  C,  507  ; 
Benson  v.  Carrier,  28  S.  C,  119  ;  Shumate  v.  Harbin,  35  8.  C,  521. 

The  voluntary  appearance  of  an  infant  is  binding  upon  judgment  where  the 
face  of  the  jiroceedings  fails  to  show  his  intaaicj.^State  v.  Lewis,  21 8.  C,  598. 
But  if  defendant  appear  only  to  object  to  jurisdiction  because  he  has  not  been 
served,  the  Court  is  without  jurisdiction. — State  v.  Marshall,  24  8.  C,  507. 

To  be  equivalent  to  personal  service  it  must  be  made  before  judgment. — 
State  Y.  Cohen,  18  8.  C,  198.  It  may  be  shown  by  the  pleadings  or  entry  in 
Trial  Justice^s  book ;  it  must  be  shown  by  the  proceedings,  and  cannot  in 
absence  of  such  showing  be  proved  by  parol  testimony.— Barrcm  v.  Derd,  17  S. 
C,  75. 


TITLE  VI. 

OP  THE   PLEADINGS  IN  CHTIL  ACTIONS. 

Chaptee    l.^The  Complaint 

Chapter  II. — The  Demurrer. 

Chapter  III. — The  Answer. 

Chapter  IV. — The  Reply. 

Chapter    V. — General  Rules  of  Pleading. 

Chapter  VI. — Mistakes  and  Amendments, 


CHAPTER  I. 

The  Complaint. 


SEC. 
161.  Forms  Of  pleading. 
102.  Complaint. 


BBC. 

168.  Complaint,  what  to  contain. 


Fonns  of  plead-     Scc.  161.  There  shall  he  no  other  forms  of  pleading  in  civil 
-J'^— jj^ —  actions  in  Conrts  of  record  in  this  State,  and  no  other  rules  by 

which  the  suflBciency  of  the  pleadings  is  to  be  determined,  than 

those  prescribed  by  this  Code  of  Procedure. 

It  was  intended  by  this  Section  to  change  materially  the  nature  and  effect 
of  pleading ;  bat  not  to  abolish  the  substantial  characteristics  of  the  several 
pleadings  that  are  retained  either  in  name  or  by  their  equivalents  imder  other 
names. —Jfofefey  v.  Cureton,  6  8.  C,  49. 

Cited  in  Warren  v.  Lagrone,  12  8.  C,  45. 
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Sec,  162.  The  first  pleading  on  the  part  of  the  plaintiff  is    ^""^v^-^ 
the  complaint.  ii>.,Mb4. — 

Sec.  163.  The  complaint  shall  contain —  compuint; 

1.  The  title  of  the  cause,  specifying  the  name  of  the  Conrt  in  ^^^j^^-- 
which  the  action  is  brought,  the  name  of  the  County  in  which 

the  plaintiff  desires  the  trial  to  be  had,  and  the  names  of  the 
parties  to  the  action — plaintiff  and  defendant. 

2.  A  plain  and  concise  statement  of  the  facts  constituting  a 
cause  of  action,  without  unnecessary  repetition. 

3.  A  demand  of  the  relief  to  which  the  plaintiff  supposes  him- 
self entitled. 

The  names  of  the  mdividnals  constitating  the  copartnership  suing  mnst 
appear  in  the  title.— 5mtt^  v.  Walker ^  6  S.  C,  169. 

Sabdiyision  2 :  A  cause  of  action  exists  where  the  legal  rights  of  one  party 
have  been  invaded  by  another.— C%a/iner«  v.  Olenn,  18  S.  C,  469  ;  Nance  v. 
R,  R.,S5  S.  C,  309.  If  the  facts  aUeged  do  not  show  the  existence  and  inva- 
sion of  such  rights,  the  complaint  is  defective,  and  will  be  held  bad  on  de- 
murrer.—5out^«7i  Porcelain  Co.  v.  TView,  5  S.  C,  6  ;  Chalmers  v.  Olenny  18  S. 
C,  469  ;  Nance  v.  R,  R,  Co.,  85  S.  C,  309. 

But  it  is  enough  if  the  allegations  show  distinctly  the  cause  of  action.— 
Hammond  v.  R.  R.  Co.y  6  S.  C,  130.  The  Court  refers  the  facts  to  their  appro- 
priate form  of  action.— Jfoson  v.  Carter,  8  S.  C,  108 ;  Warren  v.  Lagrone,  12 
S.C.,45. 

The  complaint  is  so  defective  if  it  merely  allege  conclusions  of  law  and  not 
tfUsU-Tutt  V.  R.  R.  Co.,  83  8.  C,  216 ;  Wallace  v.  R.  R.  Co.,  34  S.  C,  62  ; 
Nance  v.  R.  R.  Co.,  35  S.  C,  807. 

In  action  for  specific  performance  of  contract  for  sale  of  land,  it  is  not  neces- 
sary to  allege  that  contract  was  in  writing.- Hu66eM  v.  Courtney,  5  8.  C,  87. 

In  action  against  a  commission  merchant  for  account,  it  is  unnecessary  to 
allege  a  demand  for  account,  after  stating  a  refusal  to  do  so.— Jfoson  v.  Car- 
ter, 8  S.  C,  103.  Where  yapeir  sued  on  as  a  promissory  note  is  not  such,  but 
the  allegations  show  a  cause  of  action,  the  complaint  is  sufficient.— Doime  v. 
Jovner,  25  8.  C,  128. 

Want  of  probable  cause  shotdd  be  alleged  in  a  complaint  in  action  for  mali- 
cious arrest  or  it  will  be  demurrable.— Hogg  v.  Pinckney,  16  8.  C,  887. 

Subdivision  3  :  Complaint  is  not  demurrable  as  defective  in  not  stating  facts 
sufficient  to  constitute  a  cause  of  action  because  it  contains  no  prayer  for  re- 
]iet.-BalU  v.  Mosdy,  13  8.  C,  439. 


CHAPTER  II. 
The  Demurrer. 


Sec. 

164.  Defendant  to  demur  or  answer. 

165.  When  the  defendant  may  demur. 

166.  Demurrer,  what  to  specify. 


Sec 

167.  How  to  proceed.  If  complaint  be 
amended. 

168.  Objection  not  appearlnff  on  complaint. 
109.  Objection,  when  waived. 


Section  164,  The  only  pleading  on  the  part  of  the  defend-    Defendant  to 

ant  is  either  a  demurrer  or  an  answer.     It  must  be  served  within  Bwer. [ 

twenty  days  after  the  service  of  the  copy  of  the  complaint.  ^^^'  ^^"  ^^^' 
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^'"^^^^"^        Sec.  166.  The  defendant  may  demur  to  the  complaint  when 
fendantmayde-  it  shall  appear  upon  the  face  thereof,  either — 
^7bM6ic7. —     ^'  That  the   Court  has  no  jurisdiction  of  the  person  of  the 
defendant  or  the  subject  of  the  action  ;  or, 

2.  That  the  plaintiff  has  not  legal  capacity  to  sue  ;  or, 

This  groand  of  objection  is  waived  onlees  taken  by  demurrer.— i>aniefe  v. 
Ifosca,  12  a  C,  130. 

Where  complaint  alleges  corporate  existence  in  plaintiff  and  nothing  aiypears 
on  its  faoe  to  show  his  want  of  corporate  authority,  it  is  not  demnrrable  on 
this  gronnd.— CA«ratoi?.  R,  v.  White,  14  S.  C,  61.  Where  sealed  note  payable 
to  an  administrator  has  been  transferred  to  another,  it  may  be  sued  on  in 
name  of  administrator  for  nse  of  the  other.— CarroM  v.  Stm,  18  8.  C,  430. 

This  question  of  capacity  to  sue  cannot  be  put  in  issue  by  general  denial :  it 
must  be  made  by  demurrer.— CommerctoZ  Co.  v.  Turner,  8  8.  C.,110;  FcU- 
metto  V.  Ridey,  25  8.  C,  309 ;  SUamship  Co.  v.  Rodgers,  21  8.  C,  27. 

3.  That  there  is  another  action  pending  between  the  same  par- 
ties, for  the  same  cause  ;  or, 

4.  That  there  is  a  defect  of  pai'ties,  plaintiff  or  defendant ;  or. 

This  ground  cannot  apply  in  case  misjoinder  of  parties.- Lowry  v.  Jackson^ 
27  8.  C,  818. 

This  objection  must  be  made  by  demurrer,  and  is  waived  upon  failure  to 
demur.-- Feathsrston  v.  Norria^  7  8.  C,  472 ;  Evans  v.  McLuoas,  12  8.  C,  56  ; 
DanieUr.  Moses^  12  8.  C,  18  ;  Ross  v.  hinder,  12  8.  C,  592. 

6.  That  several  causes  of  action  have  been  improperly  united  ; 
or, 

Joint  demurrer  bad  as  to  all,  must  fail  though  good  as  to  one  who  joins. — 
Loivry  v.  Jackson,  27  8.  C,  818. 

Complaint  not  demurrable  for  multifariousness  where  it  alleges  breach  of 
trust,  because  it  makes  a  party  in  possession  of  the  assets  under  the  breach, 
with  notice,  a  defendant.— i2ag»daZ«  v.  Holmes,  1  8.  C,  91 ;  Melton  v.  Withers^ 
2  8.  C,  561. 

Objection  to  complaint  on  this  ground  can  only  be  taken  by  demurrer.— 
Field  V.  Hurst,  9  8.  C,  277.  It  may  be  taken  by  any  defendant.— <Sf«Z>cr  v. 
Allen,  18  3,  C,  317. 

Where  there  is  improper  joinder  of  causes  of  action,  and  a  demurrer  to  the 
complaint  therefor,  the  plaintiff  may  cure  the  defect  by  voluntary  amend- 
ment of  the  complaint.— <S^!»txin  v.  StUlivan,  24  8.  C,  474. 

Demurrer  on  this  ground  will  not  lie  where  several  plaintiflte,  severally  own- 
ing adjoining  tracts  of  land,  join  in  action  for  damages  in  solido  for  injuries 
thereto  by  defendant's  dam.— /fe/jofn^  v.  Switzer^  24  8.  C,  39.  But  demurrer 
will  lie  in  such  case,  where  the  injuries  are  separate  and  distinct.— 76. 

There  is  not  misjoinder  of  causes  of  actions  where  adult  ward  and  three 
minor  wards  sue  their  guardian  for  accounting.— iStoZZtngs  v.  Barrett,  26  8.  C, 
474.  This  objection  does  not  apply  where  creditor  sues  heir  in  possession  of 
intestate's  land  and  alleges  sufficient  to  show  cause  of  action  against  adminis- 
trator, and  does  not  seek  judgment  against  Ydm^—Lowry  v.  Ja^ikaon,  27  8.  C, 
818. 

6.  That  the  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action. 
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Until  it  does  appear  that  some  fiust  is  omitted  which  is  necessary  to  consti-     ^**"V"*^ 
tnte  the  cause  of  action,  no  demurrer  can  be  snstained.— Bal26  y.  Moselyy  18  8. 
C,  489. 

The  defect  must  be  substantial,  and  such  as  cannot  be  cured  except  by  alle- 
gations of  answer,— Childers  v.  FeriMr,  12  S.  C,  1. 

Where  administrator  of  a  distributee  of  an  intestate  brings  action  against 
the  administrator  of  the  intestate  and  joins  with  him  as  plaintiff  a  distribu- 
tee of  such  distributee,  the  complaint  is  demurrable  as  to  such  plaintiff  dis- 
tributee on  this  ground.— i?o6«r<  v.  JohnSy  10  8.  C,  101. 

Complaint  alleged  subscription  by  defendant  to  stock  of  plaintiff  of  fifty 
acres  of  land,  and  a  refusal  to  convey,  and  demanded  payment  in  money  for 
the  land,  without  alleging  promise  to  pay  money  or  previous  demand,  and 
was  held  not  demurrable  on  this  ground. — Cheraw  and  Chester  R,  R.  Co.  v. 
Oariand^  14  8.  C,  68.  In  action  to  recover  money  won  at  game  of  faro,  if  the 
complaint  does  not  allege  that  the  money  was  won  at  one  time  and  sitting,  it 
is  demurrable  on  this  ground.— TVum&o  v.  Finley,  18  8.  C,  805. 

Sec.  166.  The  demurrer  shall  distinctly  specify  the  grounds  Demurrer, 

of  objection  to  the  complaint.     Unless  it  do  so,  it  may  be  disre-  rb,^%ie8. — ' 

garded.     It  may  be  taken  to  the  whole  complaint,  or  to  any  of 

the  alleged  causes  of  action  stated  therein. 

A  demurrer  that  does  not  distinctly  specify  the  grounds  of  objection,  but 
states  them  hypothetically,  may  be  disregarded.— CarrolZ  v.  StUl,  18  8.  C,  480. 

Sec.  167.  If  the  complaint  be  amended,  a  copy  thereof  must    how  to  pro- 

oeed    If  CO ni- 

be  served  on  the  defendant,  who  must  answer  it  within  twenty  p  i  a i  n  t  be 
days  ;  or  the  plaintiff,  upon  filing  with  the  Clerk  due  proof  of  the  ^^tjtm^ — 
service  and  of  the  defendant's  omission,  may  proceed  to  obtain 
judgment,  as  provided  by  Section  267. 
Sec.  168.  When  any  of  the  matters  enumerated  in  Section    objection  not 

,^^T  I  XI      ^  ^  XI  1    •    X    XI        1  .     X-       appearing  on 

195  do  not  appear  upon  the  face  of  the  complaint,  the  objection  complaint. 

may  be  taken  by  answer.  ^^"  *  ^^^' 

If  each  matters  do  not  clearly  appear  upon  the  face  of  the  complamt,  the 
objection  should  be  made  by  answer.— Patterson  v.  Pagan^  18  S.  C,  584. 

Sec.  169.  If  no  such  objection  be  taken,  either  by  demurrer    objection, 

or  answer,  the  defendant  shall  be  deemed  to  have  waived  the  -  j^^^jin.""" 

same,  excepting  only  the  objection  to  the  jurisdiction  of  the 

Court,  and  the  objection  that  the  complaint  does  not  state  facts 

sufBcient  to  constitute  a  cause  of  action. 

The  dear  intention  of  this  and  foregoing  Sections  of  this  Chapter  is  tJiat  de- 
fendant shaU  give,  by  his  demnrrer  or  answer,  speciflc  notice  that  he  intends 
to  rely  on  one  or  more  of  these  specific  defenses,  if  he  wishes  to  make  them 
available.  A  general  denial  of  all  the  facts  alleged  in  the  complaint  is  not  a 
comphanoe  with  these  requirements.  The  object  of  them  is  to  relieve  the 
plaintiff  from  the  necessity  of  preparing  to  meet  such  objections,  on  trial,  nn- 
lesB  so  notified  of  them^Steamahip  Co.  v.  Rodgers,  21  S.  C,  27 ;  Palmetto  Co. 
V.  Ridey,  25  S.  C,  809. 

Objection  for  defect  of  parties  comes  too  late  after  f ailture  to  make  it  by  de- 
mnrrer or  answer.— ^«at^r«ton  v.  Norris,  7  8.  C,  472  ;  Evarts  v.  McLucas^ 
12  8.  C,  56  ;  Danielt  v.  Moae$,  12  8.  C,  137  ;  Roas  v.  Under,  12  8.  C,  592. 
6 
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All  other  defects,  except  want  of  jurisdiction  and  of  sof&cient  statements  of 
facts,  are  cnred  by  fiulnre  to  object  by  demurrer  and  BJiswer.—Bowden  y. 
Winsinith,  11  S.  C,  409  ;  DanieU  v.  Moses,  12  8.  C,  180. 

Objection  that  complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action  may  be  made  orally  at  any  stage  of  the  proceedings.— iSoutAem 
Porcelain  Co.  v.  Thew,  5  8.  C.  10  ;  Bowden  v.  Winamith,  11  8.  C,  409  ;  ChU- 
ders  V.  Vemer,  12  8.  C,  1 ;  Bcdle  v.  Mosely,  18  8.  C,  439 ;  Kennerty  v.  EUwan 
Co.,  17  8.  C,  411 ;  Davis  v.  McDuffie,  18  8.  C,  495 ;  Hellams  v.  SwiUer,  24  a 
C,  89  ;  Hull  V.  Young,  29  8.  C,  64. 

So  oral  demurrer  to  answer  sotting  up  counter-claims  may  be  made  on  the 
ground  of  want  of  cause  of  action,  though  not  objected  by  formal  demurrer  or 
BJiswer.— State  v.  Corbin,  16  8.  C,  533. 


CHAPTER  III. 
The  Answer. 


Sec. 

170.  Answer,  what  to  contatn. 

171.  Counter-claim.    Several  defenses. 
178.  Demurrer  and  answer,  wtien  allowed. 


Skc. 
178.  Sham  and  irrtfevant  defensea  (o  be 
stricken  out 


Answer,  what 

to  contain. 

1870,  XIV.,  8172: 


Section  170.  The  answer  of  the  defendant  mnst  contain  : 

1.  A  general  or  specific  denial  of  each  material  allegation  of 
the  complaint  controverted  by  the  defendant,  or  of  any  knowl- 
edge or  information  thereof  suflScient  to  form  a  belief. 

2.  A  statement  of  any  new  matter  constituting  a  defense  by 
counter-claim,  in  ordinary  and  concise  language,  without  repeti- 
tion. 

AUegations  of  the  complaint  not  denied  are  admitted. — Addison  v.  Duncan, 
85  S.  C,  165.  Answer  admitting  the  simple  deUvery  of  note,  as  alleged  in 
complaint,  and  then  asserting  that  the  deUvery  was  conditional,  the  delivery 
is  not  admitted.— Lipscam6  v.  Lipscomb,  33  S.  C,  243. 

Where  complaint  aUeges  and  answer  admits  note  sned  on  to  be  a  promis- 
sory note,  it  was  error  to  grant  nonsuit  upon  proof  that  note  was  nnder  seal 
^Moore  v.  Christian,  31  S.  C,  837. 

The  Ck)de  has  enlarged  the  defendant's  opportunity  for  making  various  de- 
fenses to  the  action  by  his  answer.— Co^rs  v.  Fraser,  5  8.  C,  851. 

The  answer  is  not  to  be  taken  as  true,  as  under  former  equity  i>racticef  until 
the  plaintiff  has  had  an  opportunity  to  controvert  it.— Hubbell  v.  Courtney, 
5  S.  C,  87. 

The  defendant  must  plead  in  answer  all  his  defenses,  legal  or  equitable ;  he 
cannot  bring  a  separate  action  on  any  matter  that  could  have  been  so  pleaded. 
—McAlily  V.  Barker,  4  S.  C,  48  ;  Rice  v.  Mahaffy,  9  S.  C,  582. 

And  his  answer  must  contain  a  general  or  specific  denial,  or  new  matter, 
constituting  a  defense  or  counter-claim.— C/em eTii  v.  Riley,  29  S.  C,  286.  But 
under  general  denial  he  may  insist  on  absence  of  demand. — Burckhalter  v. 
Mitchell,  27  8.  C,  24.  Yet  general  denial  raises  no  issue  of  faUure  of  con- 
sideration, which  is  an  aftlrmative  defense.— DejTy  v.  Holman,  27  8.  C,  621. 

A  general  denial  wiU  not  put  at  issue  the  legal  capacity  of  corporation  to  sue. 
^Commercial  Co.  v.  Turner,  8  8.  C, 111;  Steamship  Co.  v. Rodgers,  21 8.  C.,88; 
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^tilmsUo  Co,  V.  RisUyy  25  S.  C,  309 ;  American  Co,  v.  Hill,  27  S.  C,  164  ;  Land  "— -y^-^ 
Cte.  V.  Williams,  85  8.  0.,  867.  But  where  the  complaint  against  a  corpora- 
tion alleges  it  to  be  incorporated,  and  its  answer  makes  only  general  denial, 
and  it  regolarly  appears  by  attorney  and  defends  on  the  merits,  that  is  ad- 
mission oi  its  corporate  charter.— i2dm&er£  y.  R.  R.,  81  S.  C,  809.  And  where 
there  is  a  specific  denial  of  the  allegation  of  partnership,  the  answer  raises  an 
iasne  triable  by  jnry.— -BTerr  v.  Cochran,  29  S.  0.,  61.  But  it  will  put  at  issue 
eTery  tact  necessary  to  prove  plaintifiTs  claim  and  allow  defendant  to  contro- 
vert his  proof  thereon.— Iry2e«  y.  BoUes,  8  S.  C,  258.  And  upon  plaintiffs  fail- 
ure to  prove  his  case,  the  defendant  may  have  a  nonsuit.— /&.  The  simple 
answer  of  *^  no  knowledge  ^  is  a  deniaL— T^arin  v.  Seabrook,  6  S.  C,  118. 

Payment  must  be  specially  pleaded.— JfcJ^Zu^e  v.  Hutchinsony  10  S.  C,  488. 

But  where  certain  credits  are  allowed  by  complaint,  and  judgment  claimed 
for  special  balance,  the  defendant,  imder  general  denial,  can  prove  other  pay- 
meots  to  show  true  balance.— /&. 

Where  answer  in  action  for  assatdt  and  battery  admitted  the  complaint,  but 
pleaded  that  the  defendant  committed  the  assault  in  self-defense,  it  was  satH' 
cAent.—Hughea  v.  Kellar,  84  S.  C,  268.  Plea  of  confession  and  avoidance  does 
not  establish  issues  raised  by  general  denial.— ^Stanley  v.  Shoolbred,  25  S.  C, 
161. 

Where  matter  of  oounter-daim  is  not  so  pleaded,  and  judgment  thereon  de- 
manded, it  can  only  serve  as  a  defense,  and  not  as  a  counter-claim.- 7Wmmi«r 
V.  Thompaon,  10  a  C,  185 ;  Humbert  v.  Brisbane,  25  S.  C,  506.  And  as  a 
oouter-<daim,  cannot  be  proved  at  triaL— 5ui2tvan  v.  Byrne,  10  S.  C,  ISO ; 
WiUiams  v.  Irby,  15  8.  C,  458. 

No  objection  to  answer  that  it  is  not  responsive  to  complaint ;  its  only  effect 
is  that  any  allegation  not  denied  stands  admitted.— Ztntmerman  v.  Amaker, 
10  S.  C,  100. 

Sec.  171.  The  counter-claim  mentioned  in  the  last  Section  counter-claim; 
must  be  one  existing  in  favor  of  a  defendant  and  against  atenges.'^^'  ^^ 
plaintiff,  between  whom  a  several  judgment  might  be  had  in    -f^-«i'^- 
the  action,  and  arising  out  of  one  of  the  following  causes  of 
action  : 

1.  A  cause  of  action  arising  out  of  the  contract  or  transaction 
set  forth  in  the  complaint  as  the  foundation  of  the  plaintiff^s 
claim,  or  connected  with  the  subject  of  the  action. 

2.  In  an  action  arising  on  contract,  any  other  cause  of  action 
arising  also  on  contract,  and  existing  at  the  commencement  of 
the  action. 

The  defendant  may  set  forth  by  answer  as  many  defenses  and 
counter-claims  as  he  may  have,  whether  they  be  such  as  have 
been  heretofore  denominated  legal  or  equitable,  or  both.  They 
must  each  be  separately  stated,  and  refer  to  the  causes  of  action 
which  they  are  intended  to  answer,  in  such  manner  that  they 
may  be  intelligibly  distinguished. 

In  action  by  executor  to  recover  from  defendant  several  notes  due  testator, 
he  cannot  set  up  as  counter-claims  legacies  given  him,  but  unassented  to  by 
executor.— Laiim«r  v.  Sullivan,  30  S.  C,  111. 

A  defendant  cannot  set  up  as  counter-claim  a  debt  purchased  by  him  after 
commencement  of  the  action.— .^iter  v.  Queese,  80  S.  C,  126. 
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^— -"v^— ^        A  coonter-claim  far  damages  from  tort  cannot  be  set  up  against  an  action 
for  damages  from  ixxct^—Simkina  y.  R.  R.,  20  S.  C,  258. 

A  tort  arising  oat  of  contract  may  be  waived,  and  the  same  cause  of  action 
treated  as  a  contract  and  set  up  as  soch,  by  way  of  coanter-daim  to  action  on 
another  contract.— Boyce  ▼.  Parker,  11  S.  C,  337.— Unascertained  damages 
arising  ex  contractu  are  admissible  as  a  coanter-daim.— 76. 

In  action  for  damages  by  trespass,  the  defendant  cannot  set  up  a  debt  dne 
by  plaintiff,  as  counter-claim.— jSAarp  v.  Kinsman,  18  8.  C,  108. 

A  claim  that  does  not  fall  under  either  of  the  above  subdivisions  cannot  be 
set  up  as  a  counter-daim.— J!b;  Parte  Bank,  18  S.  C,  289 ;  Copeland  v.  Young, 
21  8.  C,  276 ;  Humbert  v.  Britbane,  25  S.  C,  606. 

A  counter-claim  cannot  be  interposed  in  an  action  for  recovery  ot  personal 
property.— TTtWiam*  v.  Irby,  16  S.  C,  661 ;  Talbot  v.  PadgeU,  30  8.  C,  167. 

Partnership  account  in  favinr  of  defendant  may  be  set  up  as  counter-claim 
to  his  individual  debt,  if  partnership  be  unsettled  and  upon  settlement  a  bal- 
ance would  be  due  torn,— Mills  v.  Carnier,  90  S.  C,  617. 

A  separate  judgment  in  favor  of  one  of  several  defendants  may  be  given  on 
a  counter-daJm,  showing  a  separate  cause  of  action  in  his  favor.— PZyer  v. 
Parker,  10  8.  C,  465. 

Defendant  cannot  set  up  against  plaintiff,  as  counter-claim,  a  debt  due  the 
defendant  by  firm  of  which  plaintiff  is  a  member.— B]^  v.  Charles,  S  8.  C, 
852. 

The  answer  may  set  forth  many  and  inconsistent  defenses^  either  legal  or 
equitable.— Cit)/ir5  v.  Eraser,  6  8.  C,  854 ;  Mobley  v.  Cureton,  6  &  C,  68 ; 
Cooper  V.  Smith,  16  8.  C,  381.  If  he  fkil  upon  one,  he  may  fall  back  on  the 
others.— i2an«>m  v.  Anderson,  9  8.  C,  440. 

A  pleaof  8tatute  of  Limitations  to  the  **  money  items"  set  up  in  a  complaint, 
stating  two  causes  of  action,  one  of  which  was  for  a  sum  of  money  made  up 
of  several  items  and  the  other  for  a  penalty,  was  not  safQdent  as  a  defense  to 
the  second  cause  of  action.— County  v.  MiUer,  16  8.  C,  244. 

Demmrerand     gee.  172.  The  defendant  may  demur  to  one  or  more  of  seve- 

answer,  when      ,      ^'         T     ..         x  x  j  •     xu  i   •    x         j  xi. 

allowed.    ral  causes  of  action  stated  in  the  complaint,  and  answer  the  resi- 

^^•'•^^^      due. 

sbamand  fr-     Soc.  173.  Sham  and  irreleyant  answers  and  defenses  may  he 
feDses  to  be  stricken  out  on  motion,  and  upon  such  terms  as  the  Court  may, 

stricken  out.        »     »,     j-         x* 

'ib.^fl  175. —  1^  ^^  discretion,  impose. 

An  answer  malring  general  denial  cannot  be  stricken  out  as  sham,  whether 
verified  or  not.— i2an«om  v.  Anderson,  9  8.  C,  439. 

Motion  to  so  strike  out  such  pleadings  should  not  in  terms  demand  judg^ 
ment ;  but  if  nothing  remains  of  the  answer  for  trial,  after  moti(Hi  is  granted, 
judgment  may  be  pronounced  at  once. — Tharin  v.  Seabrook,  6  8.  C,  113. 

Such  motions  ordinarily  present  questions  of  fact  to  be  determined  upon 
afifldavits  or  as  the  Court  may  direct.— 76. 

If  the  defense  is  manifestly  taiae  and  intended  to  delay,  it  may  be  struck 
out ;  but  this  should  be  done  only  in  cases  free  from  doubt.— 76. 

An  answer  is  not  untrue  which  has  been  sustained  on  Circuit.— HaU  v. 
Woodtoard,  30  8.  C,  564. 
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CHAPTER  IV. 
In  Reply. 


174.  Reply.    Demarrer  to  answer. 

175.  Motion  for  Judgment  upon  answer. 


SEC. 

176.  Demanet  to  reply. 


Section  174.  When  the  answer  contains  new  matter  consti-    Reply;  de- 
tuting  a  counter-claim,  the  plaintiff  may,  within  twenty  days,  w^r^ 
reply  to  such  new  matter,  denying  generally  or  specifically  each    ^*-  *^'''^- 
allegation  controverted  by  him,  or  any  knowledge  or  information 
thereof  sufficient  to  form  a  belief ;  and  he  may  allege,  in  ordinary 
and  concise  language,  without  repetition,  any  new  matter,  not 
inconsistent  with  the  complaint,  constituting  a  defense  to  such 
new  matter  in  the  answer ;  and  the  plaintiff  may,  in  all  cases, 
demur  to  an  answer  containing  new  matter,  where,  upon  its 
face,  it  does  not  constitute  a  counter-claim  or  defense ;  and  the 
plaintiff  may  demur  to  one  or  more  of  such  defenses  or  counter- 
claims, and  reply  to  the  residue  of  the  counter-claims. 

And  in  other  cases,  where  an  answer  contains  new  matter  con- 
stituting a  defense  by  way  of  ayoidance,  the  Court  may,  in  its 
discretion,  on  the  defendant's  motion,  require  a  reply  to  such 
new  matter ;  and  in  that  case  the  reply  shall  be  subject  to  the 
same  rules  as  a  reply  to  a  counter-claim. 

The  plaintiff's  reply  must  deny  the  ooauteiKilaiin  or  allege  some  new  matter 
as  d^enae  thereto,  or  judgment  wiU  go  against  him  for  the  cormter-claim.— 
Hubbell  ▼.  Courtney,  6  8.  C,  89  ;  Latimer  v.  Sullivan,  80  S.  C,  111. 

A  general  denial  of  a  oonnter-daim  pnts  in  issne  aU  the  allegations  upon 
which  it  TeBt&±^AUantic  Co.  y.  SuUivan,  84  a  C,  801. 

When  answer  upon  its  face  does  not  show  matter  constituting  a  counter- 
claim or  defense  it  is  demurrable.— CIem«n<  v.  RUey,  29  S.  C,  286 ;  Lipscomb 
v.  Lipscomb,  82  S.  C,  243.  But  it  may  be  replied  to  and  determined  at  same 
time.— Latimer  v.  Sullivan,  80  8.  C,  111 ;  Talbert  v.  Padgett,  80  8.  C,  167. 

A  reply  without  an  order  of  Court  and  alleging  no  counter-claim  is  improper ; 
but  should  not  be  formally  stricken  out.— Davis  y.  Schmidt,  22  S.  C,  128. 

Counter-<slaim  setup  in  answer,  served  with  motion  for  leave  to  file,  is  ad- 
mitted, if  not  repUed  to  within  the  time.— binders  v.  Sanders,  81  8.  C,  604. 

Where  answer  sets  up  payment  and  laches  as  defenses,  it  is  demurrable 
when  the  facts  set  forth  as  proof  thereof  are  insufficient  to  determine  the  de- 
fenses.—ifo&Zey  v.  Cureton,  6  8.  C,  49.  An  objection  that  the  answer  is  not 
reeponsiye  to  the  complaint  cannot  be  taken  under  the  Code.^Zimmerman  v. 
Amaker,  10  S.  C,  98. 

Sec.  175.  If  the  answer  contain  a  statement  of  new  matter    Motion  for 
constituting  a  counter-claim,  and  the  plaintiff  fail  to  reply,  or  m^^^^  "'^^^ 
demur  thereto  within  the  time  prescribed  by  law,  the  defendant  ^^^'  ^^^^  ^^'^' 
may  move,  on  a  notice  of  not  less  than  ten  days,  for  such  judg- 
ment as  he  is  entitled  to  upon  such  statement ;  and  if  the  case 
require  it,  a  writ  of  inquiry  of  damages  may  be  issued. 
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Demurrer  to 

reply. 

lb.,  8178. 


Sec.  176.  If  a  reply  of  the  plaintiff  to  any  defense  set  up  by 
the  answer  of  the  defendant  be  insufficient^  the  defendant  may 
demur  thereto,  and  shall  state  the  grounds  thereof. 


CHAPTER  V. 
General  Rules  of  Pleading. 


Sia 


177.  Pleadings  to  be  sabtcribed  and  vert- 
fled. 

178.  Pleadingi,  bow  Terifled. 

179.  How  to  stato  an  aoooont  in  pleading. 

180.  Pleadings  to  be  liberally  construed. 

181.  Irrelevant  or  redundant  matter  to  be 
stricken  out,  and  Indeflnlto  matter 
made  more  definite. 

182.  Judgment,  bow  to  be  pleaded. 

198.  Conditions  preoedent.  bow  to  be 
pleaded. 


SIC. 
184.  Prtvate  statutes,  bow  to  be  pleaded. 

186.  Ubel  and  slander,  bow  stated  In  com- 
plaint 

180.  Answer  In  sucJi  cases. 

187.  Answer  In  action  to  recover  property 
distrained  for  damage. 

188.  Wbat  causes  of  action  maybe  lolned. 

189.  Allegation  not  denied,  wben  to  be 
deemed  true. 


Pleadings  to     Section  177.  Every  pleading  in  a  Court  of  record  must  be 

^d'JSrffled!*^^  subscribed  by  the  party  or  his  attorney ;  and  when  any  pleading 

/ 6.,  8179:      ig  verified,  every  subsequent  pleading,  except  a  demurrer,  must 

be  verified  also. 
Pleadings-     Scc.  178.  The  verification  must  be  to  theeffect  that  thesame 

how  vertfled. 


/b.,«l80. 


is  true  to  the  knowledge  of  the  person  making  it,  except  as  to 
those  matters  stated  on  information  and  belief,  and  as  to  those 
matters  he  believes  it  to  be  true ;  and  must  be  by  the  affidavit 
of  the  party,  or,  if  there  be  several  parties  united  in  interest,  and 
pleading  together,  by  one  at  least  of  such  parties  acquainted  with 
the  facts,  if  such  party  be  within  the  County  where  the  attorney 
resides,  and  capable  of  making  the  affidavit.  The  affidavit  may 
also  be  made  by  the  agent  or  attorney,  if  the  action  or  defense 
be  founded  upon  a  written  instrument  for  the  payment  of  money 
only,  and  such  instrument  be  in  the  possession  of  the  agent  or 
attorney,  or  if  all  the  material  allegations  of  the  pleading  be 
within  the  personal  knowledge  of  the  agent  or  attorney.  When 
the  pleading  is  verified  by  any  other  person  than  the  party,  he 
shall  set  forth  in  the  affidavit  his  knowledge,  or  the  grounds  of 
his  belief,  on  the  subject,  and  the  reasons  why  it  is  not  made  by 
the  party.  When  a  corporation  is  a  party,  the  verification  may 
be  made  by  any  officer  thereof ;  and  when  the  State,  or  any 
officer  thereof  in  its  behalf,  is  a  party,  the  verification  may  be 
made  by  any  person  acquainted  with  the  facts.    The  verification 
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may  be  omitted  when  an  admission  of  the  truth  of  the  allegation 
might  subject  the  party  to  prosecution  for  felony.  And  no 
pleading  can  be  used  in  a  criminal  prosecution  against  the  party 
as  a  proof  of  a  fact  admitted  or  alleged  in  such  pleading  :  Pro- 
vided.  That  the  verification  of  any  pleading  in  any  Court  of 
record  in  this  State  may  be  omitted  in  all  cases  where  the  party 
called  upon  to  verify  would  be  privileged  from  testifying  as  a 
witness  to  the  truth  of  any  matter  denied  by  such  pleading. 

When  matters  are  pleaded  upon  knowledge,  it  is  nnneoessary  to  add  the 
words  "on  information  and  belief ."—S^naZte  v.  WUder,  6  S.  C. ,  402.  So,  where 
it  is  npon  information  and  belief,  it  is  nnneoessary  to  state  that  it  is  npon 
knowledge.— 76. 

Where  the  answer  is  negative  merely  of  the  complaint,  the  same  form  of 
verification  is.necessary.— 76. 

Where  the  complaint  does  not  state  which  of  its  allegations  are  made  on 
knowledge  and  which  on  information  and  belief,  the  verification  is  insufiicient 
in  form  if  it  say  that "  the  complaint  is  true  of  his  own  knowledge,  except  as 
to  matters  therein  stated  on  information  and  belief,  and  as  to  those  matters 
he  believes  it  to  be  true."— TTecW  v.  Friesleben,  28  8.  C,  181;  Bumester  v. 
Mostly,  83  8.  C,  251. 

Where  the  verification  is  made  by  another  than  the  party,  it  mnst  set  forth 
his  knowledge  or  the  grounds  of  his  belief  with  sufficient  deamess.— 7&. 

An  attorney  may  verify  a  complaint  only  in  two  cases :  1.  Where  the  action 
is  founded  upon  a  written  instrument  and  for  payment  of  money  only,  and 
that  instrument  is  in  his  possession  ;  and,  2.  Where  all  the  material  allegations 
are  within  his  personal  knowledge.— Hec^t  v.  Friedeben,  28  8.  C,  181. 

Sec.  179.  I^  shall  not  be  necessary  for  a  party  to  set  forth  in    how  to  state 
a  pleading  the  items  of  an  account  therein  alleged  ;  but  he  shall  Jiea^I^ 
deliver  to  the  adverse  party,  within  ten  days  after  a  demand  ^^^  ^*^"  *^^^' 
therefor  in  writing,  a  copy  of  the  account,  which,  if  the  pleading 
is  verified,  must  be  verified  by  his  own  oath,  or  that  of  his  agent 
or  attorney,  if  within  the  personal  knowledge  of  such  agent  or 
attorney,  to  the  effect  that  he  believes  it  to  be  true,  or  be  pre- 
cluded from  giving  evidence  thereof.     The  Court,  or  a  Judge 
thereof,  may  order  a  further  account,  when  the  one  delivered  is 
defective,  and  the  Court  may  in  all  cases  order  a  bill  of  particu- 
lars of  the  claim  of  either  party  to  be  furnished. 

Defendant  having  failed  to  demand  an  itemized  account,  he  cannot  complain 
of  the  judgment  upon  the  ground  that  the  account  was  not  itemized.— ^S^oan 
V.  Westfield,  17  8.  C,  589. 

Sec,  180.  In  the  construction  of  a  pleading  for  the  purpose  pj^^^^j^^  ^^ 
of  determining  its  effect,  its  allegations  shall  be  liberally  con- bguteraiiy con- 
strued, with  a  view  of  substantial  justice  between  the  parties.       '  iib.fri82. 

Pleading  must  not  be  construed  strongly  against  pleader.—  ChUders  y.  Ver- 
ner,  13  8.  C,  1 ;  WcUlace  v.  Lark,  12  8.  C,  576  ;  Dotvie  v.  Joyner,  268.  C,  128. 
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^^^"V*"^  Bat  the  libeorality  so  allowed  does  not  permit  allegations  of  fact  in  the  alter- 
native.—/Mman  V.  McMillan^  36  S.  C,  28. 

irreieraat  or  Soc.  181.  I^  irrelevant  or  redundant  matter  be  inserted  in  a 
tertobS°«trick3  pleading,  it  may  be  stricken  out,  on  motion  of  any  person 
aefin?te*^uter  aggrieved  thereby.  And  when  the  allegations  of  a  pleading  are 
Seflmte.  ™^^  BO  indefinite  or  uncertain  that  the  precise  nature  of  the  charge  or 

15.,  §188.  defense  is  not  apparent,  the  Court  may  require  the  pleading  to 
be  made  definite  and  certain  by  amendment. 

Irreleyant  matter  in  pleading  is  that  which  has  no  sabetantial  relation  to  the 
issue,  and  iMX>periy  stricken  oat  on  motioa^^Nichols  v.  Briggs,  18  S.  C,  473. 

If  complaint  is  defectiye  in  mode  of  statement,  the  remedy  is  by  motion  to 
make  aUegations  certain  and  not  by  demxuTer.—Flenniken  y.  Buchana/fif  21 
8.  C,  434.  And  such  motion  shoold  be  made  before  tnal,^Zimmerman  y. 
McMakin,  22  8.  C,  875. 

If  averments  of  answer  are  somewhat  indefinite  and  nncertain,  the  remedy 
is  under  this  Section  by  motion,  and  not  by  demurrer.— AfoMey  v.  OureUm, 
6  8.  C,  49 ;  Dawie  v.  Jayner,  25  8.  C,  128. 

If  description  of  premises  is  not  sufficiently  particular,  the  objection  must 
be  made  by  motion  to  have  it  made  so.— CAtW«r«  v.  Vemer,  12  8.  C,  1. 
Motions  to  have  pleadings  made  definite  and  certain  should  be  made  before 
answer.— BouKien  v.  Winsmitk^  11 8.  C,  409.  If  not  made  in  due  time  it  is 
waived.— /  6. 

When  the  complaint  fails  to  state  each  of  several  causes  of  action,  separately, . 
it  is  a  vice  in  pleading ;  but  must  be  remedied,  by  motion  to  make  more  d^ 
nite  and  certain.- HeWanw  v.  Switeer,  24  8.  C,  89  ;  WetUake  v.  Farrow^  84  8. 
C,  270. 

If  defense  and  counter-claim  are  improperly  united,  motion  to  make  more 
distinct,  and  not  demurrer,  is  the  remedy.— JIfcCoum  v.  McSween^  28  8.  C,  ISO. 

If  several  notes  are  sued  on  as  one  cause  of  action,  and  if  the  aUegation  is  im- 
perfect or  informal,  such  motion,  and  not  demurrer,  is  the  remedy.— HoUand  v. 
Kemp,  27  8.  C,  623. 

If  plain  tiflfa  are  not  sufficiently  referred  to  in  complaint,  motion  to  make 
more  definite  is  the  remedy.— C^j>man  v.  City,  28  8,  C,  378. 

jadgment,taow     Seo.  182.  In  pleading  a  judgment^  or  other  determination  of 
^ift.^«T84.  ^  *  Court  or  officer  of  special  jurisdiction,  it  shall  not  be  necessary 
to  state  the  facts  conferring  jurisdiction,  but  such  judgment  or 
determination  may  be  stated  to  have  been  duly  given  or  made. 
If  such  allegation  be  controverted,  the  party  pleading  shall  be 
bound  to  establish  on  the  trial  the  facts  conferring  jurisdiction. 
Conditions     Scc.  183,  In  pleading  the  performance  of  conditions  prece- 
S)  be  pleaded?^  dcut  in  a  Contract,  it  shall  not  be  necessary  to  state  the  facts 
i«7o,  3UV.,  8185.  showing  such  performance ;  but  it  may  be  stated  generally  that 
the  party  duly  performed  all  the  conditions  on  his  part ;  and  if 
such  allegation  be  controverted,  the  party  pleading  shall  be 
bound  to  establish,  on  the  trial,  the  facts  showing  such  perform- 
ance.   In  an  action  or  defense  founded  upon  an  instrument  for 
the  payment  of  money  only,  it  shall  be  sufficient  for  a  party  to 
give  a  copy  of  the  instrument,  and  to  state  that  there  is  due  to 
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him  thereon  from  the  adverse  party  a  specified  sum,  which  he 
claims. 
Sec.  184.  In  pleading  a  priyate  statnte,  or  a  right  derived    Prtrate  sut- 

therefrom,  it  shall  be  sufficient  to  refer  to  such  statute  by  its  pleaded. 

title  and  the  day  of  its  passage,  and  the  Court  shall  thereupon    -f'^MMse. 
take  judicial  notice  thereof. 
Referred  io,^R,  R.  Co,  v.  White,  14  S.  C,  51. 

Sec.  185.  In  action  for  libel  or  slander,  it  shall  not  be  neces-  LfbeiandBian- 

d€f  bow  stated 
sary  to  state,  in  the  complaint,  any  extrinsic  facts  for  the  pur-  in  eompiaint. 

pose  of  showing  the  application  to  the  plaintiff  of  the  defama-  J^*'*^^- 
tory  matter  out  of  which  the  cause  of  action  arose ;  but  it  shall 
be  sufficient  to  state  generally  that  the  same  was  published  or 
spoken  concerning  the  plaintiff ;  and  if  such  allegation  be  con- 
troverted, the  plaintiff  shall  be  bound  to  establish,  on  trial,  that 
it  was  so  published  or  spoken. 

An  aUegatian  that  defendant,  at  a  certain  time  and  place,  slandered  plain- 
tiif,  by  saying  that  he  had  sworn  lies  at  a  certain  time  and  place,  and  in  a 
named  cause,  states  fticte  snffldent.— Ztmmerman  v.  McM<ikin,  22  S.  C,  876. 
And  where  the  words  of  slander  proved  at  trial  are  not  the  same  as  bnt  simi- 
lar to  those  alleged,  it  is  for  the  jury  to  say  whether  they  meant  the  same.— /&. 

Sec.  186.  In  the  actions  mentioned  in  the  last  Section,  the    Aniwer  in 
defendant  may,  in  his  answer,  allege  both  the  truth  of  the  mat-  "jblTiM 
ter  charged  as  defamatory  and  any  mitigating  circumstances,  to 
reduce  the  amount  of  damages ;  and  whether  he  prove  the  jus- 
tification or  not,  he  may  give,  in  evidence,  the  mitigating  cir- 
camstances. 

It  may  be  that  defendant  can  introdnce  evidence  to  show  his  belief  in  the 
tmth  Off  the  charge  made,  in  mitigation  of  damages.— ^tncA  v.  Finch,  21 S.  C, 
312. 

Whether  defendant  sustain  his  plea  of  justification,  the  jury  may  consider 
the  evidence  of  mitigating  drcnmstances.— jBurcXcAalfer  v.  Coward,  16  S.  C, 
499. 

Sec.  187.  In  an  action  to  recover  the  possession  of  property    Aiuwennao. 
distrained  doing  damage,  an  answer  that  the  defendant,  or  per-proj^rtj^^ 
son  by  whose  command  he  acted,  was  lawfully  possessed  of  the  j^edfordam- 
real  property  upon  which  the  distress  was  made,  and  that  the ~ih.,^m, 
property  distrained  was  at  the  time  doing  damage  thereon,  shall 
be  good,  without  setting  forth  the  title  to  such  real  property. 

Sec.  188.  The  plaintiff  may  unite  in  the  same  complaint    what  causes 

several  causes  of  action,  whether  they  be  such  as  have  been  here-  loined. 

tof ore  denominated  legal  or  equitable,  or  both,  where  they  all    ■'^•'•^^• 
arise  out  of — 
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1.  The  same  transaction,  or  transactions  connected  with  the 
same  subject  of  action  ;  or, 

2.  Contract,  express  or  implied  ;  or, 

3.  Injuries,  with  or  without  force,  to  person  and  property,  or 
either;  or, 

4.  Injuries  to  character ;  or, 

5.  Claims  to  recover  real  property,  with  or  without  damages 
for  the  withholding  thereof,  and  the  rents  and  profits  of  the 
same;  or, 

6.  Claims  to  recover  personal  property,  with  or  without  dam- 
ages for  the  withholding  thereof ;  or, 

7.  Claims  against  a  trustee,  by  virtue  of  a  contract,  or  by 
operation  of  law. 

But  these  causes  of  action  so  united  must  all  belong  to  one  of 
these  classes,  and,  except  in  actions  for  the  foreclosure  of  mort- 
gages, must  affect  all  the  parties  to  the  action,  and  not  require 
different  places  of  trial,  and  must  be  separately  stated. 

In  actions  to  foreclose  mortgages,  the  Court  shall  have  power 
to  adjudge  and  direct  the  payment  by  the  mortgagor  of  any  resi- 
due of  the  mortgage  debt  that  may  remain  unsatisfied  after  a 
sale  of  the  mortgaged  premises,  in  cases  in  which  the  mortgagor 
shall  bo  personally  liable  for  the  debt  secured  by  such  mortgage ; 
and  if  the  mortgage  debt  be  secured  by  the  covenant  or  obliga- 
tion of  any  person  other  than  the  mortgagor,  the  plaintiff  may 
make  such  person  a  party  to  the  action,  and  the  Court  may  ad- 
judge payment  of  the  residue  of  such  debt  remaining  unsatisfied 
after  a  sale  of  the  mortgaged  premises  against  such  other  person, 
and  may  enforce  such  judgment  as  in  other  cases. 

There  is  a  limit  to  this  tmion  of  causes  of  acii(m.^Bellams  v.  Switzer,  24  S. 
O.f  39.  To  be  a  cause  of  action  tiie  matter  must  be  stated  in  a  separate  and 
distinct  division  of  the  complaint,  in  such  manner  that  each  division  alone 
might  be  the  subject  of  an  independent  action.— J6. ;  Hammond  v.  JR.  i2.,  15 
S.  C,  10.  Snch  failure  to  so  state  each  cause  of  action  separately  is  a  vice  in 
pleading,  but  only  to  be  remedied  by  motion  to  make  more  definite  and  cer- 
tain.—He^fii^  V.  Switzer,  24  S.  C,  39. 

Action  against  administrators,  their  sureties  and  personal  repreeentatiTes, 
for  account  and  settlement  of  the  estate  of  intestate,  which  made  a  party  de- 
fendant, who  was  aUeged  to  claim  the  land  of  the  intestate,  was  held  to  be 
multifarious  as  to  that  party.— iS^6er  v.  Allen,  18  S.  C,  817. 

A  biU  seeking  settlement  of  all  matters  growing  out  of  an  estate  is  not  mul- 
tifarious.—riicfccr  V.  Tucker,  18  S.  C,  818.  There  is  no  misjoinder  where, 
under  a  bill  to  marshal  assets,  two  of  the  defendants  claim  different  tracts  of 
land.— Barre/  v.  Watts,  18  8.  C,  441.  Nor  where  a  single  action  is  brought 
upon  a  note  and  account  against  a  corporation  and  its  directors,  who  are 
jointly  and  severally  liable  therefor.— iSWivan  v.  Sullivan,  14  a  C,  494. 

fiurvivor  and  representative  of  surviving  partner  can  be  joined  as  defend- 
ants.—Trie#c»\/leW  V.  Byrd,  17  S.  C,  106.  Causes  of  action  on  single  bill,  promis- 
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sory  note  and  money  account  may  be  joined.— Oureton  v.  Stokes,  20  8.  C,  682.     ^'■'"v"^-^ 

Two  or  more  demanda  for  relief  is  not  a  misjoinder.— f^mory  v.  Hazard  Co., 
22  8.  C..476. 

Action  for  iMurtition  among  remaindermen  and  for  account  of  estate  of  life 
tenant  is  a  misjoinder.— iS%cuU»  v.  MilU,  26  8.  C,  858. 

A  joint  trespass  by  two  and  continued  by  one  cannot  be  sued  together.— 
Hines  v.  Jarrett,  26  a  C,  480. 

Joint  action  by  four  wards  against  their  guardian  is  not  multifkrious.— iSte2- 
Hngs  V.  Barrett,  26  8.  O.,  474. 

Claim  of  heirs  to  land  descended,  and  as  distributees,  to  an  accounting,  can- 
not be  joined.— /HwA  y.  Warren,  26  8.  C,  72.  But  complaint  being  dismissed 
as  to  land,  it  was  properly  retained  as  to  accounting.— /&. 

Demurrer  for  misjoinder  is  bad  if  one  cause  is  imperfectly  ideaded.— Ifa- 
chiiie  Co.  ▼.  Wray,  28  8.  C,  86. 

Plaintiff  may  join  suit  on  note,  with  daim  to  set  aside  fraudulent  transac- 
tions of  his  debtor,  and  failing  in  last  may  have  judgment  tor  his  debt.— Ifc- 
Ourder  v.  Clayton,  29  8.  C,  407. 

As  to  judgment  for  balance  due  after  sale  of  mortgaged  premises.- TToore- 
ner  v.  Swygert,  80  8.  C,  206. 

Doubted  whether  two  causes  of  action,  one  for  partition  and  the  other  for 
recoYery  of  real  estate,  can  be  joined,— Westlake  ▼.  Farrow,  84  8.  C,  270. 

Action  for  spedflc  performance  of  contract  to  deyiso  or  for  yalue  of  services 
rendered  under  such  contract  is  not  an  improper  joinder  of  actions.— iSboof- 
gins  ▼.  Smith,  81  8.  O.,  606. 

Action  ot  partner  against  devisee  of  copartner  in  possession  of  the  land 
alleging  that  it  was  partnership  i>roperty  and  demanding  reconveyance  or 
sale  and  division  of  proceeds  did  not  improperly  join  several  catisee  of  action. 
-^ones  V.  J3hnith,  81  8.  C,  627. 

Sec.  189.  Every  material  allegation  of  the  complaiDt,  not  Aiiesatioii  not 
controverted  by  the  answer,  as  prescribed  in  Section  170,  apd  be  deemed  true, 
every  material  allegation  of  new  matter  in  the  answer  constitut-  ^^to,  xiv.,  8i9i. 
ing  a  counter-claim,  not  controverted  by  the  reply,  as  prescribed 
in  Section  174,  shall,  for  the  purposes  of  the  action,  be  taken  as 
true.     But  the  allegation  of  new  matter  in  the  answer,  not  relat- 
ing to  a  counter-claim,  or  of  new  matter  in  a  reply,  is  to  be 
deemed  controverted  by  the  adverse  party  as  upon  a  direct  denial 
or  avoidance,  as  the  case  may  require. 

Material  aUegations  in  a  special  proceeding  not  controverted  by  answer  are 
taken  to  be  true.— CoZumWa  Co.  v.  Columbia,  4  8.  C,  888. 

AUegations  of  complaint  not  controverted  are  to  be  taken  as  tme.^Lupo  v. 
True,  16  8.  C,  579.  Tlie  only  effect  of  an  answer  that  is  not  responsive  to  the 
complaint  is  that  the  complaint  so  far  stands  admitted.— Zimmerman  v. 
Amaker,  10  8.  C,  98. 

New  matters  stated  in  reply  are  deemed  to  be  controverted.— G^rave^y  v. 
Gravely,  20  8.  C,  98.  8o  are  new  matters  stated  in  answer.— Hu&&el{  v. 
CauHney,  5  8.  C,  85 ;  Oeiger  v.  Kaigler,  15  8.  C,  2d2.  But  that  of  counter- 
claim is  not  deemed  controverted  without  reply.— Hubbell  v.  Courtney,  5  8. 
C.,87. 

An  answer  setting  up  defenses,  other  than  counter-<daim,  not  set  aside  on 
demurrer  is  left  stiU  as  controverting  the  complaint  by  direct  denial  or  avoid- 
ance—Afo6Iey  V.  Cureton,  6  8.  C,  49.  Answer  admitting  complaint  but  stat- 
ing sufficient  new  matter  in  avoidance  is  deemed  to  be  controverted,  and  is 
good.—Hughey  v.  KeUar^  84  a  C,  268. 
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An  allegation  of  his  corporate  existence  is  no  port  of  plaintUTs  caose  of 
action,  and  is  not  pot  in  issne  by  general  denial.— /n^urance  Co,  v.  TurTur,  8 
8.  C,  111 ;  Steamship  Co.  v.  Rodgers,  21  S.  C,  88 ;  PcUmetto  Co.  v.  Riaey,$& 
8.  C,  809 ;  American  Co.  v.  HiU,  27  8.C.,  164;  RembeH  v.  i2.  J?.,81  8.  C,  809; 
Land  Co.  v.  WiUiams,  35  S.  C,  867. 

Eailnre  to  deny  is  such  admission  of  plaintiff's  case  as  to  alldw  defendant  to 
open  and  reply.— Addtson  y.  Duncan^  85  8.  C,  165. 


CHAPTER  VI. 

Mistakes  In  Pleadings  and  Amendments. 


SBC. 


100.  Material  varianoes,  bow  provided  for. 

101.  Immaterial  varianoet,  bow  provided 
for. 

lOS.  Wbat  not  to  be  deemed  a  VBrianoe. 
108.  AmeodmentB  of  ooorse,  and  after  de- 
murrer, 
lot  Amendments  by  tbe  Ooort 


Sec. 
106.  Court  may  give  relief  In  eaie  of  mis- 
take. 

106.  Suliiff  a  party  by  a  flottttoua  name. 

107.  NO  error  or  defect  to  be  regarded  on- 
lev  ft  affect  sobatantlal  rigbt^ 

106.  Supplemental  complaint,  answer  and 
reply. 


Material  varf- 
aDce8,bow  pro- 
Tided  for. 


The  provisions  of  this  Chapter  do  not  seem  to  give  a  CSrcoit  Jndge  greats 
power  than  that  which  was  formerly  exercised  by  the  Ghanoellors  in  tbjs 
State.— CoZ^man  v.  HeUer^  18  S.  C,  491. 

Section  190.  ^o  variance  between  the  allegation  in  a  plead- 
ing and  tbe  proof  shall  be  deemed  material  unless  it  have  actually 
lb.,  1192.  misled  the  adverse  pariiy,  to  his  prejudice,  in  maintaining  his 
action  or  defense,  upon  the  merits.  Whenever  it  shall  be 
alleged  that  a  party  has  been  so  misled,  that  fact  shall  be  proTed 
to  the  satisfaction  of  the  Court,  and  in  what  respect  he  has  been 
misled ;  and  thereupon  the  Court  may  order  the  pleading  to  be 
amended,  upon  such  terms  as  shall  be  just. 

This  Section  applies  to  trials  in  actions  pending  when  the  Code  was  adopted. 
—AhrensY.  Bank,  8  S.  C.,401.  Nonsoit  cannot  be  granted  for  variance  between 
the  aUegations  and  the  proof ;  the  only  remedy  is  by  ajn^idment  upon  sodi 
terms  as  shaU  be  jnst,  and  for  this  the  party  mnst  satisfy  the  Gonrt,  by  affi- 
davit, that  he  has  been  misled,  and  in  what  re^>ect.— /&.;  State  v.  Scheper,  38 
S.  C,  562.  Unless  the  party  prejudiced  has  actually  been  misled,  he  has  no 
rights  under  this  Section.— Hammond  v.  R.  R.  Co.,  6  S.  C,  190.  Judgment 
may  be  rendered  on  account  stated,  although  no  allegation  of  aooount  stated 
was  made.— iStoan  v.  Westjield,  17  S.  C,  689. 

Immaterial     Sec.  191.  Where  the  variance  is  not  material,  as  provided  in 
^o^^or^'^  the  last  Section,  the  Court  may  direct  the  fact  to  be  found 
1870,  XIV.,  8198;  according  to  the  evidence,  or  may  order  an  immediate  amend- 
ment without  costs. 
In  aU  immaterial  variances  the  Court  may  disregard  them  and  direct  a  ver- 
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diet  aooarding  to  the  evidence  or  order  immediate  amendment.— ^^r0n«  v. 
Bank,  S  S.  C,  401. 

Sack  amendment  is  to  conform  the  pleadings  to  the  facts  proven,  and  may 
be  made  informally,  sometimes  orally,  or  by  the  Coort  of  its  own  motion.  — 
Chichester  ▼.  Hcutie,  9  S.  C,  880. 

Sec.  192.  Where,  however,  the  allegation  of  the  causes  o'    ^*  °<*^^^ 
action  or  defense  to  which  the  proof  is  directed  is  not  proved,  variance. 


not  in  some  particular  or  particulars  only,  but  in  its  entire  scope    ^^-^  *^*** 
and  meaning,  it  shall  not  be  deemed  a  case  of  variance  within 
the  last  two  Sections,  but  a  failure  of  proof. 
This  ftulmne  of  proof  warrants  a  nonsnit.— .^iAr«n«  v.  Bank,  8  8.  C,  401. 

Sec.  193.  Any  pleading  may  be  once  amended  by  the  party,  Amendments 
of  course,  without  costs,  and  without  prejudice  to  the  proceed-  Jfterdemuirei? 
ings  already  had,  at  any  time  within  twenty  days  after  it  i8~^'>Mnw^ 
served,  or  at  any  time  before  the  period  for  answering  it  expires ; 
or  it  can  be  so  amended  at  any  time  within  twenty  days  after  the 
service  of  the  answer  or  demurrer  to  such  pleading,  unless  it  be 
made  to  appear  to  the  Court  that  it  was  done  for  the  purpose  of 
delay,  and  the  plaintiff  or  defendant  will  thereby  lose  the  benefit 
of  a  circuit  or  term  for  which  the  cause  is  or  may  be  docketed  ; 
and  if  it  appear  to  the  Court  that  such  amendment  was  made  for 
such  purpose,  the  same  may  be  stricken  out  and  such  terms  im- 
posed as  to  the  Court  may  seem  just.  In  such  case  a  copy  of  the 
amended  pleading  must  be  served  on  the  adverse  party.  After 
the  decision  of  a  demurrer  the  Court  shall,  unless  it  appear  that 
the  demurrer  was  interposed  in  bad  faith,  or  for  purposes  of 
delay,  allow  the  party  to  plead  over  upon  such  terms  as  may  be 
just.  If  the  demurrer  be  allowed  for  the  cause  mentioned  in 
the  fifth  subdivision  of  Section  166,  the  Court  may,  in  its  discre- 
tion, and  upon  such  terms  as  may  be  just,  order  the  action  to  be 
divided  into  as  many  actions  as  may  be  necessary  to  the  proper 
determination  of  the  causes  of  action  therein  mentioned. 

The  allowance  of  voluntary  amendment,  it  seems,  does  not  allow  a  whoUy 
different  canse  of  action  to  be  sabstituted  in  place  of  original  ome.^SuUivan 
v.  SuUivan,  24  S,  C,  474. 

Facta  occurring  since  commencement  of  action  cannot  be  alleged  as  amend- 
ments in  tlie  original  complaint ;  they  can  only  be  brought  before  the  Court 
by  supplemental  complaint. —JfcCoMton  v.  Latimer,  17  8.  C,  123. 

Penniaaion  to  answer  over  cannot  be  claimed  as  a  right ;  it  rests  in  the  dis- 
cretion of  the  Judge,  and  he  may  grant  such  reUef  ui)on  payment  of  costs. -^ 
R.  R.  Co.  V.  WhiU,  14  S.  C,  61 ;  Lowry  v.  Jack9(m,  27  S.  C,  818.  Or  without 
payment  of  costs.— <Sto/h'n(/«  v.  Barrett,  26  8.  C,  474. 

When  Judge  properly  overruled  demurrer  made  for  several  causes,  and  re- 
quired defendant  to  answer  over  by  a  given  time,  he  acted  within  authority 
herein  conferred.— Cureton  v.  Stokes,  20  8.  C,  682.    When  demurrer  is  taken 
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^•^^^y-— »^     in  good  faith,  the  Court  in  oyermling  it  should  allow  defendant  to 
T?ie  New  Co.  v.  Wray,  28  8.  C,  W. 

Amendmente  Scc.  194.  The  Court  may,  before  or  after  jadgment,  in 
by  the  Court,  furtherance  of  justice,  and  on  such  terms  as  may  be  proper, 
amend  any  pleading,  process,  or  proceeding,  by  adding  or  strik- 
ing out  the  name  of  any  party ;  or  by  correcting  a  mistake  in 
the  name  of  a  party,  or  a  mistake  in  any  other  respect ;  or  by 
inserting  other  allegations  material  to  the  case ;  or,  when  the 
amendment  does  not  change  substantially  the  claim  or  defense, 
by  conforming  the  pleading  or  proceeding  to  the  facts  proved. 

The  power  of  amendment  herein  is  limited  to  the  amendmenta  of  the  char^ 
acter  specified  ;  it  is  intended  only  to  perfect  a  proceeding  in  which  the  party 
has  been  snccessfol,  and  not  when  he  has  lost  his  caoae ;  and  not  to  be  naed  as 
a  means  to  obtain  a  new  trial  on  a  new  canse  after  the  case  has  been  lost  oa 
the  original  canse  of  action.— £ennerfy  v.  Miwan  Co,,  21  8.  C,  2S6 ;  Whaia^ 
V.  Stevens,  21  S.  C,  221  ;  Hall  v.  Woodward,  30  a  C,  564 ;  Clapttm  t. 
Mitchell,  31  S.  C,  199.  This  limitation,  however,  appUea  only  during  or  aftar 
trial  —JfcMon  v.  Johnson,  18  S.  C,  21 ;  Cleveland  v.  Cohrs,  18  S.  C,  397 ; 
Trumbo  v.  Finley,  18  S.  C,  816 ;  Dunsford  v.  Brown,  19  S.  C,  667 ;  Ned)eU  v. 
Cavender,  27  8.  C,  1 ;  Hall  v.  Woodward,  80  8.  C,  664  ;  Edwards  v.  R.  R,  Co., 
32  8.  C.  117  ;  LiUy  v.  R.  R.  Co.,  82  8.  C,  142. 

Bat  judgment  will  not  be  arrested  because  of  defects  in  complaint  which 
might  have  been  cured  by  amendments  before  or  after  judgment.— BHcXmuin 
V.  R.  R.  Co.,  8  8.  C,  178. 

A  petition  to  enforce  mechanic's  lien  is  subject  to  the  liberal  rules  of  amend- 
ment under  the  Code.— JfcGee  v.  Piedmont  Co.,  7  8.  C,  268.— A  inroceeding  in 
mandamus  in  name  of  party,  to  which  no  objection  is  made,  may  be  amended 
by  substituting  name  of  State.— i^union  v.  Latimer,  6  B.  C,  126. 

8uch  a  motion  to  amend  is  within  the  discretion  of  the  Coxxxt.—Chieheder 
Y.  Hastie,  9  8.  C,  384.  And  such  discretion  is  not  to  be  disturbed  untess  it 
deprives  a  party  of  substantial  right.— 2Vum6o  v.  Finley,  18  8.  C,  806 ;  Stal- 
lings  V.  Barrett,  26  8.  C,  474  ;  Oreen  v.  Iredell,  81  8.  C,  588;  OaHington  v. 
Copeland,  32  8.  C. ,  57.  And  Circuit  Judge  has  power  at  chambers  to  grant  an 
order  permitting  an  amendment  of  the  compiaint.— Ellen  v.  Ellen,  26  8.  C,  99. 

In  actions  against  two,  as  copartners,  the  proof  showing  neither  copartner- 
ship nor  joint  liability,  and  motion  for  nonsuit  being  made,  the  plaintiif  was 
properly  allowed  to  amend,  striking  out  name  of  one  defendant  and  proceed- 
ing against  the  other.— Bull  v.  Lambson,  5  8.  C,  288. 

Application  to  amend  before  trial,  made  in  good  ftiith,  should  be  allowed, 
where  the  amendment  is  such  as  the  Code  -peTmita.— Zimmerman  v.  Amaker, 
10  8.  C,  98. 

It  is  proper,  upon  the  admitted  fact  of  the  lunacy  of  the  defendant,  to  allow 
amendment  making  guardian  ad  litem  party.— Boyce  v.  LaJce,  17  8.  C,  481. 

It  is  error,  at  the  trial,  to  permit  the  name  of  sole  plainttff  to  be  stricken 
out  and  another  substituted  without  giving  defendant  time  to  answer.— 
Cleveland  v.  Cohrs,  13  8.  C,  897 ;  Coleman  v.  Heller,  18  8.  C,  491.  But  if 
time  to  answer  is  not  asked,  the  Court  may,  in  its  discretion,  proceed  to  trial 
upon  the  amended  complaint.— Tarranf  v.  Cfittelson,  16  8.  C,  231. 

Refusal  to  allow  substitution  of  a  new  party,  for  a  plaintiff,  who  shows  no 
cause  of  action,  is  not  erroT. —Strickland  v.  Bridges,  21  8.  C,  21. 

The  Court  may  correct  by  amendment  manifest  errors  and  mere  clerical 
mistakes.- CarroZZ  v.  Tompkins,  14  8.  C,  223. 
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Where  oomplaint  alleged  quantum  meruit  for  work  done,  it  was  permissible     ^—^v^"^ 
to  allow  amendment,  showing  special  contract,  in  order  to  allow  proof  of  it.— 
Tarrant  v.  Gittelson,  16  S.  C,  231. 

Or  where  the  complaint  is  for  assault,  it  may  be  amended  so  as  to  be  for 
assault  and  hattefry.— Sullivan  ▼.  Sullivan,  24  S.  C,  474. 

Plaintiff  may  be  i)ermitted  to  amend  the  complaint  so  as  to  conform  it  to 
the  fkcts  proved.— i?.  i?.  Co.  v.  Barrett^  12  S.  C,  178. 

Bnt  he  cannot  be  permitted  to  amend  by  stating  a  wholly  different  and  new 
cause  of  action,  when  his  complaint  is  held  to  state  no  cause  of  action.— 
Trumbo  v.  Finley,  18  S.  C,  805  ;  Sullivan  v.  Sullivan,  24  8.  C,  474. 

Nor  to  change  snbstantiiUly  the  claim.— Wfialey  ▼.  Stevens,  21  8.  G. ,  221.  As, 
to  sobstitnte  adaim  of  right  of  way  appurtenant  for  a  right  of  way  in  gross.— 
Ih.  Or  a  claim  of  cancellation  of  an  instrument  instead  of  reformation 
thereof.— JL«nn«rfy  y.  Etiwan  Co.,  21  8.  C,  226.  Or  to  change  an  action  for 
aooonnting  into  a  direct  attack  upon  the  settlement  and  receipt,  set  up  in 
defense  thereto.— Z>ufMr/ord  v.  Brown,  19  8.  C,  560.  Or  to  make  a  case  at  law 
to  recover  mortgaged  land  a  case  in  equity  to  redeem  it.— Skinner  v.  Hodge, 
24  S.  C,  165.  Or  to  change  action  to  enjoin  judgment  as  paid  into  one  for 
epeciflc  performance  of  contract.— Jfitter  v.  Klugh,  29  8.  C,  124.  But  in  action 
on  sealed  notes  against  a  firm,  calling  them  promissory  notes,  an  amendment 
alleging  indebtedness  on  the  account  for  which  the  notes  were  given  does  not 
substantially  change  the  claim  and  should  be  allowed.— iS^'&^ey  v.  Young,  26 
8.  C,  415. 

So  amendment  is  allowed  to  allege  sealed  note  instead  of  promissory  note.— 
Moore  v.  Christian,  81  8.  C,  888. 

Wide  as  is  the  latitude  allowed  by  this  Section,  an  order  to  amend  cannot 
be  granted  where  its  effect  would  be  to  incorporate  into  one  action  two  dis- 
tinct actions  against  different  parties —jBTotuard  v.  Wofford,  16  8.  C,  148. 

Sec.  196.  The  Court  may  likewise,  in  its  discretion  and  upon  court  may  gi^e 

such  terms  as  may  be  just,  allow  an  answer  or  reply  to  be  made,  mistake. 

or  other  act  to  be  done,  after  the  time  limited  by  this  Code  of  ^^'§197. 
Procedure,  or,  by  an  order,  enlarge  such  time ;  and  may  also,  in 
its  discretion,  and  upon  such  terms  as  may  be  just,  at  any  time 
within  one  year  after  notice  thereof,  relieve  a  party  from  a  judg- 
ment, order  or  other  proceeding  taken  against  him  through  his 
mistake,  inadvertence,  surprise  or  excusable  neglect,  and  may 
supply  an  omission  in  any  proceeding ;  and  whenever  any  pro- 
ceeding taken  by  a  party  fails  to  conform  in  any  respect  to  the 
provisions  of  this  Code  of  Procedure,  the  Court  may,  in  like 
manner,  and  upon  like  terms,  permit  an  amendment  of  such 
proceeding,  so  as  to  make  it  conformable  thereto. 

After  time  to  answer  has  expired,  the  Judge  may  impose  as  a  condition  of 
leave  to  answer  the  payment  of  all  costs  accrued..— Hecht  v.  Friesleben^  28  8. 
C,  181. 

A  decree  wiU  not  be  reversed  for  defects  pnrely  technical,  which  might  have, 
upon  objection,  been  cnred  by  amendment.— Xanier  v.  Oriffin,  11  S.  C,  565. 

Such  relief  is  only  to  be  given  in  cases  where  the  judgment  has  been  taken 
through  iMurty^s  own  mistake,  inadvertence,  surprise  or  excusable  neglect,  and 
does  not  apply  to  cases  where  relief  may  be  had  upon  application  to  same  tri- 
bunal which  rendered  judgment  under  General  Statutes.— Garm'n  v.  Garvin 
13  a  C,  160. 
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It  IB  intended  f6r  parties  who  may,  through  emch  cause,  have  lost  the  oppor- 
tonity  to  be  present  at  the  trial  or  to  be  represented  there ;  and  not  for  parties 
who,  represented  at  the  trial,  are  only  entitled  to  relief  by  application  for  new 
trial  under  the  provisionfi  of  the  law  therefor.^TTt^ianM  v.  CharUttoHy  7  8. 
C,  n  ;  Gibbes  v.  EUiott,  8  8.  C,  60 ;  SteeU  v.  iJ.  i?.,  14  a  C,  824  ;  Hand  v.  R. 
E.  Co.y  17  a  C,  219 ;  Clark  v.  Wimberlyy  24  8.  C,  188  ;  KaminUky  v.  R,  R, 
Co.,  25  8.  C,  58  ;  Hubbard  v.  Camperdoum  MUU,  26  8.  C,  581 ;  Woodufard  v. 
EllioU,  27  a  C,  868. 

And  extends  to  cases  of  such  mistake  or  excusable  neglect  on  the  part  of  the 
party*s  attorney.— FauofAn  v.  Hewitt,  17  8.  C,  442. 

One  Circuit  Judge  may  allow  absent  party  to  file  security  for  costs  after  the 
time  to  do  so,  fixed  by  another,  has  expired.— ifcJft^/an  ▼.  McCaU,  2  a  C,  883 ; 
WUHama  ▼.  Connor,  14  8.  C,  621. 

Upon  application  for  such  relief  by  defendant,  upon  grounds  of  fkdiure  to 
answer  because  of  illness,  refused  by  the  Judge,  it  must  be  assumed  that  the 
Judged  order  was  the  result  of  his  conclusion  as  to  the  weight  of  evidence  and 
not  to  be  disturbed  by  the  Supreme  Cowrt,—BtUiz  v.  Campbell,  15  a  C,  614. 

This  Section  authorizes  Judge  to  vacate  judgment  by  default.— Bk^U  v. 
Campbell,  16  8.  C,  614  ;  TrueU  v.  Rains,  17  8.  C,  458  ;  Leconte  v.  Irwin,  19  a 
C,  554. 

This  limitation  of  one  year  is  the  only  limitation  in  the  State  to  time  for 
motion  to  set  aside  judgment.— TA^id  v.  Porcelain  Co.,  5  8.  C,  415 ;  Ex  Parte 
CarroU,  17  8.  C,  446. 

Such  relief  against  a  judgment  must  be  sought  within  the  one  year  after 
notice  thereof.— VauflrAn  v.  Hewitt,  17  8.  C,  442. 

Where  plaintiff 's  attorney  f^ed  to  attend  the  trial  because  he  was  detained 
in  Court  in  his  own  County,  and  judgment  was  obtained  against  him,  he  was 
not  entitled  to  relief  against  this  judgment  under  this  Section.— CZavMem  t. 
Johnson,  82  8.  C,  86. 

Kor  can  party  find  such  relief  from  a  judgment  by  default  when  he  en- 
trusted a  friend  to  hand  the  copy  summons  to  an  attorney,  with  directions  to 
plead  payment,  but  the  friend  failed  to  do  ao.^Sullivan  v.  Shelly  26  a  C,  578. 

The  Court  can  correct  any  mistake  or  clerical  error  in  its  own  process  to 
make  it  conform  to  the  record.— CarroW  v.  Tompkins,  14  8.  C,  228.  But  it  has 
no  authority  to  make  such  alteration  as  would  contradict  the  record  and 
change  the  whole  soopeof  the  judgment.— IWmmier  v.  Tliomson,  19  a  C,  2*7. 
Ker  to  amend  decree  rendered  in  term  time  after  adjourunment  of  Court— 
Oarlington  v.  Copeland,  32  a  C,  57. 

This  Section  does  not  relate  to  Courts  of  TVial  Justices.— i>o<v  v.  DuvaU,  19 
8.  C,  148. 

Does  it  apply  to  Supreme  Court  %— Clark  v.  Wimberly,  24  a  C,  188. 

It  does  not  apply  to  extension  of  time  for  filing  security  for  costs. — Bomar 
V.  R,  R.  Co.,  80  8.  C,  450  ;  Cummings  v.  Wingo,  81  8.  C,  427. 

soinir  a  party  Sec,  196,  When  the  plaintiff  shall  be  ignorant  of  the  name 
name*  ^  ®™  of  the  defendant,  such  defendant  may  be  designated  in  any 
1S70,  •nV.Tii^  pleading  or  proceeding  by  any  name ;  and  when  his  true  name 

shall  be  discovered,  the  pleading  or  proceeding  may  be  amended 

accordingly. 

N  0  error  o  r     Sec,  197,  The  Court  shall,  in  every  stage  of  action,  disregard 

gafSed  M^eBsIt  ^^7  cJ*ror  o^  defect  in  the  pleadings  or  proceedings  which  shall 

SSorighto!*^*^'  not  affect  the  substantial  rights  of  the  adverse  party ;  and  no 

~  lb.,  im.      judgment  shall  be  reversed  or  affected  by  reason  of  such  error  or 

defect. 
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If  party  wishes  to  take  advantage  of  any  irregxdarity  in  the  pleadings  he     ^'— ^v^-^ 
must  move  in  due  time  befere  trial  for  such  order  as  he  deserves.— BtofceZy  v. 
Frager,  11  S.  C,  122. 

Judgment  may  be  rendered  on  accotmt  stated,  although  no  allegation  of  ac- 
oomit  stated  was  made.— iS^oan  v.  Westjield,  17  S.  C,  589. 

This  Section  precludes  the  allowance  of  a  nonsuit  on  the  ground  of  infor- 
mality alone.— BoK^den  v.  Winsmithy  11  S.  C,  409. 

A  failure  of  plaintiff  to  allege  his  readiness  to  perform  his  part  of  the  c<»i- 
tract  did  not  affect  the  substantial  rights  of  the  defendant  and  was  proi>erly 
digregarded  by  the  Circuit  Judge.— i?.  R.  Co.  v.  Garland,  14  S.  C,  63. 

Failure  to  insert  in  endorsement  on  complaint  for  judgment  the  words 
"have  judgment"  was  mere  clerical  error  not  affecting  the  substance,  and 
should  be  disregarded  in  the  supplementary  proceedings  thereon,  which  is  but 
a  stage  of  the  original  action.— Hcn/em  v.  Oraham^  82  S.  C,  808. 

A  party  cannot  under  this  Section  be  relieved  of  consequences  of  failure  to 
comply  with  order  for  security  for  costs  within  the  time.— Bomar  v.  R.  R.  Co., 
30  8.  C,  450  ;  Cummings  v.  Wingo,  31  S.  C,  427. 

Sec.  198.  The  plaintifE  and  defendant,  respectively,  may  be    suppiememai 
allowed,  on  motion,  to  make  a  supplemental  complaint,  answer  swot  and  reply. 
or  reply,  alleging  facts  material  to  the  case  occurring  after  the    ^''•'*^^* 
former  complaint,  answer  or  reply,  or  of  which  the  party  was 
ignorant  when  his  former  pleading  was  made  ;  and  either  party 
may,  by  leave  of  the  Court,  in  any  pending  or  future  action,  set 
up  by  a  supplemental  pleading  the  judgment  or  decree  of  any 
Court  of  competent  jurisdiction  rendered  since  the  commence- 
ment of  such  action,  determining  the  matters  in  controversy  in 
said  action,  or  any  part  thereof  ;  and  if  said  judgment  be  set  up 
by  the  plaintiff,  the  same  shall  be  without  prejudice  to  any  pro- 
visional remedy  theretofore  issued,  or  other  proceedings  had  in 
said  action  on  his  behalf. 

F&cts  occurring  after  commencement  of  action  can  only  be  brought  before 
ihe  Court  by  supplemental  pleadings  and  not  by  amendment  of  original  plead- 
ings.-IfcOwton  V.  Latimer,  17  S.  C,  123. 

But  plaintiff  cannot  in  action  to  recover  real  estate  set  up  a  legal  title  ac- 
quired after  action  brought.—  Moore  v.  Johnson,  14  8.  C,  434. 

Such  motion  to  make  supplemental  pleadings  may  be  made  at  chambers.- 
Edwards  v.  Edwards,  14  S.  C,  11. 

But  the  opposite  party  should  have  notice  of  such  motion.—/  h. ;  Pamell  v. 
ifaner,  16  S.C.,  848. 

Where  submission  was  agreed  to  and  plaintiff  opposed  the  award,  the  de- 
fendant had  the  right  to  plead  it  by  supplemental  answer.— JfcCrody  v.  Jones, 
86S.C.,  138. 

A  bill  in  equity  prior  to  1870  must  be  revived  and  amended  by  such  supple- 
mental complaint  and  summons.— ^rt/iur  v.  Allen,  32  S.  C,  432. 
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TITLE  VII. 

OF  THE  PROVISIONAL  REMEDIES  IN  CIVIL  ACTIONS. 


Chapter    I. — Arrest  and  Bail 

Chapter  II. — Claim  and  Delivery  of  Personal  Propei'ty. 

Chapter  III. — Injunction, 

Chapter  IV. — Attachment, 

Chapter    V. — Provisional  Remedies. 


CHAPTER   I. 
Arrest  and  Bail. 


Sec. 

190.  No  one  to  be  arrested  in  a  civil  action, 
except  as  prescribed. 

800.  Arrest  in  civil  actions,  Jn  what  cases. 

201.  Order  for  arrest,  by  whom  to  be  made. 

90S.  Affidavit  to  obtain  order  for  arrest. 
To  what  actions  this  Chapter  ap- 
plies. 

908.  Security  by  plaintiff  before  obtalninir 
order  for  arrest. 

904.  Order  for  arrest,  when  it  may  be 
made,  and  its  form. 

905.  Orinrtnal  aiBdavlt  and  order  to  be  de- 
livered to  Sheriff,  and  copy  to  be 
delivered  to  defendant. 

906.  Arrest,  bow  made. 

907.  Defendant  to  be  discharged  on  giving 
ball  or  making  a  deposit. 

906.  Ball,  how  given. 

900.  Surrender  of  defendant. 

910.  Authority  of  baU  to  arrest  defendant 

911.  Ball,  how  proceeded  against. 


SEC. 
212. 
218. 


214. 
216. 
216. 
217. 
218. 
219. 
220. 


Bail,  how  exonerated. 
Delivery  of  undertaking  of  ball  to 
plaintiff,  and  its  aoceptaoce  or  re- 
jection by  him. 

Notice  of  justification.    New  bail. 
Qualification  of  baiL 
Justification  of  bail. 
Allowance  of  ball. 
Deposit  in  lieu  of  bail. 
Payment  of  deposit  into  Court. 
Substituting  bail  for  deposit 
Deposit,  how  disposed  of  after  Judg- 
ment in  the  action. 
Sheriff,  when  liable  as  bail. 
Proceedings  on   judgement   against 
Sheriff. 

Bail  liable  to  Sheriff. 
Vacating  order  of  arrest  or  redudnff 
bail. 

Affidavits  on  motion  to  vacate  order 
of  arrest  or  reduce  ball. 


No  person  to     Sectioil  199.  No  persoD  shall  be  arrested  in  a  civil  action 
c^'^SOTi,*ex-  except  as  prescribed  by  this  Code  of  Procedure  ;  but  the  same 
oeptasprescrib-  gj^^^jj  ^^^  apply  to  proceedings  for  contempt. 
iSTdTxiv.TwoiT     S0Q^  200.  The  defendant  may  be  arrested,  as  hereinafter  pre- 
at^OT?!?^^  scribed,  in  the  following  cases  : 

«»»«•       1.  In  an  action  for  money  received,  or  property  embezzled  or 

Art."i.,§So.  °"  fraudulently  misapplied,  by  a  public  officer,  or  by  an  attoi^ey, 
solicitor  or  counsellor,  or  by  an  officer  or  agent  of  a  corporation 
or  banking  association,  in  the  course  of  his  employment  as  such, 
or  by  any  factor,  agent,  broker  or  other  person  in  a  fiduciary 
capacity,  or  for  any  misconduct  or  neglect  in  oflfice  or  in  a  pro- 
fessional employment, 


Digitized  by  VjOOQ IC 


OF  SOUTH  CAROLINA.  93 

A.  D.  1894. 

2.  In  an  action  to  recover  the  possession  of  personal  property    ^— ^v-^^ 
fraudulently  detained,  or  where  the  property,  or  any  part  thereof, 

has  been  fraudulently  concealed,  removed,  or  disposed  of  so  that 
it  cannot  be  found  or  taken  by  the  Sheriff  or  Constable,  and 
with  the  intent  that  it  should  not  be  so  found  or  taken,  or  with 
the  intent  to  deprive  the  plaintiff  of  the  benefit  thereof. 

3.  When  the  defendant  has  been  guilty  of  a  fraud  in  contract- 
ing the  debt,  or  incurring  the  obligation  for  which  the  action  is 
brought,  or  in  concealing  or  disposing  of  the  property  for  the 
taking,  detention  or  conversion  of  which  the  action  is  brought, 
or  when  the  action  is  brought  to  recover  damages  for  fraud  or 
deceit. 

4.  When  the  defendant  has  removed  or  disposed  of  his  prop- 
erty, or  is  about  to  do  so,  with  intent  to  defraud  his  creditors. 

But  no  female  shall  be  arrested  in  any  action. 

5.  Whenever  a  person  domiciled  in  this  State,  indebted  by 
bond,  note,  or  otherwise,  is  about  to  remove  or  abscond  from  the 
limits  of  this  State,  and  the  said  debt  is  not  yet  due,  but  payable 
at  some  future  day,  it  shall  and  may  be  lawful  for  the  obligee, 
payee,  or  holder  of  said  demand,  or  his  assignee,  or  endorsee,  as 
the  case  may  be,  upon  swearing  that  such  person  is  indebted  to 
him,  and  that  the  demand  is  just  and  owing  but  not  yet  due,  and 
that  the  debtor  is  about  to  abscond  or  remove  without  the  limits 
of  this  State,  and  that  such  creditor  was  not  aware  that  the 
debtor  had  any  intention  to  remove  from  the  State  at  the  time 
when  the  original  contract  was  made,  or  at  the  time  of  such 
assignment,  or  endorsement,  as  the  case  may  be,  to  commence  an 
action  by  issuing  asummonsand  complaint,  and  shall  have  power 
to  arrest  and  hold  to  bail  in  such  manner  as  is  now  prescribed  in 
this  Chapter  in  cases  of  debts  actually  due. 

6.  In  an  action  for  the  recovery  of  damages  in  a  cause  of  action  i^sexix.  m, 
not  arising  out  of  contract,  when  the  defendant  is  a  non-resident 

of  the  State  or  is  about  to  remove  therefrom,  or  when  the  action 
is  for  an  injury  to  person  or  character,  or  for  injuring  or  for 
wrongfully  taking,  detaining  or  converting  property. 

Arrest  by  execution  under  Section  308  is  authorized  by  this  Section  and 

Section  2CQ.— Hurst,  Pumell  db  Co.  v.  Samueh,  29  S.  C,  476.  ^^      , 

*  '  Order  for  ar- 

Sec.  201.  An  order  for  the  arrest  of  the  defendant  must  be  to  be  made, 
obtained  from  a  Judge,  Trial  Justice,  or  Clerk  of  the  Court,  in  ^»^'2;/iv.,  208. 

1.,  1     *  ,  .1  ^.        •     1  1  ^  Affidavit  to 

which  or  before  whom  the  action  is  brought.  obtain  order  for 

M         .^.     r«i  1  1  -1     ^  ..     1    ti  .     wreat;  to  wbat 

Sec.  202.  The  order  may  be  made  where  it  shall  appear  to  actions  this 

the  proper  oflBcer  by  the  affidavit  of  the  plaintiff,  or  of  any  other  ^b^;jm, — ' 
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^-^^^^    person,  that  a  sufficient  cause  of  action  exists,  and  that  the  case, 
from  the  facts  stated,  is  one  of  those  mentioned  in  Section  200. 
Security  by     Sec.  203.  Before  making  the  order  the  Judge  or  other  officer 
obt^ning  order  shall  require  a  written  undertaking  on  the  part  of  the  plaintiff. 
^\h.  S206.      with  or  without  sureties,  to   the  effect  that  if  the  defendant 
recover  judgment  the  plaintiff  will  pay  all  costs  that  may  be 
awarded  to  the  defendant,  and  all  damages  which  he  may  sustain 
by  reason  of  the  arrest,  not  exceeding  the  sum  specified  in  the 
undertaking,  which  shall  be  at  least  one  hundred  dollars.     If  the 
undertaking  be  executed  by  the  plaintiff,  without  sureties,  he 
shall  annex  thereto  an  affidavit  that  he  is  a  resident  and  house- 
holder or  freeholder  within  the  State,  and  worth  double  the  sum 
specified  in  the  undertaking,  over  all  his  debts  and  liabilities. 
Order  for  ar-      Sec.  204.  The  order  may  be  made  to  accompany  the  sum- 
m^'  be  made,  mons,  or  at  any  time  afterwards  before   judgment.     It  shall 
^*lw71^.  require  the  Sheriff  or  Constable  of  the  County  where  the  defend- 
ant may  be  found  forthwith  to  arrest  him,  and  hold  him  to  bail 
in  a  specified  sum,  and  to  return  the  order,  at  a  place  and  time 
therein  mentioned,  to  the  plaintiff  or  attorney  by  whom  it  shall 
be  subscribed  or  endorsed. 

But  said  order  of  arrest  shall  be  of  no  avail,  and  shall  be 

vacated  or  set  aside,  on  motion,  unless  the  same  is  served  upon 

the  defendant,  as  provided  by  law,  before  the  docketing  of  any 

judgment  in  the  action ;  and  the  defendant  shall  have  twenty 

days  after  the  service  of  the  order  of  arrest  in  which  to  answer 

the  complaint. 

Original  affl-     Scc.  206.  The  affidavit  and  order  of  arrest  shall  be  dehv- 

to^be^deUvenS  ®^^  ^^  *^®  Sheriff  or  Constable,  who  upon  arresting  the  defend- 

oopy**to*  be  *^  *^*  ^^^^^  deliver  to  him  a  copy  thereof. 

fSSSJ°  ^^     Sec.  206.  The  Sheriff  or  Constable  shall  execute  the  order 
~  Ib7,i2ffr.      by  arresting  the  defendant  and  keeping  him  in  custody  until 
madef^  ^^^  discharged  by  law,  and  may  call  the  power  of  the  County  to  his 
lb.,  §208.      aid  in  the  execution  of  the  arrest,  as  in  case  of  process. 
DefeDdant  to     Sgc.  207.  The  defendant,  at  anytime  before  execution,  shall 
OT  *gi^'^*{»u  ^6  discharged  from  the  arrest,  either  upon  giving  bail  or  upon 
oTDMidnga  de-  depositing  the  amount  mentioned  in  the  order  of  arrest,  as  pro- 
~ib,T^M,      vided  in  this  Chapter,  or  he  may  be  discharged  under  the  provi- 
sions of  Sections  2524  to  2542,  inclusive,  of  Part  III.  of  the 
Revised  Statutes. 

This  Section  does  not  affect  Chapter  C.  of  the  G^eneral  Statutes,  and  under 
that  Chapter  the  defendant  may  be  discharged  onder  final  "prooeeB.—Hurst, 
Pumell  db  Co.  v.  Samuels,  29  S.  C,  476. 
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Sec.  208.  The  defendant  may  give  bail  by  causing  a  written  ^^"^^y^^ 
undertaking  to  be  executed  by  two  or  more  sufficient  bail,  stating  ib,^i^o,^^^ 
their  places  of  residence  and  occupations,  to  the  effect  that  the 
defendant  shall  at  all  times  render  himself  amenable  to  the 
process  of  the  Court  during  the  pendency  of  the  action,  and  to 
such  as  may  be  issued  to  enforce  tlie  judgment  therein ;  or  if  he 
be  arrested  for  the  cause  mentioned  in  the  second  subdivision  of 
Section  200,  by  an  undertaking  to  the  same  effect  as  that  pro- 
vided by  Section  232. 

Sec.  209.  At  any  time  before  a  failure  to  comply  with  the    surrender  of 
undertaking,  the  bail  may  surrender  the  defendant  in  their  exon-  -^f^°*^J^f^ — 
oration,  or  he  may  surrender  himself  to  the  Sheriflf  of  the  County 
where  he  was  arrested,  in  the  following  manner  : 

1.  A  certified  copy  of  the  undertaking  of  the  bail  shall  be 
delivered  to  the  Sheriff  or  Constable,  who  shall  detain  the  de- 
fendant in  his  custody  thereon,  as  upon  an  order  of  arrest,  and 
shall,  by  a  certificate  in  writing,  acknowledge  the  surrender. 

2.  Upon  the  production  of  a  copy  of  the  undertaking  and 
Sheriffs  or  Constable's  certificate,  a  Judge  or  Clerk  of  the  Court 
may,  upon  a  notice  to  the  plaintiff  of  eight  days,  with  a  copy  of 
the  certificate,  order  that  the  bail  be  exonerated  ;  and  on  filing 
the  order  and  the  papers  used  on  said  application,  they  shall  be 
exonerated  accordingly.  But  this  Section  shall  not  apply  to  an 
arrest  for  cause  mentioned  in  subdivision  two  of  Section  200,  so 
as  to  discharge  the  bail  from  an  undertaking  given  to  the  effect 
provided  by  Section  232. 

Sec.  210.  For  the  purpose  of  surrendering  the  defendant,  the    Authority  of 
bail,  at  any  time  or  place,  before  they  are  finally  charged,  may  fwidaiit.       *" 
themselves  arrest  him,  or,  by  a  written  authority,  endorsed  on  a  ^^'  ^'^"  ^^' 
certified  copy  of  the  undertaking,  may  empower  any  person  of 
suitable  age  and  discretion  to  do  so. 

Sec.  211.  In  case  of  failure  to  comply  with  the  undertaking,    bsil,  now  pro- 
the  bail  may  be  proceeded  against  by  action  only.  ~7h.,  1218. 

Sec.  212.  The  bail  may  be  exonerated,  either  by  the  death  Baiubow  ex- 
of  the  defendant,  or  his  imprisonment  in  a  State  prison,  or  by  ~Tb.,i2i4. — 
his  legal  discharge  from  the  obligation  to  render  himself  amena- 
ble to  the  process,  or  by  his  surrender  to  the  Sheriff  or  Constable 
of  the  County  where  he  was  arrested,  in  execution  thereof,  within 
twenty  days  after  the  commencement  of  the  action  against  the 
bail,  or  within  such  further  time  as  may  be  granted  by  the  Court.  DeUverrof  un- 

Sec.  213.  Within  the  time  limited  for  that  purpose,  the  baSi  to  piainttfl, 

ftod  tts  aooept- 

Sheriff  or  Constable  shall  deliver  the  order  of  arrest  to  the  plain-  ance  or  rej«5- 
tiff,  or  attorney  by  whom  it  is  subscribed,  with  his  return  en- ~jb.^|2i6.  ~ 
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"—^v-""^  dorsed,  and  a  certified  copy  of  the  undertaking  of  the  bail.  The 
plaintiff,  within  ten  days  thereafter,  may  serve  upon  the  Sheriff 
or  Constable  a  notice  that  he  does  not  accept  the  bail,  or  he  shall 
be  deemed  to  have  accepted  it,  and  the  Sheriff  or  Constable  shall 
be  exonerated  from  liability. 

Noticeof  Just-      Sec.  214.  On  the  receipt  of  such  notice,  the  Sheriff  or  Con- 
^tion;  n^e^  stable,  or  defendant,  may,  within  ten  days  thereafter,  give  to  the 

Jb.,« 216.  plaintiff  or  attorney  by  whom  the  order  of  arrest  is  subscribed 
notice  of  the  justification  of  the  same  or  other  bail  (specifying 
the  places  of  residence  and  occupation  of  the  latter)  before  a 
Judge  or  Clerk  of  the  Court,  at  a  specified  time  and  place ;  the 
time  to  be  not  less  than  five  nor  more  than  ten  days  thereafter. 
In  case  other  bail  is  given,  there  shall  be  a  new  undertaking,  in 
the  form  prescribed  in  Section  208. 

quKiidcation      Sec.  216.  The  qualification  of  bail  must  be  as  follows  : 
~r6.,  8217."       !•  Each  of  them  must  be  a  resident  and  householder,  or  free- 
holder, within  the  State. 

2.  They  must  each  be  worth  the  amount  specified  in  the  order 
of  arrest,  exclusive  of  property  exempt  from  execution  ;  but  the 
Judge  or  Clerk  of  the  Court,  on  justification,  may  allow  more 
than  two  bail  to  justify  severally  in  amounts  less  than  that  ex- 
pressed in  the  order,  if  the  whole  justification  be  equivalent  to 
that  of  two  sufficient  bail. 

Jusuflcation  Scc.  216.  Eor  the  purpose  of  justification,  each  of  the  bail 
1870,  xivT, Im  shall  attend  before  the  Judge  or  Clerk  of  the  Court  at  the  time 
and  place  mentioned  in  the  notice,  and  may  be  examined,  on 
oath,  on  the  part  of  the  plaintiff,  touching  his  sufficiency,  in 
such  manner  as  the  Judge,  or  Clerk  of  the  Court,  in  his  discre- 
tion, may  think  proper.  The  examination  shall  be  reduced  to 
writing,  and  subscribed  by  the  bail,  if  required  by  the  plaintiff. 

AUowanoe  of      Scc.  217.  I^  the  Judge  or  Clerk  of  the  Court  find  the  bail 
-  ijt)~82i9. —  sufficient,  he  shall  annex  the  examination  to  the  undertaking, 
endorse  his  allowance  thereon,  and  cause  them  to  be  filed  in  the 
office  of  the  Clerk  ;  and  the  Sheriff  shall  thereupon  be  exon- 
erated from  liability. 

Deposit  In  ueu     Scc.  218.  The  defendant  may,  at  the  time  of   his  arrest, 

I/).,  8220. —  instead  of  giving  bail,  deposit  with  the  Sheriff  or  Constable  the 
amount  mentioned  in  the  order.  The  Sheriff  shall  thereupon 
give  the  defendant  a  certificate  of  the  deposit,  and  the  defendant 
shall  be  discharged  out  of  custody. 

Payment  of     Scc.  219.  The  Sheriff  or  Constable  shall,  within  four  days 
Court after  the  deposit,  pay  the  same  into  Court,  and  shall  take  from 

lb.,  8221.      ^YiQ  oflScer  receiving  the  same  two  certificates  of  such  payment, 
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the  one  of  which  he  shall  deliver  to  the  plaintiff,  and  the  other    ""— ^-v^^ 
to  the  defendant.     For  any  default  in  making  such  payment, 
the  same  proceedings  may  be  had  on  the  oflficial  bond  of  the 
Sheriff  or  Constable,  to  collect  the  sum  deposited,  as  in  other 
cases  of  delinquency. 

Sec.  220.  If  money  be  deposited,  as  provided  in  the  last  two  subetituting 
Sections,  bail  may  be  given  and  justified  upon  notice,  as  pre-  ^b^%^^^ 
scribed  in  Section  214,  any  time  before  judgment ;  and  there- 
upon the  Judge  before  whom  the  justification  is  had  shall  direct, 
in  the  order  of  allowance,  that  the  money  deposited  be  refunded 
by  the  Sheriff  or  Constable  to  the  defendant,  and  it  shall  be 
refunded  accordingly. 

Sec.  221.  Where  money  shall  have  been  so  deposited,  if  it    Depodt,  how 
remain  on  deposit  at  the  time  of  an  order  or  judgment  for  the  jSSS^t'incS 
payment  of  money  to  the  plaintiff,  the  Clerk  shall,  under  tl^^^b'^.gsja — 
direction  of  the  Court,  apply  the  same  to  the  satisfaction  thereof, 
and,  after  satisfying  the  judgment,  shall  refund  the  surplus,  if 
any,  to  the  defendant.    If  the  judgment  be  in  favor  of  the  defend- 
ant, the  Clerk  shall  refund  to  him  the  whole  sum  deposited  and 
remaining  unapplied. 

Sec.  222.  Ifi.  after  being  arrested,  the  defendant  escape  or  be  sherur,  when 
rescued,  or  bail  be  not  given  or  justified,  or  a  deposit  be  not  ~jh.Ti^, '  " 
made  instead  thereof,  the  Sheriff  or  Constable  shall  himself  be 
Uable  as  bail.  But  he  may  discharge  himself  from  such  liability 
by  the  giving  and  justification  of  bail,  as  provided  in  Sections  214, 
215,  216  and  217,  at  any  time  before  process  against  the  person 
of  the  defendant  to  enforce  an  order  or  judgment  in  the  action. 

Sec.  223.  If  a  judgment  be  recovered  against  the  Sheriff  or  o/jJJ^iient 
Constable,  upon  his  liability  as  bail,  and  an  execution  thereon  be  against  sheriff. 
returned  unsatisfied,  in  whole  or  in  part,  the  same  proceedings      *  ^"^" 
may  be  had  on  the  official  bond  of  the  Sheriff  or  Constable,  to 
collect  deficiency,  as  in  other  cases  of  delinquency. 

Sec.  224.  The  bail  taken  upon  the  arrest  shall^  unless  they    Bail  uawe  to 
justify,  or  other  bail  be  given  or  justified,  be  liable  to  the  Sheriff  — /^y^  — 
or  Constable  by  action  for  damages  which  he  may  sustain  by 
reason  of  such  omission. 

Sec.  225.  A  defendant  arrested  may,  at  any  time  before  judg-  vacaung  order 

ment,  apply,  on  motion,  to  vacate  the  order  of  arrest,  or  to  reduce  ducing  ban. 

the  amount  of  bail.  ih,.i^. 

Sec.  226.  If  the  motion  be  made  upon  affidavits  on  the  part  Affldayits  on 
of  the  defendant,  but  not  otherwise,  the  plaintiff  may  oppose  the  SSer"o?  w^ 
same  by  affidavits,  or  other  proofs,  in  addition  to  those  on  which  ^7^1^^*- 
the  order  of  arrest  was  made. 
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237.  Claim  and  delivery  of  personal  prop- 
erty. 

228.  Affidavit  and  Its  reqalsltes. 

299.  Requisition  to  Sberiff  to  take  and 
deliver  the  property. 

2S0.  Security  by  plaintiff. 

281.  Bzoeptions  to  suredeB. 

232.  Defendant,  when  entitled  to  re- 
delivery. 

288.  Justiflcatlon  of  d^^ndant^  soretieB. 


8kc. 
2S4.  Qualification  and  JuBttfloatton  erf  rare- 
ties. 

286.  Property,  how  taken  when  concealed 
In  buildinflr  or  enclosare. 

285.  Property,  how  kept. 

287.  Claim  of  property  by  third  person. 

288.  Notice  and  affidavit,  when  and  where 
to  be  filed. 


Claim  and  de-  Sectioil  227.  The  plaintiff,  in  an  action  to  recover  the  pos- 
sonS^proper^!'  session  of  personal  property,  may,  at  the  time  of  issuing  the 

ii).,822».  summons,  or  at  any  time  before  answer,  claim  the  immediate 
delivery  of  such  property,  as  provided  in  this  Chapter. 

Affida^mwi*  Sec.  228.  Where  a  delivery  is  claimed,  an  affidavit  must  be 
^5.r§m       made  by  the  plaintiff,  or  by  some  one  in  his  behalf,  showing  : 

1.  That  the  plaintiff  is  the  owner  of  the  property  claimed, 
(particularly  describing  it,)  or  is  lawfully  entitled  to  the  posses- 
sion thereof,  by  virtue  of  a  special  property  therein,  the  facts  in 
respect  to  which  shall  be  set  forth. 

2.  That  the  property  is  wrongfully  detained  by  the  defendant. 

3.  The  alleged  cause  of  the  detention  thereof,  according  to 
his  best  knowledge,  information  and  belief. 

4.  That  the  same  has  not  been  taken  for  a  tax,  assessment,  or 
fine,  pursuant  to  a  statute ;  or  seized  under  an  execution  or 
attachment  against  the  property  of  the  plaintiff ;  or,  if  so  seized, 
that  it  is,  by  statute,  exempt  from  such  seizure.     And, 

5.  The  actual  value  of  the  property. 

8he3??***tok**     S^O.  229.  The  plaintiff  may,  thereupon,  by  an  endorsement, 
M»«>  deliver  the  in  writing,  upon  the  affidavit,  require  the  Sheriff  of  the  County 
1870,  XIV.,  i28i.  where  the  property  claimed  may  be  to  take  the  same  from  the 
defendant  and  deliver  it  to  the  plaintiff. 

Bardin  v.  Drafts,  10  S.  C,  493. 

Security  by     Scc.  230.  Upon  the  receipt  of  the  affidavit  and  notice,  with 

aalntlff. 

I  h.,  1282;  1878, 


plaintiff.  ^  written  undertaking  executed  by  one  or  more  sufficient  sure- 


XV.,  498. 


ties,  approved  by  the  Sheriff,  to  the  effect  that  they  are  bound 
in  double  the  value  of  the  property,  as  stated  in  the  affidavit  for 
the  prosecution  of  the  action,  for  the  return  of  the  property  to 
the  defendant,  if  return  thereof  be  adjudged,  and  for  the  pay- 
ment to  him  of  such  sum  as  may,  for  any  cause,  be  recovered 
against  the  plaintiff,  the  Sheriff  shall  forthwith  take  the  prop- 
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erty  described  in  the  affidavit,  if  it  be  in  the  possession  of  the  "*"*v-"— ^ 
defendant  or  his  agent,  and  retain  it  in  his  custody.  He  shall 
also,  without  delay,  serve  on  the  defendant  a  copy  of  the  affi- 
davit, notice  and  nndertaking,  by  delivering  the  same  to  him 
person^ly,  if  he  can  be  found,  or  to  his  agent  from  whose  pos- 
session the  property  is  taken ;  or,  if  neither  can  be  found,  by 
leaving  them  at  the  usual  place  of  abode  of  either,  with  some 
person  of  suitable  age  and  discretion.  In  case  the  plaintiff  does 
not  execute  the  required  undertaking,  the  party  having  posses- 
sion of  the  property  shall  retain  tbe  same  until  the  determina- 
tion of  the  suit. 

Sec.  231.  The  defendant  may,  within  three  days  after  the    Bxoepuon  to 

mretlQS. 
service  of  a  copy  of  the  affidavit  and  undertaking,  give  notice  to  isto,  xiv.,  wm. 

the  Sheriff  that  he  excepts  to  the  sufficiency  of  the  sureties.     If 

be  fail  to  do  so  he  shall  be  deemed  to  have  waived  all  objection  to 

them.     When  the  defendant  excepts  the  sureties  shall  justify, 

on   notice,  in  like  manner  as  upon  bail  on  arrest.     And  the 

Sheriff  shall  be  responsible  for  the  sufficiency  of  the  sureties 

until  the  objection  to  them  is  either  waived,  as  above  provided, 

or  antil  they  shall  justify  or  new  sureties  shall  be  substituted  and 

justify.  If  the  defendant  except  to  the  sureties  he  cannot  reclaim 

the  property,  as  provided  in  ttie  next  Section. 

Sec.  332.  At  any  time  before  the  delivery  of  the  property  to    Defendant, 

wn6n  6ntltloa  to 

the  plaintiff,  the  defendant  may,  if  he  do  not  except  to  the  sure-  redelivery. 
ties  of  the  plaintiff,  require  the  return  thereof,  upon  giving  to  ^''•''*^^* 
the  Sheriff  a  written  undertaking,  executed  by  two  or  more  suffi- 
cient sureties,  to  the  effect  that  they  are  bound  in  double  the 
value  of  the  property,  as  stated  in  the  affidavit  of  the  plaintiff, 
for  the  delivery  thereof  to  the  plaintiff,  if  such  delivery  be 
adjudged,  and  for  the  payment  to  him  of  such  sum  as  may  for 
any  cause  be  recovered  against  the  defendant.  If  a  return  of 
the  prc^rty  be  not  so  required  within  three  days  after  the  taking 
and  service  of  notice  to  the  defendant,  it  shall  be  delivered  to 
ihe  plaintiff,  except  as  provided  in  Section  237. 

Jadgmeiit  having  been  rendered  in  the  action  in  favor  of  plaintiff  for  dam- 
ages, and  not  for  d^veiy  of  the  property,  it  was  sufficient  proof  of  breadi  of 
Uie  bond  given  by  the  defendant  under  this  Section  in  suit  thereon.— TAomp- 
9on  V.  JopliUj  12  S.  C,  580. 

l%e  words  **  if  such  d^ivery  be  adjudged  "  naean  adjudged  by  bjij  competent 
authority.— i^der  v.  Green,  84  S.  C,  164. 

Sec.  233.  The  defendant's   sureties,    upon  a  notice  to  the    .^^   ^. 

,     .  Jufluucstion 

plaintiff  of  not  less  than  two  nor  more  than  six  days,  shall  justify  JiieSof"^**"*'" 
before  a  Judge,  Clerk  of  the  Court  or  Trial  Justice,  in  the  same  isTo,  xiv~  ms] 
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^'^"v'*^  manner  as  upon  bail  on  arrest.  Upon  such  justification  the 
Sheriff  shall  deliver  the  property  to  the  defendant.  The  Sheriff 
shall  be  responsible  for  the  defendant's  sureties  until  they  justify, 
or  until  justification  is  completed  or  expressly  waived,  and  may 
retain  the  property  until  that  time ;  but  if  they,  or  others  in 
their  place,  fail  to  justify  at  the  time  and  place  appointed,  he 
shall  deliver  the  property  to  the  plaintiff. 

quaiiflcation  Sec.  234.  The  qualifications  of  sureties  and  their  justifica- 
ofsureueB. tion  shall  be  as  are  prescribed  by  Sections  215  and 216  in  respect 

lb.,  1236.      ^  ^^jj  upon  an  order  of  arrest. 

Property,  how     Sec.  236.  K  the  property  or  any  part  thereof  be  concealed  in 

tj  A  k  A  Tl       IpyhftTI 

concealed  in  a  building  or  enclosure,  the  Sheriff  shall  publicly  demand  its 
cioraref  ^^°'  delivery.     If  it  be  not  delivered,  he  shall  cause  the  building  or 
lb.,  i2»7.      enclosure  to  be  broken  open  and  take  the  property  into'  his  pos- 
session ;  and  if  necessary  he  may  call  to  his  aid  the  power  of  his 
County. 
Property,  bow     Sec.  236.  When  the  Sheriff  shall  have  taken  property,  as  in 
"lb.,  1238: —  *^^8  Chapter  provided,  he  shall  keep  it  in  a  secure  place  and 
deliver  it  to  the  party  entitled  thereto,  upon  receiving  his  lawful 
fees  for  taking  and  his  necessary  expenses  for  keeping  the  same. 
Claim  of  prop-     gec.  237.  If  the  property  taken  be  claimed  by  any  other  per- 

gereon. SOU  than  the  defendant  or  his  agent,  and  such  person  shall  make 

lb.,  8839.  affidavit  to  his  title  thereto  and  right  to  the  possession  thereof, 
stating  the  grounds  of  such  right  and  title,  and  serve  the  same 
upon  the  Sheriff,  the  Sheriff  shall  not  be  bound  to  keep  the  prop- 
erty or  deliver  it  to  the  plaintiff,  unless  the  plaintiff,  on  demand  of 
him  or  his  agent,  shall  indemnify  the  Sheriff  against  such  claim  by 
an  undertaking,  executed  by  two  sufficient  sureties,  accompanied 
by  their  affidavit  that  they  are  each  worth  double  the  value  of 
the  property  as  specified  in  the  affidavit  of  the  plaintiff,  and  are 
freeholders  and  householders  within  this  State.  And  no  claim 
to  such  property  by  any  other  person  than  the  defendant  or  his 
agent  shall  be  valid  against  the  Sheriff  unless  made  as  aforesaid ; 
and  notwithstanding  such  claim,  when  so  made,  he  may  retain 
the  property  a  reasonable  time  to  demand  such  indemnity. 
Notice  and  gec.  238.  The  Sheriff  shall  file  the  notice  and  aflBdavit,  with 
and  where  to  be  his  proceedings  thereon,  with  the  Clerk  of  the  Court  in  which 
'  ib'^m. —  the  action  is  pending,  within  twenty  days  after  taking  the  prop- 
erty mentioned  therein. 
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244.  Order  to  show  oause  why  Id  junction 
should  not  be  granted. 

245.  Security  upon  Injunction  to  suspend 
hoslness  of  corporation. 

246.  Motion  to  vacate  or  modify  injunc- 
tion. 

347.  Affldavlts  on  motion. 


8kc 
288.  Writ  of  injunction  abolished,  and  or- 
der substituted. 

240.  Temporary  injunction,  in  what  cases 
granted. 

241.  At  what  time  it  may  be  granted. 
Oopy  affidavit  to  be  served. 

242.  Injunction  after  answer. 
248.  Security  upon  Injunction.  Damages ; 

how  ascertained. 

Section  239.  An  order  of  injunction  may  be  made  by  the  wrttof  injunc- 
Court  of  Common  Pleas  in  which  the  action  is  brought,  or  by  a  and  order  sun 
Judge  thereof ;  and  in  the  absence  from  the  Circuit,  or  inability,  ^^{y^i^ii, 
from  any  cause,  of  a  Judge  thereof,  by  a  Judge  of  any  other 
Circuit,  or  a  Justice  of  the  Supreme  Court.     And  by  Probate 
Judges  in  the  cases  provided  in  Section  41  of  this  Code  of  Pro- 
cedure. 

Sec.  240.  1*  Where  it  shall  appear  by  the  complaint  that  the  Temporary  in- 
plaintiff  is  entitled  to  the  relief  demanded,  and  such  relief,  or  wYat  Vases 
any  part  thereof,  consists  in  restraining  the  commission  or  con-  ^^^j^^ — 
tinuance  of  some  act,  the  commission  or  continuance  of  which, 
during  the  litigation,  would  produce  injury  to  the  plaintiff  ;  or, 
2.  When,  during  the  litigation,  it  shall  appear  that  the  defend- 
ant is  doing,  or  threatens,  or  is  about  to  do,  or  procuring  or  suf- 
fering some  act  to  be  done,  in  violation  of  the  plaintiff 's  rights 
respecting  the  subject  of  the  action,  and  tending  to  render  the 
judgment  ineffectual,  a  temporary  injunction  may  be  granted  to 
restrain  such  act.     3.  And  where,  during  the  pendency  of  an 
action,  it  shall  appear  by  affidavit  that  the  defendant  threatens 
or  is  about  to  remove  or  dispose  of  his  property,  with  intent  to 
defraud  his  creditors,  a  temporary  injunction  may  be  granted  to 
restrain  such  removal  or  disposition. 

The  sole  object  of  this  Section  is  to  preeerve  the  subject  of  controvert  in 
the  condition  in  which  it  is  when  the  order  is  made  until  an  opporttinity  is 
afforded  for  a  foU  and  deliberate  inyestigation.  It  cannot  be  nsed  to  take 
property  oat  of  the  possession  of  one  and  put  it  into  that  of  another.— Pe2«er 
T.  Hughes^  27  S.  C,  406.  Unless  the  party  acquired  the  possession  in  breach  of 
the  order  of  injunction.— CoiumMa  Water  Power  Co.  v.  Columbia,  4  S.  C,  888. 
Order  for  temporary  injunction  may  be  granted  without  notice  to  the  defend- 
ant.— TTotson  ▼.  Bank,  5  8.  C,  150.  And  is  not  void  because  an  tmdertaking 
was  not  required  of  the  plaintiff.— J6. 

Sec.  241.  The  injunction  may  be  granted  at  the  time  of  com-  At  what  time 
mencing  the  action,  or  at  any  time  afterwards,  before  judgment,  edTwpy  aSSa- 
upon  its  appep.ring  satisfactorily  to  the  Court  or  Judge,  by  the  -  ih:,%^~~ 
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^"^^v-^^    aflSdavit  of  the  plaintiff,  or  of  any  other  person,  that  sufficient 

grounds  exist  therefor.     A  copy  of  the  affidavit  must  be  served 

with  the  injunction. 

Upon  such  application  for  injunction  the  Judge  may  oonidder  the  merits  of 
the  case  in  order  to  determine  whether  it  shonld  be  granted,  and  his  refusal  is 
not  a  decision  npon  the  merits.— ^SeoM  v.  Dobson,  84  S.  C,  845. 

Injunction      Sec.  242.  An  injunction  shall  not  be  allowed  after  the  de- 

-y^^^^^—  fendant  shall  have  answered,  unless  upon  notice  or  upon  an 

order  to  show  cause ;  but  in  such  case  the  defendant  may  be 

restrained  until  the  decision  of  the  Court  or  Judge  granting  or 

refusing  the  injunction. 

seouri^  upon      Scc.  243.  When  no  provision  is  made  by  statute  as  to  secu- 

dAina«^  h^ow'  rity  upon  an  injunction,  the  Court  or  Judge  shall  require  a  writ- 

'  ib.78845. —  ^^  undertaking  on  the  part  of  the  plaintiff,  with  or  without 

sureties,  to  the  effect  that  the  plaintiff  will  pay  to  the  party 

enjoined  such  damages,  not  exceeding  an  amount  to  be  specified, 

as  he  may  sustain  by  reason  of  the  injunction,  if  the  Court  shall 

finally  decide  that  the  plaintiff  was  not  entitled  thereto.     The 

damages  may  be  ascertained  by  a  reference  or  otherwise,  as  the 

Court  shall  direct. 

The  Judge  may,  in  his  discretion,  dispense  with  sureties  on  the  undertaking. 
-Memhord  v.  ^Hckland,  29  S.  C,  491. 

Such  damages  may  be  asoertiuned  by  a  reference.— J7tU  ▼.  Thomas^  19  S.  C, 
230.  Counsel  fee  for  single  act  of  dissolving  injunction  is  allowable  as  part  of 
damages  ;  but  a  fee  for  general  services  in  defending  case  is  rtot^—Limngston 
V.  jErum,  19  S.  C,  223  ;  Hill  v.  Thomas,  19  S.  C,  230.  Not  determined  whether 
costs  are  a  part  of  the  damages.— HtU  v.  Thomas,  19  S.  C,  280.  But  creditor 
is  allowed  interest  on  debt  enjoined,  as  part  of  his  damages.— /&. 

Order  to  show      Sec.  244,  If  the  Court  or  Judge  deem  it  proper  that  the  de- 

jun^on  ^otyd  fendant,  or  any  of  several  defendants,  should  be  heard  before 

S^o.  tv^mi.  granting  the  injunction,  an  order  may  be  made,  requiring  cause 

to  be  shown,  at  a  specified  time  and  place,  why  the  injunction 

should  not  be  granted  ;  and  the  defendant  may  in  the  meantime 

be  restrained. 

securitv  upon     Scc.  246.  An  injunction  to  suspend  the  general  and  ordinary 

suspend  bT8i- business  of  a  corporation  shall  not  be  granted  except  by  the 

newo  corpora-  q^^^  ^j.  ^  Judge  thereof.     Nor  shall  it  be  granted  without  due 

J  5m  8247.      notice  of  the  application  therefor,  to  the  proper  officers  of  the 

corporation,  except  where  the  State  is  a  party  to  the  proceeding, 

and  except  in  proceedings  to  enforce  the  liability  of  stockholders 

in  corporations  and  associations  for  banking  parpofies,  as  such 

proceedings  are  or  shall  be  provided  by  law,  unless  the  plaintifl 

shall  give  a  written  undertaking,   executed  by  two  sufficient 

sureties,  to  be  approved  by  the  Court  or  Judge,  to  the  effect 
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that  the  plaintiff  will  pay  all  damages^  not  exceeding  the  sum  to 
be  mentioned  in  the  undertaking,  which  such  corporation  may 
snstain  by  reason  of  the  injunction,  if  the  Court  shall  finally 
decide  that  the  plaintiff  was  not  entitled  thereto.  The  damages 
may  be  ascertained  by  a  reference  or  otherwise,  as  the  Court 
shall  direct. 

Sec.  246.  If  the  injunction  be  granted  by  the  Court,  or  a    Motion  to  ^a- 

Judge  thereof,  without  notice,  the  defendant,  at  any  time  before  injunction. 

the  trial,  may  apply,  upon  notice,  to  the  Court,  or  a  Judge    ^^•'•^^• 
thereof,  in  which  the  action  is  brought,  to  yacate  or  modify  the 
same.     The  application  may  be  made  upon  the  complaints  and 
the  affidavits  on  which  the  injunction  was  granted,  or  upon  afii- 
davits  on  the  part  of  the  defendant,  with  or  without  the  answer. 

Sec.  247.  If  the  application  be  made  upon  afixdayits  on  the    Affidavits  on 

part  of   the  defendant,  but  not  otherwise,  the  plaintiff  may  "j^^^i^^^^: — 

oppose  the  same  by  affidavits  or  other  proofs  in  addition  to  those 

on  which  the  injunction  was  granted. 

Circnit  Judge  in  open  Conrt  can  dissolve  temporary  injunction  granted  by 
his  predecessor  untU  further  order  of  the  Court.— Bovknight  v.  Davis^  88  S. 
C,  410. 


CHAPTER   IV. 

Attachment. 

Sic.  ;   Skc. 
M8.  Property   of    foreign   oorporattons,  957.  Attachment,  how  executed  on  proper- 

ind  of  non-resident,  or  alMOondlng,  ty  Incapable  of  manual  dellrery. 

or  concealed  defendants  may  be  at-         886.  Gertlflcate  of  defendant's  Interest  to 

tacbed.  be  furnished. 

M0.  Attachment,  by  whom  granted.  9S0.  Judgment,  how  satisfied. 

WO.  In  what  cams  attachments  may  be         dOO.  When  action  to  recover  notes,  Ac,  of 

issued ;  affldaTits  to  be  filed.  defendant  may  be  prosecuted  by  the 

361 .  Security  on  obtaining  attachment  plalntUf  In  the  action  in  which  the  at- 

9tt.  Attachment,  to  whom  directed,  and  tachment  Issued. 

what  to  require.  96t.  Bond  to  Sheriff  on  attachment,  how 

S68.  Property  to  be  attached.  disposed  of  on  Judgment  for  defend- 

XM.  Sheriff's  duties  In  case  of  seizure.  |  ant. 

S66.  ProceedlngB  In  case  of  perishable  pro-  ,      36S.  Dtecharge  of  attachment,  and  return 

perty  or  Teasels ;  Issue  as  to  owner-  ^  of  property  or  Its  proceeds  to  defend- 

shlp.  '  ant,  on  his  appearance  In  the  action. 

S6a.  Claim  of  third  peraon;  proceedings  on.  368.  Undertaking  on  the  part  of  the  de- 

9Kb.  Attachment  when  debt  not  due.  fendant 

8GA.  Interest  In  corporations  or  assoda-  i       964.  When  Sheriff  to  return  attachment, 

tiona  Uable  to  attachment.  '  with  his  proceedings  thereon.  Property  of 

foreign  corpora- 
tions, a  n  d  o  f 

Section  248.  In  any  action  arising  for  the  recovery  of  money  JgJ^^*^®"*'  ^ 
or  for  the  recovery  of  property,  whether  real  or  personal,  and  concealed  de- 

j  *      xv  ^1  .  J    J   X      i.-  *  ,  fendants,  may 

damages  for  the  wrongful  conversion  and  detention  of  personal  be  attached, 
property,  or  an  action  for  the  recovery  of  damages  for  injury  ^?Sri,^xv'iL,^! 
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'"*^>'^*^  done  to  either  person  or  property,  or  against  a  corporation  created 
by  or  under  the  laws  of  any  other  State,  government  or  country, 
or  against  a  defendant  who  is  not  a  resident  of  this  State,  or 
against  a  defendant  who  has  absconded  or  concealed  himself,  or 
whenever  any  person  or  corporation  is  about  to  remove  any  of 
his  or  its  property  from  this  State,  or  has  assigned,  disposed  of, 
or  secreted,  or  is  about  to  assign,  dispose  of,  or  secrete,  any  of  his 
or  its  property,  with  intent  to  defraud  creditors,  as  hereinafter 
mentioned,  the  plaintiff,  at  the  time  of  issuing  the  summons,  or 
any  time  afterwards,  may  have  the  property  of  such  defendant 
or  corporation  attached,  in  the  manner  hereinafter  prescribed,  as 
a  security  for  the  satisfaction  of  such  judgment  as  the  plaintiff 
may  recover ;  and,  for  the  purposes  of  this  Section,  an  action 
shall  be  deemed  commenced  when  the  summons  is  issued  :  Pro- 
vided, hotaever,  That  personal  service  of  such  summons  shall  be 
made  or  publication  thereof  commenced  within  thirty  days. 

An  action  by  creditorB  of  A  against  A  and  B  to  set  aside  a  frandnlent  am- 
yeyanoe  from  A  to  B  and  for  the  payment  of  the  debt,  is,  as  to  A,  an  action 
for  the  recovery  of  money.— Bank  v.  Stelling,  81  S.  C,  860. 

Where  action  fails  for  want  of  jurisdiction,  attachment  therein  falls  with  it, 
being  a  provisional  remedy  in  aid  of  an  action.— Centra/  R,  i?.  Co.  v.  Georgia 
Co.,  32  S.  C,  319. 

The  attachment  is  not  void  because  it  bears  date  before  the  date  of  the  sum- 
mons ;  the  existence  of  the  summons  at  date  of  attachment  may  be  shown 
aliunde.— Smith  v.  Walker,  6  8.  C,  169.  Nor  void  when  the  summons  bears 
same  date  as  attachment  but  Sher^^s  endorsement  shows  service  next  day.— 
Cureton  v.  Dargan,  12  S.  C,  122.  The  summons  is  considered  issued  as  soon 
as  it  is  made  out  and  an  appUcation  for  attachment  founded  on  it.— lb. 

Attachment,  by     Soc.  249.  A  warrant  of  attachment  must  be  obtained  from  a 
-?^1^r  *"  Judge  or  Clerk  of  the  Court  or  Trial  Justice  in  which  or  before 
whom  the  action  is  brought,  or  from  a  Circuit  Judge. 
In  what  cases      Soc.  250.  The  warrant   may  be  issued  whenever  it   shall 
^^be"i»ued1  appear  by  aflSdavit  that  a  cause  of  action  exists  against  such 
aWdaTits  to  be  defendant,  specifying  the  amount  of  the  claim  and  the  grounds 
Jb.rim      thereof,  and  that  the  defendant  is  either  a  foreign  corporation  or 
not  a  resident  of  this  State,  or  has  departed  therefrom  with 
intent  to  defraud  his  creditors,  or  to  avoid  the  service  of  a  sum- 
mons, or  keeps  himself  concealed  therein  with  the  like  intent,  or 
that  such  corporation  or  person   has   removed,  or  is  about  to 
remove,  any  of  his  or  its  property  from  this  State,  with  intent  to 
defraud  his  or  its  creditors,  or   has  assigned,  disposed  of  or 
secreted,  or  is  about  to  assign,  dispose  of  or  secrete,  any  of  his  or 
its  property  with  the  like  intent,  whether  such  defendant  be  a 
resident  of  this  State  or  not. 
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It  shall  be  the  duty  of  the  plaintiff  procuring  such  warrant,    ""-^y^^ 
within  ten  days  after  the  issuing  thereof,  to  cause  the  affidavits 
on  which  the  same  was  granted  to  be  filed  in  the  office  of  the 
Clerk  of  the  Court  of  Common  Pleas  or  with  the  Trial  Justice 
in  which  or  before  whom  the  action  is  to  be  tried. 

Attachment  of  non-resident  against  a  foreign  corporation  is  valid  to  the  ex- 
tent that  the  cause  of  action  arose  in  this  State.— CerUro^  R.  R,  Co.  v.  Georgia 
Co.,  32  S.  C,  319.  Bat  attachment  wiU  not  lie  in  action  of  resident  adminis- 
trator against  non-resident  g^iardian  of  infants  residing  in  another  State  be- 
cax»e  such  action  cannot  be  maintained.— /Sfeveiwon  v.  Dunlap,  38  S.  C,  850. 

The  affidavit  is  sofflcient  as  to  caose  of  action,  if  it  state  a  cause  of  action, 
or  if  it  state  facts  from  which,  as  a  legal  condnsion,  it  most  be  inferred  that 
it  does  exist.— Jfotutoy  v.  Elmore,  27  S.  C,  126 ;  Central  R,  R,  Co,  v.  Georgia 
Co,,  82  S.  C,  319;  Roddey  v.  Erwin,  31  S.  C,  36 ;  Bank  v.  Stelling,  31  S.  C, 
860 ;  Ketehen  v.  Landecker,  82  S.  C,  1."^. 

Where  ground  of  attachment  is  such  non-residence  of  the  defendant,  the 
affidavit  is  sufficient  if  it  state  that  fact  without  other  facts  and  circumstances. 
—Smith  V.  Walker,  6  S.  C,  166 ;  Roddey  v.  Erwin,  31  S.  C,  36. 

But  as  to  aU  the  other  grounds,  the  affidavit  must  positively  state  the  facts; 
and  if  upon  information,  it  must  also  state  the  sources  of  information  and 
circumstances  relied  on  to  show  them.— i9mi^  v.  Waiker,  6  S.  C,  169 ;  Brown 
V.  Morris,  10  8.  C,  467  ;  Clausen  v.  Pultz,  13  S.  C,  478 ;  Burch  v.  BranUey,  20 
8.  C,  5C0 ;  Ivy  v.  Cast(m,  21  S.  C,  588  ;  Myers  v.  WhiUheaH,  24  S.  C,  196  ; 
Mixon  V.  HoUey,  26  S.  C,  266  ;  Monday  v.  Elmore,  27  S.  C,  126  ;  Wando  v. 
Rosenberg,  81  S.  C,  801 ;  Roddey  v.  Erwin,  31  S.  C,  36 ;  Sfiarp  v.  Palmer, 
31  8.  C,  444. 

Whether  copies  of  the  affidavits  filed  wiU  sufAce.—Wagener  v.  Booker,  31 
8.C.,376. 

Where  the  affidavits  are  not  filed  in  ten  days  the  attachment  will  be  dis- 
charged on  mation.— Ketehen  v.  Landecker,  82  S.  C,  155.  Service  of  copies 
on  the  defendant  within  that  time  will  not  suffice.— 76. 

Sec,  251,  Before  issuing  the  warrant,  the  Judge,  Clerk  or    security  on 
Trial  Justice  shall  require  a  written  undertaking  on  the  part  of  uichmen".^  * 
the  plaintiff,  with  sufficient  surety,  to  the  effect  that  if  the  ^^^  ^'^-  •^• 
defendant  recover  judgment,  or  the  attachment  be  set  aside  by 
order  of  the  Court,  the  plaintiff  will  pay  all  costs  that  may  be 
awarded  to  the  defendant,  and  all  damages  which  he  may  sus- 
tain by  reason  of  the  attachment,  not  exceeding  the  sum  specified 
in  the  undertaking,  which  shall  be  afc  least  two  hundred  and  fifty 
dollars,  except  in  case  of  a  warrant  issued  by  a  Trial  Justice, 
when  it  shall  be  at  least  twenty-five  dollars. 

This  written  undertaking  required  must  be  signed  by  the  plaintiff  before 
the  warrant  is  issued,  or  the  attachment  based  on  it  will  be  set  aside.— BanA; 
V.  SteUing,  31  S.  C,  860 ;  Wagener  v.  Booker,  31  S.  C,  375. 

Sec.  252.  The  warrant  shall  be  directed  to  any  Sheriff  or  Attachment,  to 

WW.  MVM.  ,      1    -       -,         whom  directed. 

Constable  of  any  County  m  which  property  of  such  defendant  and  what  to  re- 
may  be,  and  shall  require  him  to  attach  and  safely  keep  all  the  jb.*,  1254.  ~ 
property  of  such  defendant  within  his  County,  or  so  much  thereof 
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^'•"^'^^  as  may  be  sufficient  to  satisfy  the  plaintiff's  demand^  together 
with  costs  and  expenses,  the  amount  of  which  must  be  stated  in 
conformity  with  the  comphdnt,  together  with  costs  and  expenses. 
Several  warrants  may  be  issued  at  the  same  time  to  the  Sheriffs 
or  Constables  of  different  Counties. 

Debt  due  defendant  l^  another  is  sabject  of  attadiments.— IfcJSivey  y.  S,  C. 
/?.  12.  Co.,  6S.  C.,446. 

The  intereet  of  a  non-resident  partner  in  partnership  property  cannot  be 
attached  for  partnership  debt  where  one  of  the  partnoB  reddee  here  and  is 
dnly  BeTYed.—Whitfield  v.  Hooey,  90  S.  C,  117. 

F^perty  in  hands  of  receiver  cannot  be  attached.— A^giiMtotn  v.  PearUMn^ 
80  S.  C,  192. 

Property  to  be  gec.  253.  The  Sheriff  or  Constable  to  whom  such  warrant  is 
^b.,8255.  directed  and  delivered  shall  immediately  attach  all  the  real  estate 
of  such  debtor,  and  all  his  personal  estate,  including  money  and 
bank  notes,  except  such  real  and  personal  estate  as  is  exempt 
from  attachment,  levy  or  sale  by  the  Constitution,  and  shall 
take  into  his  custody  all  books  of  account,  vouchers  and  papers 
relating  to  the  property,  debts,  credits  and  effects  of  such  debtor, 
together  with  all  evidences  of  his  title  to  real  estate,  which  he 
shall  safely  keep,  to  be  disposed  of  as  hereinafter  directed. 

When  real  estate  is  attached,  a  true  and  attested  copy  of  such 
attachment,  together  with  a  description  of  the  real  estate  attached, 
shall  be,  by  the  officer  serving  the  same,  delivered  to  the  party 
whose  real  estate  is  attached,  or  left  at  his  last  and  usual  place  of 
abode  ;  and  the  officer  making  such  service  shall  also  leave  a  true 
and  attested  copy  of  such  attachment,  together  with  a  descrip- 
tion of  the  real  estate  so  attached,  in  the  office  where,  by  law,  a 
deed  of  such  estate  is  required  to  be  recorded  ;  and  if  the  party 
whose  estate  is  attached  does  not  reside  in  this  State,  then  such 
copy  shall  be  delivered  to  his  tenant,  agent  or  attorney,  if  any  be 
known  ;  and  if  no  such  agent,  tenant  or  attorney  be  known,  then 
a  copy  of  such  warrant  of  attachment,  with  the  officer^s  return 
thereon,  lodged  in  the  office  where  by  law  a  deed  of  such  real 
estate  ought  to  be  recorded,  shall  be  deemed  sufficient  service. 
It  shall  be  the  duty  of  the  Clerk  or  Register  of  the  office  wherein 
said  warrant  of  attachment  is  required  to  be  lodged  to  receive 
the  same,  and  enter  in  a  book  kept  for  that  purpose  the  names  of 
the  parties,  the  date  of  the  warrant  of  attachment,  the  sum  de- 
manded, and  the  officer^s  return  thereon.  Said  attachment  shall 
be  a  lien,  subject  to  all  prior  liens,  and  bind  the  real  estate 
attached  from  the  date  of  lodgment :  Provided,  That  all  attach- 
ments lodged  upon  the  same  day  shall  take  rank  together. 
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Two  attachments  levied  upon  personal  property  of  the  debtor  at  different    ^*-"*v*^ 
hoars  of  the  same  day,  they  rank  together  as  ]ieTia.—Steffen8  v.  Wanbackevy 
17S.C.,475. 

Sec,  254.  He  shall^  immediately  on  making  such  seizure^ '  sherur^s  duties 

with  the  assistance  of  two  disinterested  freeholders,  make  a  just  ure. 

and  true  inventory  of  all  the  property  so  seized,  and  of  the  books,  ^^^'  ^^"  ^^^^' 
Touchers  and  papers  taken  into  custody,  stating  therein  the 
estimated  value  of  the  several  articles  of  personal  property,  and 
enumerating  such  of  them  as  are  perishable,  which  inventory, 
after  being  signed  by  fche  Sheriff  and  appraisers,  shall,  within 
ten  days  after  such  seizure,  be  returned  to  the  officer  who  issued 
the  warrant ;  and  the  Sheriff  or  Constable  shall,  under  the  direc- 
tion of  such  officer,  collect,  receive,  and  take  into  his  possession, 
all  debts,  credits  and  effects  of  such  debtor,  and  commence  such 
suits,  and  take  such  legal  proceedings,  either  in  his  own  name  or 
in  the  name  of  such  debtor,  as  may  be  necessary  for  that  pur- 
pose, prosecute  and  discontinue  the  same,  at  such  times,  and  on 
such  terms,  as  the  Court  may  direct.  The  property  so  seized,  or 
the  proceeds  of  such  as  shall  have  been  sold,  and  debts  collected, 
shall  be  kept  to  answer  any  judgment  which  may  be  obtained  in 
such  action. 

Sec.  255.  If  fttiy  of  the  property  so  seized  be  perishable,  the  proceedings  in 
Sheriff  shall  sell  the  same  at  public  auction,  under  order  of  theSSlDropCTty^or 
Court  or  of  a  Judge  thereof,  and  shall  retain  in  his  hands  the  ^f^  j^^.  ^^ 
proceeds  of  such  sale,  after  deducting  his  expenses,  to  be  allowed  ^viii.,  491. 
by  such  Court  or  Judge,  which  proceeds  shall  be  disposed  of  in 
the  same  manner  as  the  property  so  sold  would  have  been  if  it 
had  remained  unsold. 

Sec.  255a.  If  the  person  in  whose  possession  such  property  ciaim  of  third 
shall  be  attached  shall  appear  at  the  return  of  the  writ  and  file  Sidings  onf*^ 
his  answer  thereto,  and  deny  the  possession  or  control  of  any  ^*^'-*''*^"- 
property  belonging  to  the  defendant,  or  claim  the  money,  lands, 
goods  and  chattels,  debts  and  books  of  account  as  creditor  in 
possession,  or  in  his  own  right,  or  in  the  right  of  some  third  per- 
son, or  if  any  part  of  the  said  property  be  claimed  by  any  other 
person  than  such  defendant,  then,  if  the  plaintiff  be  satisfied 
therewith,  the  party  in  possession  shall  be  dismissed  and  the 
plaintiff  pay  the  cost  of  his  action.  But  if  the  plaintiff  shall  con- 
test the  said  return  or  the  claim  of  said  third  person,  an  issue 
shall  be  made  up  under  the  direction  of  the  Judge  to  try  the 
question,  and  the  party  that  shall  prevail  in  said  issue  shall 
recover  the  costs  of  such  proceeding  of  the  opposite  party,  and 
judgment  shall  be  given  accordingly.  If  the  party  in  possession, 
8 
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'"""'^'""'^  or  the  third  person  claiming  the  property,  as  the  case  may  be, 
resides  in  a  different  County  from  that  in  which  the  action  is 
brought,  and  an  issue  be  made  up  between  him  and  the  plaintiff, 
the  action  shall  be  tried  in  the  County  where  the  party  in  posses- 
sion resides.  In  case  the  property  is  claimed  by  a  third  person, 
the  plaintiff  shall  execute  to  such  person  the  same  nndertaking 
that  he  is  now  required  to  give  under  Section  251 ;  the  said 
nndertaking  to  be  executed  within  ten  (10)  days  after  notice  of 
such  claim. 

Under  this  Section,  assignee  of  defendant's  property,  under  deed  ci  assign- 
ment, must  establish  his  right  to  the  property  before  he  can  move  to  discharge 
the  attachment  under  Section  288.— Bryce  v.  Foot,  25  8.  C,  467. 

Attachm  e  n  t     Soc.  255b.  Whenever  a  debt  is  not  yet  dne,  and  it  appears  to 
wben  debt  not  ^j^^  satisfaction  of  a  Circuit  Judge,  the  Clerk  of  the  Court  of 
Tb,        Common  Pleas,  or  Trial  Justice,  by  affidavit,  that  the  debtor  has 
departed  from  the  State  with  intent  to  defraud  his  creditors,  or 
to  avoid  the  service  of  a  summons,  or  keep  himself  concealed 
therein  with  a  like  intent,  or  that  such  person  has  removed  or  is 
about  to  remove  any  of  his  property  from  this  State  with  intent 
to  defraud  his  creditors,  or  has  assigned,  disposed  of  or  secreted, 
or  is  about  to  assign,  dispose  of  or  secrete,  any  of  his  property 
with  like  intent,  it  shall  be  lawful  for  the  plaintiff  forthwith  to 
institute  suit  upon  such  debt  or  cause  of  action,  and  for  said 
Circuit  Judge,  Clerk  or  Trial  Justice  to  issue  his  warrant  of 
attachment  as  if  said  debt  were  then  due  and  payable.     But  no 
judgment  shall  be  had  thereon  till  after  the  maturity  of  the  debt ; 
and  the  plaintiff  must  pay  the  costs  in  case  the  debtor  pays  the 
debt  on  or  before  its  maturity. 
Interest  In  car-     gec.  256.  The  rights  or  shares  which  such  defendant  may 
sociations  liable  have  in  any  vessel  or  in  the  stock  of  any  association  or  corpora- 
18TO,  XIV.,  fcif^-  ^^on,  together  with  the  interest  and  profits  thereon,  and  all  other 
i8KJ,xvm.,49i  p^^pgp^y  in  this  State  of  such  defendant,  except  that  exempt 
from  attachment  by  the  Constitution,  shall  be  liable  to  be  at- 
tached, and  levied  upon,  and  sold,  to  satisfy  the  judgment  and 
execution. 
Attachment,     Sec.  257.  The  execution  of  the  attachment  upon  any  such 
on  propei^iD^  rights,  shares,  or  any  debts  or  other  property  incapable  of  manual 
STiiuv^i^"  delivery  to  the  Sheriff  or  Constable,  shall  be  made  by  leaving  a 
lb.,  8359.      certified  copy  of  the  warrant  of  attachment  with  the  President 
or  other  head  of  the  association  or  corporation,  or  the  secretary, 
cashier  or  managing  agent  thereof,  or  with  the  debtor  or  indi- 
vidual holding  such  property,  with  a  notice  showing  the  property 
levied  on. 
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Sec.  268.  Whenever  the  Sheriff  or  Constable  shall,  with  a    '''— "v— ^ 
warrant  of  attachment  or  execution  against  the  defendant,  apply  defendimt's  in- 

to  such  officer,  debtor,  or  individual,  for  the  purpose  of  attach-  nbhed. ^ 

ing  or  levying  upon  such  property,  such. officer,  debtor  or  indi-  -f^-'*^- 
vidaal  shcdl  furnish  him  a  certificate,  under  his  hand,  designat- 
ing the  number  of  rights  or  shares  of  the  defendant  in  the 
stock  of  such  association  or  corporation,  with  any  dividend  or 
encnmbrance  thereon,  or  the  amount  and  description  of  the 
property  held  by  such  association,  corporation,  or  individual  for 
the  benefit  of  or  debt  owing  to  the  defendant.  If  such  officer, 
debtor  or  individual  refuse  to  do  so,  he  may  be  required  by  the 
Court  or  Judge  to  attend  before  him,  and  be  examined  on  oath 
concerning  the  same,  and  obedience  to  such  order  may  be  en- 
forced by  attachment. 

Sec,  259,  In  case  judgment  be  entered  for  the  plaintiff  in  Judsment,  how 
such  action,  the  Sheriff  or  Constable  shall  satisfy  the  same  out  of    jb,,%m. — 
the  property  attached  by  him,  if  it  shall  be  sufficient  for  that 
purpose : 

1.  By  paying  over  to  such  plaintiff  the  proceeds  of  all  sales  of 
perishable  property,  and  of  any  vessel,  or  share  or  interest  in  any 
vessel,  sold  by  him,  or  of  any  debts  or  credits  collected  by  him, 
or  so  much  as  shall  be  necessary  to  satisfy  such  judgment. 

2.  If  any  balance  remain  due,  and  an  execution  shall  have 
been  issued  on  such  judgment,  he  shall  proceed  to  sell,  under 
such  execution,  so  much  of  the  attached  property,  real  or  per- 
sonal, except  as  provided  in  subdivision  4  of  this  Section,  as  may 
be  necessary  to  satisfy  the  balance,  if  enough  for  that  purpose 
shall  remain  in  his  hands ;  and  in  case  of  the  sale  of  any  rights 
or  shares  in  the  stock  of  a  corporation  or  association,  the  Sheriff 
or  Constable  shall  execute  to  the  purchaser  a  certificate  of  sale 
thereof,  and  the  purchaser  shall  thereupon  have  all  the  rights 
and  privileges  in  respect  thereto  which  were  had  by  such  defend- 
ant. 

3.  If  any  of  the  attached  property  belonging  to  the  defendant 
shall  have  passed  out  of  the  hands  of  the  Sheriff  or  Constable 
without  having  been  sold  or  converted  into  money,  such  Sheriff 
or  Constable  shall  repossess  himself  of  the  same,  and  for  that 
purpose  shall  have  all  the  authority  which  he  had  to  seize  the 
same  under  the  attachment ;  and  any  person  who  shall  willfully 
conceal  or  withhold  such  property  from  the  Sheriff  or  Constable 
shall  be  liable  to  double  damages,  at  the  suit  of  the  party  in- 
jured. 
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'''"'"V— ^  4,  Until  the  judgment  against  the  defendant  shall  be  paid,  the 
Sheriff  or  Constable  may  proceed  to  collect  the  notes  and  other 
evidences  of  debt^  and  the  debts  that  may  have  been  seized  or 
attached  under  the  warrant  of  attachment,  and  to  prosecute  any 
bond  he  may  have  taken  in  the  course  of  such  proceedings,  and 
apply  the  proceeds  thereof  to  the  payment  of  the  judgment. 

At  the  expiration  of  six  months  from  the  docketing  of  the 
judgment,  the  Court  shall  have  power,  upon  the  petition  of  the 
plaintiff,  accompanied  by  an  affidavit,  setting  forth  fully  all  the 
proceedings  which  have  been  had  by  the  Sheriff  or  Constable 
since  the  service  of  the  attachment,  the  property  attached,  and 
the  disposition  thereof,  and  also  the  affidavit  of  the  Sheriff  or 
Constable  that  he  has  used  diligence  and  endeavored  to  collect 
the  evidences  of  debt  in  his  hands  so  attached,  and  that  there 
remains  uncollected  of  the  same  any  part  or  portion  thereof,  to 
order  the  Sheriff  or  Constable  to  sell  the  same,  upon  such  terms 
and  in  such  manner  as  shall  be  deemed  proper.  Notice  of  such 
application  shall  be  given  to  the  defendant,  or  his  attorney,  if 
the  defendant  shall  have  appeared  in  the  action.  In  case  the 
summons  has  not  been  personally  served  on  the  defendant,  the 
Court  shall  make  such  rule  or  order,  as  to  the  service  of  notice 
and  the  time  of  service,  as  shall  be  deemed  just. 

When  the  judgment  and  all  costs  of  the  proceedings  shall 
have  been  paid,  the  Sheriff  or  Constable,  upon  reasonable  de- 
mand, shall  deliver  over  to  the  defendant  the  residue  of  the 
attached  property,  or  the  proceeds  thereof. 

If  the  attachment  is  a  foreign  attachment,  it  is  only  a  proceeding  in  rem., 
unless  the  defendant  appear ;  and  if  he  fail  to  appear,  the  Gonrt  cannot  ren- 
der a  judgment  that  would  have  any  effect  beyond  the  property  attached  and 
so  subjected  to  a  lien.— Stanley  y.  Stanley ,  35  S.  C,  94. 

When  acuon     Sec.  260,  The  actions  herein  authorized  to  be  brought  by 
Ac^/ dSeS-  the  Sheriff  or  Constable  may  be  prosecuted  by  the  plaintiff,  or 
ecuted^by  rhe  uudcr  his  direction,  upon  the  delivery  by  him  to  the  Sheriff  or 
S^on^n  wi^  Constable  of  an  undertaking,  executed  by  two  sufficient  sureties, 
i^led"^'°^°^  to  the  effect  that  the  plaintiff  will  indemnify  the  Sheriff  or  Con- 
1670,  XIV.,  i£63.  stable  from  all  damages,  costs  and  expenses  on  account  thereof, 
not  exceeding  two  hundred  and  fifty  dollars  in  any  one  action. 
Such  sureties  shall,  in  all  cases,  when  required  by  the  Sheriff  or 
Constable,  justify  by  making  an  affidavit  that  each  is  a  house- 
holder, and  worth  double  the  amount  of  the  penalty  of  the  bond 
over  and  above  all  demands  and  liabilities. 
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Sec.  261.  H  the  foreign  corporation,  or  absent  or  abscond-    ^— "v— *^ 
ing  or    concealed    defendant,  recover   judgment    against    the  on  atudunent, 
plaintiff  in  such  action,  any  bond  taken  by  the  Sheriff  or  Con-  on^jikteme n t 
stable,  except  such  as  are  mentioned  in  the  last  Section,  all  the  '**/2!-|'^."*' 
proceeds  of  sales  and  moneys  collected  by  him,  and  all  the  prop- 
erty attached  remaining  in  his  hands,  shall  be  delivered  by  him 
to  the  defendant,  or  his  agent,  on  request,  and  the  warrant  shall 
be  discharged  and  the  property  released  therefrom. 

Sec.  262.  Whenever  the  defendant  shall   have  appeared  in    DiBcharge  of 
such  action,  he  may  apply  to  the  officer  who  issued  the  attach-  J^ISmS^p^ 
ment,  or  to  the  Court,  for  an  order  to  discharge  the  same  ;  and  S^^to  defend^ 
if  the  same  be  granted,  all  the  proceeds  of  sales  and  moneys  col-  5eiriS«**in  ffie 
lected  by  him,  and  all  the  property  attached  remaining  in  his  ^^^^m:" 
hauds,  shall  be  delivered  or  paid  by  him  to  the  defendant  or  his 
agent,  and  released  from  the  attachment.     And  where  there  is 
more  than  one  defendant,  and  the  several  property  of  either  of 
the  defendants  has  been  seized  by  virtue  of  the  order  of  attach- 
ment, the  defendant  whose  several  property  has  been  seized  may 
apply  to  the  officer  who  issued  the  attachment  for  relief  under 
this  Section. 

Defendant  having  given  bond  nnder  next  Section  does  not  thereby  waive 
his  ri^t  to  have  attachment  discharged  nnder  iMB.^Bate8  v.  KiUian^  17  S. 
C,  553. 

Qrcoit  Judge,  on  motion  npon  notice,  may  discharge  an  attachment  at 
chambers.~Curef  on  v.  Dargan^  12  S.  C,  122. 

Befosal  to  so  discharge  the  attachment  is  rea  ac^'udicata  as  to  moving  party, 
and  he  cannot  raise  the  question  again  in  formal  suit.— Dar6y  v.  Shannon^  19 
S.  C,  526. 

Sach  discharge  may  be  had  either  for  invalidity  or  irregnlarity  of  the  attach- 
ment.—AnOA  V.  Walker,  6  S.  C,  160  ;  Brovm  v.  Morris,  10  8.  C,  467  ;  Claus- 
sen  V.  FuUz,  18  8.  C,  476 ;  Cureton  v.  Dargan,  12  8.  C,  122 ;  Darby  v.  Shan- 
nan,  19  a  C,  526 ;  Bates  v.  KiUian,  17  8.  C,  558 ;  Kerchner  v.  McCormac,  25 
a  C,  46L 

Sach  motion  to  discharge  the  attachment  on  partnership  pitipei'ly  against 
non-resident  partner  granted  upon  the  disclosure  of  the  fact  by  the  papers 
and  affidavits  that  the  non-resident  had  no  other  property  here.— Whitfield  v. 
ifotwy,  80a  C,  U7. 

Sec.  263.  Upon  such  application,  the  defendant  shall  deliver    undertaking 
to  the  Court  or  officer  an  undertaking,  executed  by  at  least  two  gf^  SSenSaiit?^ 
sureties,  who  are  resident  and  freeholders  or  householders  in  this  ~ib7,  P286.    ' 
State,  approved  by  such  Court  or  officer,  to  the  effect  that  such 
sareties  will^  on  demand,  pay  to  the  plaintiff  the  amount  of 
judgment  that  may  be  recovered  against  the  defendant  in  the 
action,  not  exceeding  the  sum  specified  in  the  undertaking,  which 
shall  be  at  least  double  the  amount  claimed  by  the  plaintiff  in  his 
complaint.    If  it  shall  appear  by  affidavit  that  the  property 
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attached  be  less  than  the  amount  claimed  by  the  plaintiff,  the 
Oourt^  or  officer  issuing  the  attachment,  may  order  the  same  to 
be  appraised,  and  the  amount  of  the  undertaking  shall  then  be 
double  the  amount  so  appraised.  And  in  all  cases  the  defendant, 
or  any  person  who  establishes  a  right  to  the  property  attached, 
may  move  to  discharge  the  attachment,  as  in  the  case  of  other 
provisional  remedies. 

And  where  there  is  more  than  one  defendant,  and  the  several 
property  of  either  of  the  defendants  has  been  seized  by  virtue  of 
the  order  of  attachment,  the  defendant  whose  several  property 
has  been  seissed  may  deliver  to  the  Court  or  officer  an  undertak- 
ing, in  accordauce  with  the  provisions  of  this  Section,  to  the 
effect  that  he  will,  on  demand,  pay  to  the  plaintiff  the  amount  of 
judgment  that  may  be  recovered  against  such  defendant.  And 
all  the  provisions  of  this  Section  applicable  to  such  undertaking 
shall  be  applied  thereto. 

AfiBignee  under  deed  of  asBignmeiit  of  defendant  cannot  move  to  diiichayge 
attachment  until  he  hae  established  his  right  to  the  {property  under  issue  on 
his  return  to  the  attachment.— Cojietond  v.  In.  Co.,  17  S.  C,  116  ;  Metis  v.  In. 
Co.,  17  S.  C,  120 ;  Bryce  v.  Foot,  25  S.  C,  467 ;  Ex  Farte  Dtekinson,  29  S.  C.» 
453. 

When  third  party  intervenes  and  claims  right  to  the  property,  such  claim- 
ant should  be  actor  on  trial  of  issue  of  ownership.— Centroi  R.  R,  Co,  v.  Qtor- 
gia  Co.,  82  S.  C,  819. 

When  sberiir  Sec.  264,  When  the  warrant  shall  be  fully  executed  or  dis- 
tachmentf  wSh  charged,  the  Sheriff  or  Constable  shall  return  the  same,  with  his 
fheilon?^^*""^  proceedings  thereon,  to  the  Court  in  which  the  action  was 
1870,  XIV.,  law.  brought. 


CHAPTER  V. 

Provisional  Remedies. 


Sic.  26S.  Powers  of  Court  as  to  Reoelyen,  deposit  of  monej,  Ac.,  In  Court,  and  oCIier  piT>- 
YlsloDal  remedies ;  Judgment  for  sum  admltted'due. 

Powers  of     Soctioil  266.  A  Receiver  may  be  appointed  by  a  Judge  of 

S^."*  ^  ^  *®  Circuit  Court,  either  in  or  out  of  Court : 

1870,  xiv.T»iJ7l  1.  Before  judgment,  on  the  application  of  either  party,  when 
he  establishes  an  apparent  right  to  property  which  is  the  subject 
of  the  action,  and  which  is  in  the  possession  of  an  adverse  party, 
and  the  property,  or  its  rents  and  profits,  are  in  danger  of  being 
lost,  or  materially  injured  or  impaired ;  except  in  cases  where 
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judgment  upon  failure  to  answer  may  be  had  without  application 
to  the  Court. 

2.  After  judgment,  to  carry  the  judgment  into  effect. 

3.  After  judgment,  to  dispose  of  the  property  according  to  the 
judgment,  or  to  preserve  it  during  the  pendency  of  an  appeal,  or 
when  an  execution  has  been  returned  unsatisfied,  and  the  judg- 
ment debtor  refuses  to  apply  his  property  in  satisfaction  of  the 
judgment. 

4.  When  a  corporation  has  been  dissolved,  or  is  insolvent,  or 
in  imminent  danger  of  insolvency,  or  has  forfeited  its  corporate 
rights ;  and,  in  like  cases,  of  the  property  within  this  State  of 
foreign  corporations.  Receivers  of  the  property  within  this  State 
of  foreign  or  other  corporations  shall  be  allowed  such  commis- 
sions as  may  be  fixed  by  the  Court  appointing  them,  not  exceed- 
ing five  per  cent,  on  the  amount  received  and  disbursed  by  them. 

5.  In  such  other  cases  as  are  now  provided  by  law,  or  may  be 
in  accordance  with  the  existing  practice,  except  as  otherwise  pro- 
vided in  this  Code  of  Procedure. 

In  application  for  Beoeiver  under  subdivision  1  he  may  be  appointed  under 
subdivision  2.—Oreen  v.  BookhaHy  19  S.  C,  417. 

Receiver  may  be  appointed  in  supplementary  proceedings  without  notice.— 
DiUing  v.  Foster,  21  8.  C,  888. 

Although  another  Judge  upon  application  of  other  creditors  had  previously 
refused  to  do  BO.—Dauntless  Co,  y.  Davis,  22  S.  C,  584.  And  notwithstanding 
creditors^  action  in  another  Court  and  a  previous  assignment  by  debtor. —/ 6. 

But  there  can  be  only  one  Beceiver  so  appointed.— iS|parA»  v.  Davis,  25  S. 
C,  881. 

Beoeiver  may  be  appointed  at  chambers.— JTi/gfore  v.  Hair,  19  8.0.^486; 
Eegenstein  v.  PearlsUin,  80  8.  C,  192  ;  Harmon  v.  Wagener,  88  8.  C,  487. 

But  the  power  is  a  delicate  one  and  must  be  exercised  with  great  care.— 
Pdzer  V.  Hughes,  27  8.  C,  408. 

The  Master  of  the  Court  cannot  be  appointed  Beoeiver.— £t(gore  v.  Hair, 
19  8.  C,  486. 

Admissions  in  answer  are  sufficient  evidence  on  motion  for  appointment  of 
Beceiver.— Ifein^rd  v.  Strickland,  29  8.  C,  491. 

Where  President  and  Directors  of  an  insolvent  railroad  are  directed  by  the 
Court  to  continue  in  possession  of  the  property  under  order  of  and  subject  to 
the  Courts  they  are  thus  made  Beceivers.— /n  Re  Mtyrtgage  Bonds,  15  8.  C, 
814 ;  Ex  ParU  Brown,  15  8.  C,  581. 

Where  complaint  claims  title  to  land  and  seeks  to  recover  it  and  aUeges  in- 
solvenpy  of  defendant  and  danger  of  loss  of  rente,  and  all  these  are  denied  in 
answer,  there  is  no  case  for  appointment  of  Beceiver.— DeTFci/t  v.  Kinard,  19 
8.  C,  293. 

£ven  under  Assignment  Act  creditors  cannot  have  Beoeiver  appointed  to 
take  charge  of  the  assigned  estate,  where  they  have  not  exhausted  their  legal 
remedies,  nor  show  danger  of  loss  of  property  or  injury  thereto.- Feteer  v. 
Hughes,  27  8.  C,  408. 

^t  upon  showing  of  insolvency,  negligence  and  incompetency  on  the  part 
of  the  assignee,  satisfactory  to  the  Judge,  he  was  justified  in  appointing  a 
SeoeiYer.—Begenstein  v.  PearlsUin,  80  8.  C,  192. 
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^— ""V— ^  So  in  action  by  execator  to  marshal  assets,  where  he  is  shown  to  be  gnilty  of 
misconduct,  and  that  he  and  estate  were  insolvent,  creditors  conld,  without  ex- 
hausting their  legal  remedies,  hayeBeoeiYerappomted.~£rarmon  v.  W<igener, 
83  S.  C,  487. 

Unless  mortgagee  establishes  an  apparent  right  or  claim  to  the  assets  and 
profits,  he  is  not  entitled  to  have  a  Beoeiyer  thereof  appointed  in  his  action  for 
foreclosure.— Hardin  v.  Hardin,  84  S,  C,  77. 

Even  though  the  mortgagor  be  insolvent  and  the  property  insufficient  to 
pay  the  mortgage.— Sei^umx  v.  Pate,  82  S.  C,  134. 

Receivers  may  be  appointed  by  the  Ckmrt  to  make  sales  under  its  orders.— 
Clyhum  v.  Reynolds,  31  8.  C,  91.  But  a  Receiver  was  property  appointed  in 
an  action  for  partition  where  the  party  in  possession  was  insolvent.— JfcOody 
V.  J<mes,  86  8.  C,  186. 

Receiver  need  not  give  bond  to  collect  rents  in  pending  acti(m.— DeTFdZ^  v. 
Kinard,  19  8.  C,  398.  Nor  is  bond  essential  for  Receiver  appointed  in  supple- 
mentary proceedings.— i>i/2tn{;r  v.  Foster,  21 8.  C,  888. 

Deposit  of     When  it  is  admitted,  by  the  pleading  or  examination  of  a  party, 
moDpy,  &c..  In  ^y^^^  j^^  j^^  j^^  j^jg  possession,  or  under  his  control,  any  money  or 
other  thing  capable  of  delirery,  which,  being  the  subject  of  liti- 
gation, is  held  by  him  as  trustee  for  another  party,  or  which 
belongs  or  is  due  to  another  party,  the  Court  may  order  the  same 
to  be  deposited  in  Court,  or  delivered  to  such  party,  with  or 
without  security,  subject  to  the  further  direction  of  the  Court, 
other  provi-     Whenever,  in  the  exercise  of  its  authority,  a  Court  shall  have 
*  ordered  the  deposit,  delivery  or  conveyance  of  money  or  other 
property,  and  the  order  is  disobeyed,  the  Court,  besides  punish- 
ing the  disobedience  as  for  contempt,  may  make  an  order  requir- 
ing the  Sheriff  or  Constable  to  take  the  money  or  property,  and 
deposit,  deliver  or  convey  it,  in  conformity  with  the  direction 
of  the  Court. 
Judgment  for     When  the  answer  of  the  defendant  expressly,  or  by  not  deny- 
due™  ing,  admits  part  of  the  plaintiff's  claim  to  be  just,  the  Court,  on 
motion,  may  order  such  defendant  to  satisfy  that  part  of  the 
claim,  and  may  enforce  the  order  as  it  enforces  a  judgment  or 
provisional  remedy. 

Where  plaintiff  admits  part  of  defendant's  counter-claim  to  be  just,  plaintiff 
is  entitled  to  judgment  for  excess  of  his  claim  as  in  case  of  default,  as  under 
Section  2m,— Surges  v.  Pollitzer,  19  8.  C,  451. 
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TITLE  Vni. 

OF  THE  TRIAL  AND  JUDGMENT  IN  CIVIL  ACTIONS. 


Chapter     I. — Judgment  upon  Failure  to  Answer,  dc. 

Chapter    II. — Issues,  and  the  Mode  of  Trial. 

Chapter  III. — Trial  by  Jury, 

Chapter  IV. — Trial  by  the  Court. 

Chapter    V. — Trial  by  Referees. 

Chapter  VI. — Of  the  Manner  of  Entering  Judgment. 


CHAPTER   I. 

Judgment  upon  Failure  to  Answer,  &c. 


8lC 

986.  Judgment  defined. 

SQ7.  Judgment  on  fidlore  of  defendant  to 
answer,  or  for  exoen  over  oounter- 
datan,  where  senrlce  of  summona  by 
publication. 


Skc. 
968.  Jodgment  on   friYOlona   demurrer, 
answer  or  reply. 


Section  266,  A  jadgment  is  the  final  determination  of  the    judgment  de- 
rights  of  the  parties  in  the  action.  iS^xiv..  taes: 

a  judgment  must  ascertain  and  fix  these  rights  to  an  extent  amounting  to  a 
sabetantial  termination  of  all  the  issues.— Donolclson  y.  Bank^  4  S.  C,  106 ; 
Agnew  v.  Adam9^  2i  8.  C,  86.  It  is  erroneous  if  based  on  gronnds  not  raised 
by  the  pleadings.— Jl/a{/ovem  v.  Richard,  27  S.  C,  272. 

When  granted  upon  contract,  it  determines  what  the  contract  is  and  closes 
it,  giylng  the  means  of  enforcing  it  or  redress  for  its  breach.— Afoore  v.  Hol- 
land, 16  a  C,  16. 

Jadgment  is  not  invalid  because  Circuit  Judge  made  a  mistake  in  the  head- 
ing of  it.—  Woodward  v.  Woodtoard,  86  S.  C,  118. 

A  decree  cannot  be  regarded  as  final  that  leaves  in  doubt  the  question 
whether  in  the  end  the  plaintiff  will  be  entitled  to  recover.— Dona W«on  v. 
Bank,  4  S.  C,  106. 

To  entitle  a  decree  to  rank  as  a  final  Judgment  for  money  it  mnst  ascertain 
a  definite  sum  to  be  paid  and  order  its  payment,  and  authorize  execution 
therefor.— £ic  Parte  Farrars,  18  8.  C,  254.  But  where  the  decision  disposes 
of  all  the  issues  and  directs  judgment  for  balance  due  on  a  former  judgment 
particalarly  stated  in  the  record  and  orders  execution  for  the  amount  to  be 
Moertained  by  the  calculation  of  Clerk,  it  is  a  final  judgment.- ^dicA^s  v. 
Mison,  21  8.  C,  245. 

Sec.  267.  Judgment  may  be  had,  if  the  defendant  fail  to  fj^^^f^^^^ 
answer  the  complaint,  as  follows  :  fendant  to  an- 

^  '  swer,  or  for  ex- 

1.  In  any  action  on  contract  the  plaintiff  may  file  proof  of  J^^to  ^^' 
lawful  service  of  summons  and  complaint  on  one  or  more  of  the  "istoTxi  v:; 
defendants,  or  of  the  summons,  according  to  provision  of  Sec-  ^j^Jxviii; 
tion  151,  and  that  no  appearance,  answer  or  demurrer  has  been  J^»^884,xvm, 
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^'— "V— ^  served  on  him.  It  shall  be  the  duty  of  the  Clerk  to  place  all 
such  cases  on  the  default  calendar^  and  said  calendar  shall  be 
called  the  first  day  of  the  term.  When  the  action  is  on  a  com- 
plaint for  the  recovery  of  money  only,  judgment  may  be  given 
for  the  plaintiff  by  default,  if  the  demand  be  liquidated  ;  and  if 
unliquidated,  and  the  plaintiff  itemize  his  account  and  append 
thereto  an  affidavit  that  it  is  trae  and  correct  and  no  part  of  the 
sum  sued  for  has  been  paid,  by  discount  or  otherwise,  and  a  copy 
be  served  with  the  summons  and  complaint  on  the  defendant, 
and  the  defendant  shall  neither  answer,  demur  nor  serve  notice 
of  appearance,  the  plaintiff  shall  have  judgment  for  the  sum 
sued  for  as  in  the  case  of  liquidated  demands.  But  in  case  notice 
of  appearance  in  an  action  has  been  given  by  or  on  behalf  of  a 
defendant,  but  no  answer  or  demurrer  has  been  or  thereafter 
shall  be  served  within  the  time  required  by  law,  the  plaintiff, 
upon  filing  proof  of  such  facts,  shall  have  his  judgment  by 
default  against  such  defendant  in  the  same  manner  and  with 
like  effect  as  in  cases  where  no  notice  of  appearance  has  been 
given.  In  all  other  cases  the  relief  to  be  afforded  the  plaintiff 
shall  be  ascertained  either  by  the  verdict  of  a  jury,  or  in  cases 
in  chancery  by  the  Judge,  with  or  without  a  reference,  as  he 
may  deem  proper.  The  order  for  judgment  in  such  cases  shall 
be  endorsed  upon  or  attached  to  the  complaint. 

Where  the  defendant,  by  his  answer  in  any  such  action,  shall 
not  deny  the  plaintiff^s  claim,  but  shall  set  up  a  counter-claim 
amounting  to  less  than  the  plaintiff's  claim,  judgment  may  be 
had  by  the  plaintiff  for  the  excess  of  said  claim  over  the  said 
counter-claim,  in  like  manner  in  any  such  action,  upon  the 
plaintiff's  filing  with  the  Clerk  of  the  Court  a  statement  ad- 
mitting such  counter-claim,  which  statement  shall  be  annexed  to, 
and  be  a  part  of,  the  judgment  roll. 

Where  time  to  answer  expires  after  day  fixed  for  opening  of  Court,  but  be- 
fore Court  is  actnaUy  opened,  and  no  appearance,  answer  or  demurrer  has 
been  served,  the  case  may  be  docketed  and  judgment  by  default  taken.— Ifc- 
Coomb  V.  Woodside,  13  8.  C,  479. 

The  omission  of  the  words,  **  have  Judgment,"  in  the  Judge's  order  for  judg- 
ment endorsed  on  the  complaint  is  merely  clerical,  and  does  not  vitiate  the 
judgment.— flenten  v.  Orahamy  82  8.  C,  803. 

When  defendant  does  not  deny  plaintiff's  claim,  but  sets  up  a  counter-claim, 
the  plaintiff  upon  filing  with  the  Clerk  an  admission  of  such  oonnter-daim  is 
entitled,  on  call  of  default  docket,  to  judgment  for  excess  claimed  above  the 
counter-claim.— JBurgea  v.  Pollitzery  19  8.  C,  461. 

When  service     2-  In  actions  where  the  service  of  the  summons  was  by  publi- 

puwSSSSn'  ^^  cation,  the  plaintiff  may,  in  like  manner,  apply  for  judgment, 

and  the  Court  must  thereupon  require  proof  to  be  made  of  the 
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demand  mentioned  in  the  complaint,  and  if  the  defendant  be 
not  a  resident  of  the  State  must  require  the  plaintiff  or  his  agent 
to  be  examined,  on  oath,  respecting  any  payments  that  have  been 
made  to  the  plaintiff,  or  to  any  one  for  his  use,  on  account  of 
such  demand,  and  may  render  judgment  for  the  amount  which 
he  is  entitled  to  recover.  Before  rendering  judgment,  the  Court 
may,  in  its  discretion,  require  the  plaintiff  to  cause  to  be  filed 
satisfactory  security  to  abide  the  order  of  the  Court  touching 
the  restitution  of  any  estate  or  effects  which  may  be  directed  by 
such  judgment  to  be  transferred  or  delivered,  or  the  restitution 
of  any  money  that  may  be  collected  under  or  by  virtue  of  such 
judgment,  in  case  the  defendant  or  his  representatives  shall  apply 
and  be  admitted  to  defend  the  action  and  shall  succeed  in  such 
defense. 

Sec.  268.  If  a  demurrer,  answer  or  reply  be  frivolous,  the  Jotement  on 
party  prejudiced  thereby,  upon  a  previous  notice  of  five  days,  morrer,  answer 
may  apply  to  a  Judge  of  the  Court,  either  in  or  out  of  the  Court,  1370,  xiv~&!0. 
for  judgment  thereon,  and  judgment  may  be  given  accordingly. 

An  answer,  to  be  adjudged  frivolous,  must  be  clearly  bo  in  its  whole  scope 
and  bearing,  and  not  merely  throngli  a  formal  defect  that  might  be  cured  by 
amendment.  If  argument  is  necessary  to  show  its  character  as  frivolous,  the 
Court  wiU  not  dispose  of  it  as  each.—Baylston  v.  Crews,  2  S.  C,  422. 

An  answer  is  frivolous  when  it  fails  to  deny  any  aUegation  of  the  complaint 
or  to  state  any  new  matter  by  way  of  defense.— American  Co,  v.  Hill,  27  S. 
C,  164. 

But  to  make  the  answer  frivolous  the  objection  must  extend  to  and  embrace 
the  whole  answer,  so  that  nothing  is  left  of  it  that  can  entitle  the  party  to 
tntl,—Tharin  v.  Seahrook,  6  8.  C,  118.  So  that  answer  that  presents  two 
issues  material  to  plaintiffs  case  is  not  frivolous.— ^oZI  v.  Woodward,  S6  8.  C, 
564. 


CHAPTER   n. 

I88ue8  and  the  Mode  of  Trial. 


81C 

808.  Tbe  different  kinds  of  isBues. 

870.  teue  of  law. 

tn.  iflBue  of  fad. 

878.  On  IflBues  of  both  law  and  fact,  tbe 

Inoes  to  be  tried  together. 
S78.  Trial  defined. 
874.  Iflsaee,  bow  tried. 
274a.  How  tasuefl  of  fact  In  equity 

framed  and  tried. 


Sic. 
275.  Inuea  triable  by  the  Court 

876.  Summona  and  complaint  to  be  filed  In 
Clerk's  oflloe ;  docketing  cases. 

877.  Steoosraphers  to  be  appointed  by  the 
Circuit  Judges :  salaries  and  duties. 

378.  Stenographers  to  furnish  copies;  fees. 
879.  Order  of  disposing  of  Issues  on  the 
calendar. 


Section  269.  Issues  arise  upon  the  pleadings  when  a  fact  or  ^^  different 
conclusion  of  law  is  maintained  by  the  one  party  and  contro- *^^®'^"®*i- 
verted  by  the  other.    They  are  of  two  kinds — 
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^^"^'y^^^       1.  Of  law  ;  and, 

2.  Of  fact. 
Issue  of  law.       Sec.  270.  Au  issue  of  law  arises— 

ito..i8^2.  1.  Upon  a  demurrer  to  the  complaint,  answer  or  reply,  or  to 

some  part  thereof. 
R,  R.  Co.  V.  Qihhea,  28  8.  C,  870. 

Sec.  271.  An  issue  of  fact  arises — 
~ib.,i278."^     1«  Upon  a  material  allegation  in  the  complaint  controverted 
by  the  answer ;  or, 

2.  Upon  new  matter  in  the  answer  controverted  by  the  re- 
ply; or, 

3.  Upon  new  matter  in  the  reply,  except  an  issue  of  law  is 
joined  thereon. 

Sec.  272.  Issues,  both  of  law  and  of  fact,  may  arise  upon 
both  law  and  different  parts  of  the  pleadings  in  the  same  action. 

fact,  the  issues  x-  o 

to  be  trted  to-     In  such  case  the  cause  shall  be  placed  on  the  Calendar  of  issues 

ffether. 

ib.r«274;i8ra;  <>'  ^^ct,  and  the  issues  shall  be  tried  together,  unless  the  Court 
XIV.,  •488.       otherwise  direct. 

Trtai  deflDed      ^^^*  273.  A  trial  ifi  the  judicial  examination  of  the  issues 
i87o,xiv.T»276:  between  the  parties,  whether  they  be  issues  of  law  or  fact. 
Meetze  v.  R.  R,  Co.,  28  S.  C,  1. 

Sec.  274.  An  issue  of  law  must  be  tried  by  the  Court,  as 

Issues,  h  o  w    _         . 

tried^ also  casos  in  chancery,  unless  they  be  referred  as  provided  in 

J b.,  1270.  Chapter  5  of  this  Title.  An  issue  of  fact  in  an  action  for  the 
recovery  of  money  only,  or  of  specific  real  or  personal  property, 
must  be  tried  by  a  jury,  unless  a  jury  trial  be  waived,  as  pro- 
vided in  Section  288,  or  a  reference  be  ordered. 

This  Section  not  affected  by  the  Master's  Act— 16  Stat.,  606.— Chapman  v. 
Lipscomb,  16  S.  C,  470. 

This  Section  spedfies  the  casee  in  which  a  trial  by  jnry  may  be  demanded  as 
a  legal  right.— ItoMtn  v.  Whipper,  17  S.  C,  82. 

An  action  to  set  aside  a  deed  of  Sheriff  on  the  ground  that  the  judgment 
debtor  held  the  land  as  trustee  for  plaintiff,  is  not  an  action  to  recover  real 
property.— iVtcc  v.  Botoen,  4  S.  C,  161. 

Title  to  land  must  be  so  tried ;  it  cannot  be  tried  on  motion  by  assignee  of 
land  to  discharge  attachment  thereon.— Copetoncf  v.  Piedmont  In.  Co.,  17  8. 
C.y  116.  And  defendant  does  not  waiye  the  right  by  failure  to  demand  it.— 
DeWalt  V.  Kinard,  19  S.  C,  286. 

An  action  for  the  recovery  of  money  only  does  not  require  a  jury  trial, 
unless  the  pleadings  raise  an  issue  of  fact.—/?.  R.  Co.  y.  Oibbes,  28  S.  C,  370. 
If  the  only  issue  raised  is  one  of  law,  it  must  be  tried  by  the  Ck)urt.— Id. 

An  action  for  partition,  where  the  question  of  title  arises,  it  is  not  an  issue 
out  of  chancery,  but  for  trial  by  a  jury  at  law.— -Adicfces  v.  Lotvry,  12  S.  C, 
97  ;  Brock  v.  Nelson,  29  S.  C,  49 ;  Ream3  v.  Spann,  28  S.  C,  580  ;  Carrigan  v. 
I^vans,  81  S.  C,  262 ;  Capel  y.  Moaes,  86  S.  C,  559.  Or  where  in  equity  cause 
defendant  sets  up  title  to  land  in  controversy  which,  if  sustained,  would 
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defeat  the  action,  he  is  entitled  to  a  jury  trial  of  that  issue.— Adicfces  v.  ^— "^"-""^ 
Lowry,  12  8.  C,  108  ;  Cooper  v.  Smith,  16  S.  C,  888  ;  Smith  v.  Bryce,  17  S.  C, 
544 ;  Chapman  v.  Lipscomb,  18  8.  C,  332 ;  DewaU  v.  Kinard,  19  8.  C,  289 ; 
ireG6«  v.  HaU,  23  8.  C,  888  ;  SaU  v.  Megget,  25  8.  C,  72  ;  Reagin  v.  Bishop, 
25  8.  C,  585 ;  Pctecr  v.  Hughes,  27  8.  C,  418 ;  Dupont  v.  I>uBo«,  33  8.  C,  889. 
But  where  the  action  is  in  equity  for  cancellation  of  deed  for  fraud,  a  trial  by 
jury  is  not  demandable  of  right.— I>upon<  y.  DuBos,  S3  8.  C,  389. 

Where  a  defendant  is  entitled  to  specific  personal  property  in  hands  of  ex- 
ecutor, answers  the  complaint  and  agrees  to  a  reference  to  the  Master  of  all 
the  issues,  he  thereby  waives  right  to  a  trial  by  jury  of  his  title  to  such  prop- 
erty.- 2Ven*o/m  v.  Morgan,  28  8.  C,  268. 

On  appeal  from  Probate  Court  there  is  only  a  right  of  jury  trial  of  those 
issues  required  to  be  so  tried  by  this  8ection.— Stetoart  v.  Blease,  4  8.  C,  87 ; 
Lueken  v.  Wichman,  5  8.  C,  411 ;  Prater  v.  Whipple,  16  8.  C,  40;  RoUin  v. 
Whippy,  17  8.  C,  82;  Ex  PaHe  White,2&  8.  C.,442;  Ex  Parte  Apeler,^^, 
C,  417. 

Sec.  274a.  Ii^  all  equity  causes  the  presiding  Judge  may^  in    How  issues  of 
his  discretion,  cause  to  be  framed  an  issue  or  issues  of  fact,  to  be  caasee^m^  be 

tried  by  a  jury,  which  shall  be  tried  at  the  same  term  of  Court  trie<L 

at  which  they  are  ordered,  and  if  necessary  a  day  shall  be  set  for   ^^^'  ^^"  *^' 
the  trial  of  the  same,  but  a  continuance  may  be  ordered  by  the 
Court  in  proper  cases. 

Upon  the  first  day  of  the  term  immediately  after  the  call  of 
Calendar  Three,  the  presiding  Judge  shall  call  for  cases  in  which 
such  issues  are  desired,  and  if  any  are  presented  in  which  such 
issues  are,  in  his  judgment,  proper,  he  shall  at  once  cause  the 
same  to  be  framed  and  placed  upon  the  proper  Calendar  for  trial, 
and  the  findings  of  fact  upon  such  issues  by  the  jury  shall  be 
conclusive  of  the  same ;  but  the  presiding  Judge  may  grant  new 
trials  therein,  according  to  the  practice  of  other  jury  trials,  and 
exceptions  to  the  rulings  of  the  presiding  Judge  may  be  taken  by 
either  party,  and  such  rulings  may  be  reviewed  by  the  Supreme 
Court  upon  appeal  from  the  final  judgment. 

At  some  time  during  the  term  the  presiding  Judge  shall  hear 
the  cause  out  of  which  such  issues  are  ordered,  and  shall,  some 
time  during  said  term  or  thereafter,  file  his  decision  therein  as 
in  other  equity  causes,  from  which  decision  there  shall  be  the 
right  of  appeal. 

Sec.  276.  Every  other  issue  is  triable  by  the  Court,  which,    bsues  trisbie 
however,  may  order  the  whole  issue,  or  any  specific  question  of  ^ Vb!  Tmr^ 
fact  involved  therein,  to  be  tried  by  a  jury,  or  may  refer  it,  as 
provided  in  Sections  292  and  293. 

This  Section  not  affected  by  Master^  Act— 16  Stat.,  608.— Lipscomb  v.  Chap' 
man,  15  8.  C,  470. 

GonBtming  this  and  preceding  Section  together,  it  is  oondnsive  that  there 
are  two  general  modes  of  trial,  i.  e.,  trials  by  Court  and  trials  by  jury.  To  the 
Coort  belongs  aU  issues  of  law  and  aU  cases  in  chancery,  and  to  the  jury  aU 
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^— ^v^*-^    qneetions  of  fact  in  oases  at  law  for  the  recovery  of  money  or  of  any  specific 
real  or  i)ersonal  property.— Meetze  v.  R.  R.  Co.^  23  S.  C,  1. 

Under  this  Section  a  party  has  no  right  to  demand  a  jnry,  unless  he  pro- 
ceeds according  to  28th  Rtde  of  Circuit  Court,— Lucken  v.  Wichman,  5  S.  C, 
411 ;  Ex  Parte  Apeler,  35  S.  C,  417. 

The  mode  of  trial,  whether  by  the  Judge,  a  referee  or  a  jury,  is  discretion- 
ary with  the  Court.— Imofcen  v.  Wichmcm^  5  S.  C,  411. 

The  Constitutional  declaration  that  '*the  right  of  jury  trial  shall  remain 
inviolate  ^^  does  not  apply  to  cases  within  the  equitable  jurisdiction  of  the 
Court.— /&.  And  in  such  cases  neither  party  has  the  right  to  demand  a  sub- 
mission of  the  issues  to  a  jury.— PeZ^rer  v.  Hughes^  27  8.  C,  408.  An  action  to 
Bet  aside  a  Sheriff's  conveyance  of  land,  sold  under  execution,  on  the  ground 
that  judgment  debtor  held  the  land  as  trustee  of  plaintiffs,  is  an  equitable 
action  and  triable  by  the  Court.— PWce  v.  Brovm^  4  S.  C,  157. 

Summons  to  renew  execution  is  not  case  for  issues  out  of  chancery.— .^danu 
V.  Richardson,  80  S.  C,  217. 

Where  Judge  orders  such  issues  of  tsuct  to  be  tried  by  a  jury,  he  does  so  only 
that  he  may  be  aided  by  their  verdict ;  he  is  not  to  be  controlled  thereby.— 
Flinn  v.  Brown,  6  S.  C,  209  ;  Oadsden  v.  Wfialey,  9  S.  C,  147 ;  Ivy  v.  Claussen, 
14  S.  C,  278  ;  Smcdl  v.  Small,  16  S.  C,  76 ;  Orieraon  v.  Harmon,  16  S.  C,  619 ; 
Peake  v.  Peake,  17  S.  C,  425 ;  Pelzer  v.  Hughes,  27  8.  C,  408.  And  such  find- 
ings of  the  jury  are  properly  to  be  considered  on  new  trial  by  the  Judge  as 
ordered  by  the  Supreme  Court.— i?yn«raon  v.  Allison,  30  S.  C,  534. 

But  all  equitable  issues  must  be  tried  by  the  Judge  either  alone  or  with  such 
aid  of  a  jury.— Gad»den  v.  Wfialey,  9  S.  C,  147  ;  Sloan  v.  Westfield,  11  S.  C, 
447  ;  Adickes  v.  Lowry,  12  S.  C,  108 ;  Cooper  v.  Smith,  16  S.  C,  381. 

A  case  involving  cancellation  of  deed  for  fraud  may  be  referred  to  the  Mas- 
ter.—i)wpont  V.  DuBos,  38  S.  C,  889. 

On  appeal  from  decree  of  Probate  Court,  declaring  a  paper  offered  for  pro- 
bate no  will,  it  was  error  in  Circuit  Judge  to  form  issues  and  submit  them  to 
jury  without  notice  to  appellant,  and  a  judgment  based  on  verdict  on  such 
issues  must  be  set  aside.— £!at;  Parte  Apeler,  35  S.  C,  417. 

gammons  and     Soo.  276.  I^  all  issues  to  be  tried  by  the  Court  or  a  jury  the 

mS'^in'^cierk's  plaintiff  shall,  at  least  fourteen  days  before  Court,  file  in  the 

caaCT*  ^  ^  °*  Clerk's  office  the  summons  and  complaint  in  the  cause,  endors- 

XV."  ^^'\m  ^^S  thereon  the  nature  of  the  issue  and  the  number  of  the  calen- 

lix"*^.*  ^^'  ^^  upon  which  the  same  shall  be  placed  ;  and  if  the  plaintiff 

fail  so  to  do,  the  defendant,  seven  days  before  the  Court,  may 

file  copies  of  said  papers  with  a  like  endorsement,  and  the  Clerk 

shall  thereupon  place  said  cause  upon  its  appropriate  calendar, 

and  it  shall  stand  for  trial  without  any  further  notice  of  trial  or 

notice  of  issue. 

There  shall  be  three  Calendars  for  the  Court  of  Common  Pleas, 
and  the  Clerk  shall  arrange  the  causes  thereon  as  follows: 
Upon  Calendar  1  shall  be  placed  all  cases  and  issues  to  be  passed 
upon  by  a  jury.  Upon  Calendar  2  shall  be  placed  all  cases  to  be 
passed  upon  by  the  Court,  including  all  motions  and  rules  to 
show  cause.  Upon  Calendar  3  shall  be  placed  all  cases  where 
judgments  by  default  are  to  be  taken,  and  on  the  opening  of  the 
Court  of  Common  Pleas  this  Calendar  shall  be  called  first  in  order. 
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The  Clerk  shall,  within  twenty  days  after  every  adjournment 
of  the  Court  of  Common  Pleas,  carry  forward  on  Calendars 
numbers  one  and  two  for  trial  or  hearing  at  the  next  term  all 
causes  not  finally  disposed  of  at  the  preceding  term,  and  shall 
enter  in  regular  order  all  subsequent  causes,  duly  filed  and 
endorsed  as  above  provided,  and  upon  entering  the  same  shall 
endorse  upon  the  summons  the  date  of  filing,  the  number  of  the 
Calendar  in  which  the  cause  is  entered,  and  its  number  on  the 
Calendar.  In  case  of  his  failure  to  comply  with  any  of  the 
requirements  of  this  Section,  the  Clerk  shall  forfeit  all  docketing 
fees  for  the  term  of  the  Court  next  succeeding. 

There  is  nothing  in  this  Section  which  declares  that  failure  to  have  the  case 
so  docketed  within  a  prescribed  time  after  action  begun  puts  a  party  out  of 
Court.— JEToi/ood  v.  RUey,  21  S.  C,  143. 

When  the  time  for  answering  expires,  after  the  day  for  the  Court  to  open, 
but  before  it  is  actually  opened,  the  case  may  be  put  on  Calendar  8  and  judg- 
ment by  default  taken.— IfoComd  v.  Woodbury ,  18  S.  C,  479. 

Sec.  277.  A  Stenographer  for  each  of  the  Judicial  Circuits  of    st^ogra^en 
the  State  shall  be  appointed  by  the  resident  Judge  thereof,  who  by  c*/rcuit 
shall  be  a  sworn  officer  of  the  Court,  and  shall  hold  the  office  for  JSd^tiS!^^ 
the  term  of  four  years,  subject  to  the  power  of  the  Judge  to  i^'fx^'Sf: 
remove  him,  at  any  time,  upon  sufficient  cause  being  shown  there-  J^'  ^T  \l^' 
for.     Each  Stenographer  so  appointed  shall  receive  an  annual  J^^^Jj  ^'j 
salary  as  follows :  The  Stenographer  of  the  First  Circuit,  eighteen  JSA  ^^®  '**™-* 
hundred  dollars,  and  the  several  Stenographers  of  the  other  Cir- 
cuits twelve  hundred  dollars ;  such  salaries  to  be  paid  by  the  State 
Treasurer  in  the  same  manner  provided  by  law  for  the  payment 
of  the  salaries  of  the  Circuit  Judges  and  Solicitors  of  the  State. 
It  shall  be  the  duty  of  every  Stenographer  so  appointed,  under 
the  direction  of  the  presiding  Judge  of  his  Circuit,  to  take  full 
stenographic  notes  of  all  proceedings,  including  the  rulings  and 
charge  of  the  Court  in  every  trial  thereat ;  and  in  case  the  presid- 
ing Judge,  or  the  Solicitor  for  use  in  criminal  cases,  shall  require 
a  transcript  of  said  stenographic  notes,  the  Stenographer  shall 
furnish  the  same  written  out  in  full. 

Sec.  278.  It  shall  be  the  duty  of  the  Stenographer  to  furnish    stenoRraphers 
to  any  party  to  such  trials,  upon  request,  a  copy  of  the  evidence  copies;  fees, 
and  proceedings  taken  by  him  in  such  trials,  or  of  such  part  j^jfi^'^^: 
thereof  as  may  be  required,  on  payment  in  advance,  on  behalf  of  J^*  ^^£^  ^i 
such  party,  to  the  Stenographers  of  the  First  and  Second  Cir-^»  ^^^*  ^^'* 
cuits,  respectively,  of  ten  cents,  and  to  the  Stenographers  of  the 
other  Circuits,  respectively,  of  three  cents,  for  every  hundred 
words  of  the  copy  so  furnished :  Provided,  Said  copy  is  furnished 
within  ten  days  after  the  rising  of  the  Court  and  written  demand 
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""^^v^^  therefor  and  tender  of  said  fees.  Any  sum  so  paid  by  any  party 
shall  be  considered  a  necessary  disbursement  in  the  taxation  of 
costs. 

Order  of  dto-  Soo.  279,  The  issues  on  the  Calendar  shall  be  disposed  of  in 
o?thecaiendai?  the  following  Order,  unless,  for  the  convenience  of  parties  or  the 

lb.,  •2S1.      dispatch  of  business,  the  Court  shall  otherwise  direct : 

1.  Issues  of  fact  to  be  tried  by  a  jury, 

2.  Issues  of  fact  to  be  tried  by  the  Court. 

3.  Issues  of  law. 


CHAPTER   III. 
Trial  by  Jury. 


BSC. 

260.  Trial.    Separate  trials. 

S81.  Oourt  to  be  fumJstied  wHb  a  copy  of 
the  pleadings. 

383.  Oeneral  and  special  yerdlcts  defined. 

ass.  When  Jury  may  render  either  gen- 
eral or  special  verdict,  and  when  the 
Court  may  direct  a  special  finding. 


SBO. 

8St  On  a  special  finding  witik  a  genenl 

verdict,  the  totmer  to  oontroL 
285.  Jury  to  assess  defendant's  damtges 

in  certain  cases. 
266.  Entry  of  the  verdict ;  mottOQ  for  new 

trial. 
287.  Motion  for  new  trial,  or  for  Judgment 

on  special  verdict,  where  to  be  heard. 


Trial;  separate     Sootioil  280.  Either  party  Complying  with  the  requirements 
1870,  xiv:,~»fi;  of  Section  276  may  bring  the  issue  to  trial,  and,  in  absence  of 
the  adverse  party,  unless  the  Court  for  good  cause  -otherwise 
direct,  may  proceed  with  his  case,  and  take  a  dismissal  of  the 
complaint,  or  a  verdict  or  judgment,  as  the  case  may  require.    A 
separate  trial  between  a  plaintiff  and  any  of  the  several  defend- 
ants may  be  allowed  by  the  Court  whenever,  in  its  opinion,  justice 
will  thereby  be  promoted. 
Court  to  be     gec.  281.  When  the  issue  shall  be  brought  to  trial  by  the 
a  copy  of  the  plaintiff  he  shall  furnish  the  Court  with  a  copy  of  the  summons 
^^J^JJ^^-—  and  pleadings,  with  the  offer  of  defendant,  if  any  shall  have 
been  made.      When  the  issue  shall  be  brought  to  trial  by  the 
defendant,  and  the  plaintiff  shall  neglect  or  refuse  to  furnish  the 
Court  with  a  copy  of  the  summons  and  pleadings  and  the  offer  of 
the  defendant,  the  same  may  be  furnished  by  the  defendant. 


General  and     g^^^  282.  A  general  verdict  is  that  by  which  the  jury  pro- 

fefined. nounce  generally  upon  all  or  any  of  the  issues,  either  in  favor  of 

J b.,  1284.      the  plaintiff  or  defendant.     A  special  verdict  is  that  by  which 

the  jury  find  the  facts  only,  leaving  the  judgment  to  the  Court 

Sec.  283.  In  an  action  for  the  recovery  of  specific  personal 

property,  if  the  property  have  not  been  delivered  to  the  plaintiff, 

or  if  it  have,  and  the  defendant  by  his  answer  claim  a  return 


Digitized  by  VjOOQ IC 


OF  SOUTH  CAROLINA.  123 

A.  D.  1804. 

thereof,  the  jury  shall  araass  the  value  of  the  property  if  their  '^^''y^*-' 
verdict  be  in  favor  of  the  plaintiff,  or  if  they  find  in  favor  of  the  may  ?*en3er 
defendant  and  that  he  is  entitled  to  a  return  thereof ;  and  may  %  ^eciS^er- 
at  the  same  time  assess  the  damages,  if  any  are  claimed  in  the  ub^c^^mly 
complaint  or  answer,  which  the  prevailing  party  has  sustained  SlSng?  ***^ 
by  reason  of  the  detention  or  taking  and  withholding  such  prop-  ^^-^  •^• 
erty. 

In  every  action  for  the  recovery  of  money  only,  or  specific  real 
property,  the  jury,  in  their  discretion,  may  render  a  general  or 
special  verdict.  In  all  other  cases  the  Court  may  direct  the  jury 
to  find  a  special  verdict  in  writing  upon  any  or  all  of  the  issues  ; 
and  in  all  cases  may  instruct  them,  if  they  render  a  general  ver- 
dict, to  find  upon  particular  questions  of  fact,  to  be  stated  in 
writing,  and  may  direct  a  written  finding  thereon.  The  special 
verdict  or  finding  shall  be  filed  with  the  Clerk  and  entered  upon 
the  minutes. 

Where  plaintiff  takes  poBsession  of  the  property,  a  yerdict  in  the  words 
*'  We  find  for  the  defendant  the  retnm  of  the  property  or  $507.95,'^  is  in  com- 
pliance with  this  Section.— Bardt'n  y.  Drafts,  10  S.  C,  4d8.  Bat  where  the 
action  is  to  recover  "  patterns  "  in  fonndry  proved  to  be  worth  $5,000,  and  the 
Judge  charged  that  defendants  were  entitled  to  a  part  thereof,  the  verdict 
in  these  words,  *' We  find  the  plaintiff  patterns  the  valne  of  $100,"^  does  not 
identify  the  property,  and  is  void.— JJcwon  v.  Kelly,  18  8.  C,  881. 

In  such  action  a  verdict  which  calls  for  a  deUvery  or  retnm  of  the  property 
is  insufficient  and  illegal,  unless  it  assess  the  value  of  the  property,  even 
though  there  be  no  testimony  as  to  valne.  The  Section  is  mandatory.— Eirx^on 
y.  KeUy,  18  8.  C,  381 ;  Thompson  v.  Lee,  19  8.  C,  489  ;  Lockhart  y.  Little,  80 
S.  C,  896  ;  Bobbins  v.  Slattery,  80  S.  C,  828. 

Sec,  284.  Where  a  special  finding  of  facts  shall  be  inconsist-  on  special 
ent  with  the  general  verdict,  the  former  shall  control  the  latter,  JSdctSi  yemct 
and  the  Court  shall  give  judgment  accordingly.  controir"^*^  ^^ 

Sec.  285.  When  a  verdict  is  found  for  the  plaintiff  in  an  ^^^o,  xiv.,  528c. 
action  for  the  recovery  of  money,  or  for  the  defendant  when  a  set-  defTnda^?! 
off  for  the  recovery  of  money  is  established  beyond  the  amount  Sn  ca^!°  ^'' 
of  the  plaintiff's  claim  as  established,  the  jury  must  also  assess    ib.,%2b7, 
the  amount  of  the  recovery ;  they  may  also,  under  the  direction 
of  the  Court,  assess  the  amount  of  the  recovery  when  the  Court 
gives  judgment  for  the  plaintiff  on  the  answer.     If  a  set-off, 
established  at  the  trial,  exceed  plaintiff 's  demand  so  established, 
judgment  for  the  defendant  must  be  given  for  the  excess  ;  or  if 
it  appear  that  the  defendant  is  entitled  to  any  other  affirmative 
relief,  judgment  must  be  given  accordingly. 

Sec.  286.  !•  Upon  receiving  a  verdict,  the  Clerk  shall  make  Entry  of  the 
an  entry  in  his  minutes,  specifying  the  time  and  place  of  the  Lmew'triai/^ 
trial,  the  names  of  the  jurors  and  witnesses,  the  verdict,  and    ^^'8288. 
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either  the  judgment  rendered  thereon  or  an  order  that  the  cause 
be  reserved  for  argument  or  further  consideration.  If  a  differ- 
ent direction  be  not  given  by  the  Court,  the  Clerk  must  enter 
judgment  in  conformity  with  the  verdict.  2.  If  an  exception 
be  taken^  it  may  be  reduced  to  writing  at  the  time,  or  entered  in 
the  Judge's  minutes,  and  afterwards  settled  as  provided  by  the 
rules  of  Court,  and  then  stated  in  writing  in  a  case,  or  sepa- 
rately, with  so  much  of  the  evidence  as  may  be  material  to  the 
questions  to  be  raised,  but  need  not  be  sealed  or  signed,  nor  need 
a  bill  of  exceptions  be  made.  3.  If  the  exceptions  be,  in  the 
first  instance,  stated  in  a  case,  and  it  be  afterwards  necessary  to 
separate  them,  the  separation  may  be  made  under  the  direction 
of  the  Court,  or  a  Judge  thereof.  4.  The  Judge  who  tries  the 
cause  may,  in  his  discretion,  entertain  a  motion,  to  be  made  on 
his  minutes,  to  set  aside  a  verdict  and  grant  a  new  trial  upon 
exceptions,  or  for  insufficient  evidence,  or  for  excessive  damages ; 
but  such  motions,  if  heard  upon  the  minutes,  can  only  be  heard 
at  the  same  term  at  which  the  trial  is  had.  When  such  motion 
is  heard  and  decided  upon  the  minutes  of  the  Judge,  and  an 
appeal  is  taken  from  the  decision,  a  case  or  exceptions  must  be 
settled  or  agreed  upon  in  the  usual  form,  upon  which  the  argu- 
ment of  the  appeal  must  be  had. 

UnlesB  otherwise  directed  by  the  Court,  the  Clerk  must  enter  judgment  in 
conformity  with  the  verdict  or  it  will  be  Yoid..—Eaaon  v.  Kelly ^  15  8.  C,  200. 
Ib,y  18  8.  Cm  381 ;  Kaminitsky  v.  R,  R,,  25  8.  C,  53.  But  where  the  judgment 
is  based  upon  a  verdict  on  an  equitable  issue,  that  should  have  been  tried  by 
the  Court,  it  is  Yoid.— Gadsden  v.  Whaley,  9  8.  C,  147  ;  Sloan  v.  Westfield,  11 
8.  C,  447  ;  Cooper  v.  Smith,  16  8.  C,  381. 

When,  upon  rendition  of  verdict,  the  Court  ordered  the  case  to  be  trans- 
ferred to  Calendar  No.  2  and  that  plaintiffs  have  leave  to  apply  for  judgment 
thereon,  the  Clerk  could  not  enter  judgment  on  the  YeTdict.—Whitesides  v. 
Barber,  2Q  S.  C,  47. 

This  Section,  as  to  the  power  of  the  Judges  in  granting  new  trials,  is  not  to 
be  restricted  by  any  construction  of  Cons.,  Art.  IV.,  8ec.  26.— TTood  v.  B.  B, 
Co.,  19  8.  C,  579. 

This  Section  dispenses  with  the  use  of  ^*  bills  of  exceptions,^^  and  substitutes 
a  statement  of  the  exceptions  taken  at  the  trial,  containing  so  much  of  the 
evidence  as  may  be  necessary  to  show  the  bearing  of  the  exceptions.— Cotton 
V.  Brock,  14  S.  C,  104. 

Exceptions  to  the  orders  and  rulings  of  the  Judge  may  be  taken  at  the  trial, 
and,  if  so  taken,  they  need  not  be  served  within  ten  days  after  the  rising  of 
the  Court.— Co/ewan  v.  Heller,  13  8.  C,  491. 

The  better  practice  is  to  notify  the  Court  at  the  time  that  the  i>arty  **  ez- 
cepts,^^  and  have  it  so  noted  on  the  record ;  but  it  has  been  held  that  when  it 
appears  from  the  record  that  the  Judge  was  apprised  that  the  party  intended 
to  rely  on  his  propositions  advanced  by  way  of  exceptions,  that  is  sufficient  to 
constitute  an  exception,  though  there  is  no  formal  request  to  note  it.— Foo?  v. 
B.  B.,  4  S.  C,  543 ;  5.  C.  B.  B.  v.  Wilmington  B.  B.,  7  8.  C,  416 ;  Clark  v. 
Harper,  8  8.  C,  257 ;  Coleman  v.  HeUer,  13  8.  C,  491 ;  Oodbold  v.  Vance,  14 
8.  C,  458. 
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Under  motion  for  new  trial  on  the  minntes,  npon  the  ground  of  excessive 
damages,  the  Gircoit  Jndge  has  power  to  order  a  new  trial,  unless  the  plain- 
tiif  enter  a  remittitur  for  a  spedfled  amount.— IFarren  y.  Lagrone,  12  S.  C,  45. 

Where  the  Jndge  thought  the  evidence  insufficient,  but  refused  to  grant  new 
trial  because  he  underrated  his  power  to  do  so,  under  the  Constitution,  he 
committed  error  in  law.— Wood  v.  R.  E,  Co.,  19  S.  C,  579. 

A  Jndge  cannot  grant  such  a  new  trial  at  chambers.— CAarlea  v.  JacohSy  5 
a  C,  348  ;  Clatoson  v.  Hutehiscmy  14  S.  C,  520. 

Where  a  case  for  appeal  has  not  been  settled  or  agreed  on,  it  must  be  re- 
turned to  Circuit  for  settlement.— CAoZ/c  v.  Patterson,  4  S.  C,  98. 

Sec«  287.  A  motion  for  a  new  trial  on  a  case  or  exceptions.  Motion  for  new 
or  otherwise,  and  an  application  for  judgment  on  a  special  yer-  ii^men't  on 
diet  or  case  reserved  for  argument  or  further  consideration,  must,  whe re^^be 
in  the  first  instance,  be  heard  and  decided  at  the  same  term,  ex-  ^^*  |a^ — 
cept  that  when  exceptions  are  taken  the  Judge  trying  the  cause 
may,  at  the  trial,  direct  them  to  be  heard  at  some  subsequent 
term,   and  the  judgment  in  the  meantime  suspended ;  and  in 
that  case  they  must  be  there  heard  in  the  first  instance,  and 
judgment  there  given.     And  when,  upon  a  trial,  the  case  pre- 
sents only  questions  of  law,  the  Judge  may  direct  a  verdict. 

*'  Same  term"  means  the  term  at  which  the  trial  was  had.— JETtnson  v.  Catoe^ 
10  8.  C,  811. 

The  Circuit  Judge  cannot  hear  a  motion  on  the  minutes  for  a  new  trial  after 
the  term  has  ended.— Ca«f on  v.  Brock,  14  8.  C,  104  ;  Molair  v.  R.  R.,  81  8.  C, 
510.  This  and  Section  286  relate  only  to  motions  for  new  trials  upon  a  ground 
arising  out  of  something  that  occurred  at  the  trial.— r^tofe  v.  David,  14  S.  C, 
428 ;  ClaumoH  v.  Hutchison,  14  8.  C,  517 ;  Sams  v.  Hoover,  88  8.  C,  401. 

Beferred  to  in  Charles  v.  Jacobs,  5  8.  C,  849 ;  Caston  v.  Brock,  14  B.  C,  111. 


CHAPTER  IV. 

Trial  by  the  Court. 


SIO. 
ass.  Trial  by  Jury,  bow  waived. 
989.  On  trial  by  the  Court,  judgment  bow 
giren.    MoOon  for  new  trlaL 


Sec. 
200.  Exceptions,  bow  and  wben  taken. 

Judgment  at  general  term. 
S91.  Proceedings  upon  judgment  on  Issue 
of  law. 


Section  288.  Trial  by  jury  in  the  Court  of  Common  Pleas    r^^  ^^.^^^ 
may  be  waived  by  the  several  parties  to  an  issue  of  fact  in  actions  ^^"^  ^-aived. 
on  contract,  and  with  the  assent  of  the  Court  in  other  actions, 
in  the  manner  following : 

1.  By  failing  to  appear  at  the  trial. 

2.  By  written  consent,  in  person,  or  by  attorney,  filed  with 
the  Clerk. 

3.  By  oral  consent  in  open  Court,  entered  in  the  minutes. 

This  Section  in  the  terms  "  actions  on  contract "  indndes  snch  actions  as  be- 
fore its  adoption  were  recognized  as  actions  at  common  l&w.— State  v.  R,  R,, 
sac,  129. 
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^— >"— '  Party  may  waive  right  to  jury  trial,  by  consenting  to  reference  of  such 
issnee  in  the  cause. —City  Council  y.  Ryan,  22  S.  C,  ^89 ;  Meetze  y.  B.  R.,  23 
S.  C,  1 ;  MaHin  v.  Martin,  24  S.  C,  4416 ;  CalveH  v.  Nichols,  26  a  C,  SD4 ; 
Archer  v.  Ellison,  28  S.  C,  288 ;  Rhodes  v.  Russel,  JJ2  8.  C,  585  ;  or  by  oonsent- 
ing  to  trial  by  the  Court.— TT^tey  v.  Charleston,  5  S.  C,  206  ;  Magruder  v. 
Clayt(m,  29  S.  C,  407. 

Bat  party  cannot  so  waive  such  right  by  his  conduct.— 5a2e  v.  Meggett,  25 

S.  C,  72. 

court^j  uVg-     Sec.  289.  Upon  the  trial  of  a  question  of  fact  by  the  Court, 

menV  ^^  its  decision  shall  be  given  in  writing,  and  shall  contain  a  state- 

tor  new  triaL     meut  of  the  facts  found,  and  the  conclusions  of  law,  separately ; 

ib.s  1201.      g^j  upon  a  trial  of  an  issue  of  law,  the  decision  shall  be  made  in 

the  same  manner,  stating  the  conclusions  of  law.     Such  decision 

shall  be  filed  with  the  Clerk  within  sixty  days  after  the  Court  at 

which  the  trial  took  place.    Judgment  upon  the  decision  shall 

be  entered  accordingly. 

The  demand  as  to  the  form  of  the  decision  should  be  complied  with.— Ft- 
sanska  v.  Bradley,  4  8.  C,  288. 

But  where  there  is  no  contest  as  to  the  facts,  there  need  be  no  finding  of 
tact.—Briggs  v.  Wirismith,  10  8.  C,  183. 

The  rule  is  directory  and  not  mandatory,  and  an  omission  oo  thejMirt  of  the 
Court  to  contain  in  its  decision  a  statement  of  the  facts  found  and  the  oosichi- 
sions  of  law  separately  is  not  ground  for  reversal  unless  it  appear  that  appel- 
lant has  suffered  prejudice  thereby,  as  to  the  merits  of  the  case.— Jopttn  v. 
Carrier,  11  8.  C,  329  ;  State  v.  Columbia,  12  S.  C,  398  ;  Bouknight  v.  Brmcn, 
16  8.  C,  166  ;  Briggs  v.  Briggs,  24  8.  C,  877  ;  May  v.  Calender,  29  8.  C,  59a 

Where  decision  of  the  Court  found  a  balance  due  on  former  jtidgment  and 
directed  execution  thereof,  the  Clerk  properly  entered  up  judgment  on  the 
decision  for  the  balance. — Qarvin  v.  Garrtn,  21  8.  C,  83. 

The  Judge  has  power  upon  hearing  referee's  rei)ort  in  law  case  to  reverse, 
affirm  or  modify  his  finding  of  fact.— Jfeetec  v.  R,  R,,  28  8.  C,  1 ;  Griffith  v.  R. 
R,  23  8.  C,  25. 

Decision  valid  though  filed  more  than  sixty  days  after  Court.— fbon  v. 
Munro,  11  8.  C,  139. 

Exception 8,      Soc.  290.  1*  Eor  the  purpose  of  an  appeal,  either  party  may 

?ak en ;  jndg^  except  to  a  decision  on  a  matter  of  law  arising  upon  such  trial, 

m^t  at  genera  ^j^]^j^  ^^^  ^^^  after  written  notice  of  the  filing  of  the  decision, 

ib.n  S292.      order,  or  decree,  as  provided  in  Sections  SJ^  and  S4S :  Provided, 

however,  That  where  the  decision  filed  under  Section  289  does 

not  authorize  a  final  judgment,  but  directs  further  proceedings 

before  a  referee  or  otherwise,  either  party  may  move  for  a  new 

trial  at  the  next  term,  and  for  that  purpose  may,  within  ten  days 

after  notice  of  the  decision  being  filed,  except  thereto,  and  make 

a  case  or  exceptions  as  above  provided  in  cases  of  an  appeal. 

2.  And  either  party  desiring  a  review  upon  the  evidence  ap- 
pearing on  the  trial,  either  of  the  questions  of  fact  or  of  law, 
may,  at  any  time  within  ten  days  after  notice  of  the  judgment, 
or  within  such  time  as  may  be  prescribed  by  the  rules  of  the 
Court,  make  a  case  or  exceptions,  in  like  manner  as  upon  a  trial 
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by  jury,  except  that  the  Judge,  in  settling  the  case,  must  briefly    ''""^v^^ 
specify  the  facts  found  by  him  and  his  conclusions  of  law. 

If  ezoeption  has  been  taken  to  a  decision  on  a  matter  of  law  arising  on  the 
trial,  no  further  ezoeption  need  be  made  thereto  as  required  by  this  Section.— 
Coleman  v.  Heller,  18  S.  C,  491. 

In  appealing  from  a  decree  in  chancery  rendered  in  vacation,  it  is  not  neces- 
sary to  senre  the  Judge  with  a  copy  of  the  exceptions.— (?oci6o2d  y.  Vance,  14 
8.  C,  458. 

Matters  stated  only  in  the  exceptions  are  not  facts  in  the  case.— I^tea  v.  Ad- 
diMm,  27  a  C,  226. 

This  Section  controls  on  hearing  of  ref eree>  report  in  a  law  case  on  excep- 
tions taken,  and  aUows  a  review  of  his  findings  of  fact  as  well  as  of  law.— 
MeeUe  v.  B,  R.,  28  S.  C,  1 ;  Grifflth  v.  R.  i?.,  28  S.  C,  25. 

Sec.  291.  On  a  judgment  for  the  plaintiff  upon  an  issue  of    prooeediiifrs 
law,  the  plaintiff  may  proceed  in  the  manner  prescribed  by  Sec-  SS^e^^uw! 
tion  267,  upon  the  failure  of  the  defendant  to  answer,  where  the  i870,  xiv.,  «298. 
summons  was  personally  served.    If  judgment  be  for  the  defend- 
ant upon  an  issue  of  law,  and  if  the  taking  of  an  account  or  the 
proof  of  any  fact  be  necessary  to  enable  the  Court  to  complete 
the  judgment^  a  reference  or  assessment  by  jury  may  be  ordered, 
as  in  that  Section  provided. 


CHAPTER  V. 
Trial  by  Referees. 


98S.  AU  twM  referable  by  coment. 
298.  Wbeo  a  refefenoe  maj  be  oompulao- 
rlly  ordered. 


Sic. 
SM.  ModeoftriaL   Effect  of  report.   Re- 
view. 
2aOu  Bef erees,  how  cboseo.    Beport. 


This  Chapter  as  to  referees  inoperatiYe  in  Ck>Qntie8  where  there  is  a  "Maa- 
iac—Chapman  v.  Lipscomb,  16  S.  C,  474. 

Section  292.  All  or  any  of  the  issues  in  the  action,  whether  au  tasQu  re- 
of  fact  or  of  law,  or  both,  may  be  referred  upon  the  written  con-  ^f^  ^^  ^°" 
sent  of  the  parties ;  and  in  such  case  the  order,  if  taken  in  Faca-  jg^ifg;  ^  ^^^ 
tion,  may  be  made  by  the  Clerk. 

All  isBQes  in  law  may  be  so  referred. —Jlfeetze  y.  R.  R.,  28  S.  C,  1 ;  Chifflth  v. 
R,  R.,  2S  8,  C,  25.  Bnt  not  except  upon  written  consent.— iSa^  y.  Meggett, 
25  S.  C,  72.  An  order  for  reference,  by  consent,  is  sufficient.— Ci^V  Council  t. 
Ryan,  22  S.  C,  839 ;  MaHin  v.  MctHin,  24  S.  C,  446 ;  Ccdvert  v.  Nichols,  26  S. 
a,  804  ;  Trenholm  Y.  Morgan,  28  S.  C,  268. 

See.  293.  Where  the  parties  do  not  consent,  the  Court  may,    whenarefer- 
upon  the  application  of  either,  or  of  its   own  motion,  except  TOmpa^isVriiy 
where  the  inyestigation  will  require  the  decision  of  difficult  ques-  ^^^'^ 
tions  of  law,  direct  a  reference  in  the  following  cases  : 
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1.  Where  the  trial  of  an  issue  of  fact  shall  require  the  exami- 
nation  of  a  long  account  on  either  side  ;  in  which  case  the  re- 
feree may  be  directed  to  hear  and  decide  the  whole  issue,  or  to 
report  upon  any  specific  question  of  fact  involved  therein  ;  or, 

2.  Where  the  taking  of  an  account  shall  be  necessary  for  the 
information  of  the  Court,  before  judgment^  or  for  carrying  a 
judgment  or  order  into  effect ;  or, 

3.  Where  a  question  of  fact,  other  than  upon  the  pleadings, 
shall  arise,  upon  motion  or  otherwise,  in  any  stage  of  the  action. 

4.  The  reference  shall  be  made,  in  all  Counties  in  which  the 
office  of  Master  has  been  established,  to  a  Master ;  in  all  other 
Counties  the  reference  shall  be  made  to  such  person  or  persons 
as  shall  be  appointed  as  provided  in  Section  295. 

This  Section  does  not  impair  the  common  law  power  of  the  Court  to  sabmit 
a  case,  with  consent  of  parties,  to  arbitration  and  make  the  award  the  judg- 
ment of  the  Court.— Bot/mon  v.  BoUman,  6  S.  C,  29. 

The  provision  of  this  Section  is  permissive  meirely,  and  not  mandatory,  and 
the  matter  of  reference  is  addressed  to  the  discretion  of  the  Judge,— Bouland 
V.  Carpin,  27  S.  C,  285.  While  he  can  only  refer  in  the  specified  cases,  it 
must  be  assumed  that  the  Jadge  had  before  him  sofOcient  to  show  that  the 
case  did  faU  under  one  of  the  subdivisions.— -FVrcruaon  v.  Harrison^  S4  S.  C, 
169.  And  in  proper  case  reference  may  be  ordered  at  same  time  it  is  required 
that  other  persons  be  made  parties.— iS^fh'van  v.  Latimer^  82  S.  C,  281. 

This  Section,  as  to  subdivision  1,  must  be  construed  to  i^ply  to  such  cases 
only  as  were  not  triable  by  jury  prior  to  1868,  and  where  an  action  on  open  ac- 
count or  account  stated  presents  no  special  feature  of  e(iuitaMe  cogniaince 
the  parties  are  entitled  to  a  jury  trial,  even  though  the  examination  ot  a  long 
account  may  be  involved.— S>»tt^  v.  Bryce,  17  S.  C,  638.  . 

Where  a  creditor,  defendant,  claims  priority  of  payment  oat  of  a  fund  in 
Court,  through  a  lien  on  the  property  it  represented,  the  case  was  referable 
under  this  Section.— Seate  v.  /?./?.,  8  S.  C,  129. 

So  when  the  defendant  to  an  equitable  action  sets  np  a  claim  for  damages, 
the  Court  may  still  refer  the  case.— Lamar  v.  R.  i?.,  10  8.  C,  476 ;  Bath  Co.  v. 
Langley,  23  S.  C,  145  ;  Bauland  v.  Oarpin,  27  S.  C,  235. 

Mode  of  trial;     Soc.  294.  The  trial  by  a  Master,  or  by  referees,  shall  be  con- 
re^w.  '^'^  '  ducted  in  the  same  manner  and  on  similar  notice  as  a  trial  by  the 
1884,* ?v i*il'  Court.     Every  referee  appointed  pursuant  to  this  Code  of  Pro- 
'm;  1689,  XX.,  cedure  shall  have  power  to  administer  oaths  in  any  proceedings 
before  him,  and  shall  have,  generally,  the  powers  vested  in  a 
referee  by  law.     Masters  and  referees  shall  have  the  same  power 
to  grant  adjournments,  and  to  allow  amendments  to  any  plead- 
ings and  to  the  summons,  as  the  Court,  upon  such  trial,  upon 
the  same  terms  and  with  the  like  effect.    They  shall  have  the 
same  power  to  preserve  order  and  punish  all  violations  thereof 
upon  such  trial,  and  to  compel  the  attendance  of  witnesses  be- 
fore them  by  attachment,  and  to  punish  them  as  for  contempt 
for  non-attendance  or  refusal  to  be  sworn  or  testify,  as  is  pos- 
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sessed  by  the  Coart.  They  must  state  the  facts  found,  and  the 
conclusions  of  law,  separately ;  and  their  decision  must  be  given, 
and  may  be  excepted  to  and  reviewed  in  like  manner,  and  with 
like  effect,  in  all  respects,  as  in  cases  of  appeal  under  Section 
290 ;  and  they  may  in  like  manner  settle  a  case  or  exceptions. 
When  the  reference  is  to  report  the  facts,  the  report  shall  have 
the  effect  of  a  special  verdict. 

Masters  and  referees  to  whom  causes  may  be  referred,  whether 
to  hear  and  decide  the  whole  issues  or  to  report  upon  any  spe- 
cific question  of  fact,  or  upon  the  facts  generally,  shall  hear  and 
decide  any  objection  which  may  be  made  to  the  competency, 
relevancy  or  admissibility  of  any  testimony  which  may  be  offered  ; 
and  if,  upon  hearing  such  testimony,  he  shall  decide  the  same 
inadmissible,  he  shall  take  it  subject  to  such  objection,  but  shall 
not  incorporate  it  with  the  rest  of  the  testimony  in  the  body  of 
his  report,  but  shall  append  it  separately  at  the  end  thereof ; 
and  at  the  request  of  any  party  to  a  cause  who  may  tender  the 
necessary  expenses  incident  thereto,  the  Master  or  referee  may 
employ  a  competent  stenographer  to  take  testimony  in  such 
cause ;  but  such  expenses  shall  not  be  taxed  in  the  costs  or 
included  in  the  disbursements  thereof. 

Whenever  any  cause  shall  be  referred  to  a  Master  or  referee 
and  testimony  be  taken  therein,  it  shall  be  his  duty  to  reduce  the 
testimony  of  the  witnesses  to  writing,  and  require  the  same  to  be 
read  over  and  signed  by  the  witness  ;  but  this  shall  not  be  con- 
strued to  prevent  the  use  of  stenographers  for  the  purpose  of 
taking  testimony  at  such  references,  or  to  require  that  the  testi- 
mony so  taken  by  such  stenographers  shall  be  read  over  to  or 
signed  by  such  witnesses. 

When  the  case  shall  have  been  heard  and  decided  upon  the 
report  of  the  Master  or  referee  and  exceptions,  the  decision  may 
be  reviewed  on  appeal  to  the  Supreme  Court. 

Referee  has  i)ower  to  aUow  amendments.— Jfcuon  v.  Johnson,  18  S.  C,  20. 

This  Section  does  not  authorize  a  Master  to  reqtiire  a  party  to  produce  a 
deed.— Car<€6  v.  Spence,  24  S.  C,  560. 

It  is  not  mandatory,  but  directory  merely,  as  to  the  statement  *^of  facts 
foond  and  conclusions  of  law/'  separately.— Bowman  v.  Bollman,  6  S.  C,  29. 

The  ** facts  found"  are  the  conclusions  of  facts  drawn  from  the  testimony. 
There  should  first  be  a  clear  statement  of  aU  material  facts,  and  then  should 
foUow  the  conclusions  of  the  referee.— Jfoore  y.  Johnson,  7  S.  C,  803. 

An  exception  to  the  report  cannot  by  its  own  statement  supply  such  defect 
of  facts.— r^ompaon  v.  Thompson,  6  S.  C,  279.  Nor  can  the  Judge  hearing 
the  case  upon  the  report  call  for  a  i>aper  to  be  produced  which  was  not  before 
the  referee.— Grij^n  v.  ChHffin,  20  S.  C,  486. 

It  is  the  duty  of  the  Judge  to  determine  by  his  own  judgment  aU  the  issues 
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^*— V"**^    in  an  eqtiily  oanse  ;  and  the  report  of  the  referee  merely  aids  the  Judge  in 
reaching  his  judgment.— 7%orp«  v.  Thorpe,  12  S.  C,  154. 

While  the  report  of  the  referee  apon  an  issue  of  fact  "shall  have  the  effect 
of  a  special  yerdict,**  as  such  a  Terdiot  it  may  be  set  aside,  for  any  caose  for 
which  verdicts  may  be  set  aeide.— Fields  ▼.  Hurtty  20  S.  C. ,  9S2,  But  in  equity 
his  findings  of  fact  are  only  to  assist  the  Ooort  and  for  its  information,  and 
may  be  disregarded  by  the  Conrt.— 76. 

When  there  is  a  consent  order  of  reference,  of  all  issoes,  in  a  law  case,  the 
Judge  has  power  to  review  the  findings  of  fact  as  well  as  of  law,  made  \fy  the 
referee,  when  the  report,  the  testimony  and  exceptions  are  all  before  him.— 
MeeUe  v.  R.  /?.,  23  8.  C,  1 ;  Oriffith  v.  R.  /?.,  28  8.  C,  25 ;  CalveH  v.  Niddes, 
26  S.  C,  905. 

A  party  can  be  heard  in  opposition  to  the  confirmation  of  the  report  of  the 
referee,  without  having  excepted  thereto,  when  he  has  not  been  served  with  a 
copy  or  notice  thereof  ten  days  before  Conrt.— JEac  Parte  Fort,  36  8.  C,  20. 

Referees,  how  Soo.  296.  Iq  all  cases  of  reference  to  referees^  the  parties  to 
1870,  xiv^^J^t!  *h®  issues  in  the  action^  except  when  the  defendant  is  an  infant 
or  an  absentee^  may  agree  in  writing  upon  a  person  or  persons, 
not  exceeding  three,  and  a  reference  shall  be  ordered  to  him  or 
them,  and  to  no  other  person  or  persons.  And  if  such  parties 
do  not  agree,  the  Court  shall  appoint  one  or  more  referees,  not 
more  than  three,  who  shall  be  free  from  exception.  And  no  per- 
son shall  be  appointed  referee  to  whom  all  parties  in  the  action 
shall  object.  And  no  Judge  or  Justice  of  any  Court  shall  sit  as 
referee  in  any  action  pending  in  the  Court  of  which  he  is  Judge 
or  Justice,  and  not  already  referred,  unless  the  parties  otherwise 
stipulate.  The  referee  or  referees  shall  make  and  deliver  a  report 
within  sixty  days  from  the  time  the  action  shall  be  finally  sub- 
mitted ;  and  in  default  thereof,  and  before  the  report  is  deli?- 
ered,  either  party  may  senre  notice  upon  the  opposite  party  that 
he  elects  to  end  the  reference ;  and  thereupon  the  action  shall 
proceed  as  though  no  reference  had  been  ordered,  and  the 
referees  shall  not,  in  such  case,  be  entitled  any  fees. 


Digitized  by  V:iOOQIC 


OF  SOUTH  CAROLINA. 


CHAPTER   VI. 

Manner  of  Entering  Judgment. 


8BC. 


596.  JudcmentmaybefororagstiistaDyof 
the  parties  to  the  action ;  may  grant 
defendant  afflnnatlYe  rdief.  Oom- 
plaint  may  be  dismlned  for  nefleetto 
proeecate  the  action.  Judgment 
against  married  women. 

597.  The  relief  to  be  awaixled  to  the  plaln- 
tttf. 

20S.  Rates  of  damages  where  damages  are 
recoTerable. 


Ssc. 

no.  Judgment  in  action  for  recovery  of 
petaonal  property ;  how  directed. 

80Q.  Ctafk  to  keep  "^  Abstract  of  Jadg- 
menta.^* 

801.  Judgment  to  be  entered  in  Abstract. 

803.  Judgment  roll.  Transcript  of  judg- 
ment filed  in  any  other  County; 
effect  of. 


wumou. 

1870/XIV.,8298; 


Section  296.  l.  Judgment  maybe  given  for  or  against  one  judgment  mny 
or  more  of  several  plaintiffs,  and  for  or  against  one  or  more  of  ^IZt^hf'^f- 
several  defendants ;  and  it  may  determine  the  ultimate  rights  of  "^  ;*  mflrsn^nl 
the  parties  on  each  side,  as  between  themselves.  ilSm^^reiirf^ 

Harrison  v.  Manufacturing  Co.,  10  S.  C,  278.  'ix^-lKSli^Urfu^ 

In  action  against  sorviyor  of  joint  obligors  and  the  executor  of  deceased  one,  nei^rii'^H  to  proAe- 

the  judgment  shonld  be  separate.— TVitnwiier  v.  Thompson,  10  S.  C,  164.  f^'^^^  m  e"n  I 

A  separate  judgment  may  be  rendered  in  fbvor  of  one  defendant  against  the  aEr^iri^^i  nmrried 

plaintiflP,  upon  a  counter-claim.— J7yer  v.  Parker,  10  S.  C,  464. 

2.  And  it  may  grant  to  the  defendant  any  affirmative  relief  to 
which  he  may  be  entitled. 

3.  In  an  action  against  several  defendants,  the  Court  may,  in 
its  discretion,  render  judgment  against  one  or  more  of  them, 
leaving  the  action  to  proceed  against  the  others,  whenever  a 
several  judgment  may  be  proper. 

4.  The  Court  may  also  dismiss  the  complaint  with  costs  in 

favor  of  one  or  more  defendants,  in  case  of  unreasonable  neglect 

on   the  part  of  the  plaintiff  to  serve  the  summons  on  other 

defendants,  or  to  proceed  in  the  cause  against  the  defendant  or 

defendants  served. 

Mere  failure  by  plaintiff  to  proceed  with  his  case  after  service  of  summons 
and  docketing  does  not  have  the  effect,  under  this  Section,  of  putting  the 
plaintiff  out  of  Coxxri,—Hagood  v.  Riley,  21  S.  C,  143. 

In  an  action  brought  by  or  against  a  married  woman,  judgment 
may  be  given  against  her  as  well  for  costs  as  for  damages,  or  both 
for  such  costs  and  for  such  damages,  in  the  same  manner  as 
against  other  persons,  to  be  levied  and  collected  of  her  separate 
estate,  and  not  otherwise. 

The  provision  for  the  levy  and  collection  out  of  her  separate  estate  is  merely 
^a^cUyrj.—  Clinkscales  v.  Hall,  15  S.  C,  602.  Only  intended  to  indicate  what 
property  of  the  woman  could  be  made  liable.— Hd&cnicAt  v.  Bawls,  34  S.  C, 
461. 
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^'"^"^^^  Sec.  297.  The  relief  granted  to  the  plaintiff,  if  there  be  no 
be  awarded  to  answer,  Cannot  exceed  that  which  he  shall  have  demanded  in  his 
"IL  im! —  complaint ;  but  in  any  other  case  the  Court  may  grant  him  any 

relief  consistent  with  the  case  made  by  the  complaint,   and 

embraced  within  the  issue. 

Belief  not  Umited  by  prayer  of  complaiiit,  if  answer  is  filed  and  the  relief  is 
consistent  with  the  case  made.— Christopher  v.  Christopher^  IS  S.  C,  600. 

Where  complaint  states  notes  and  credits  and  demands  jodgment  for  a  cer- 
tain sum,  and  answer  admitted  the  allegation ,  it  was  error  in  the  Jndge  to 
reduce  the  credits  and  give  judgment  for  a  larger  sum  ;  this  was  not  consis- 
tent with  the  case  made.— 5^rau6  y.  Screven j  19  8.  C,  445. 

Rates  of  dam-     Scc.  298.  Whenever  damages  are  recoverable,  the  plaintiff 
dami«esuei^  may  claim  and  recover,  if  he  show  himself  entitled  thereto,  any 
^^t%o. —  ^*^®  ^^  damages  which  he  might  have  heretofore  recovered  for 
the  same  cause  of  action. 

This  Section  only  remands  such  cases  to  the  former  practice,  and  in  actions 
for  damages  not  punitive  the  recovery  is  limited  to  the  direct  pecuniary  loss.— 
SuUivan  y.  Sullivan,  20  S.  a,  509. 

Judgment  In  Seo.  299.  In  any  action  to  recover  the  possession  of  personal 
covo^  oVpre^  property,  judgment  for  the  plaintiff  may  be  for  the  possession, 
^^~^m^  or  for  the  recovery  of  possession,  or  the  value  thereof,  in  case  a 
delivery  cannot  be  had,  and  of  damages  for  the  detention.  If 
the  property  have  been  delivered  to  the  plaintiff,  and  the  defend- 
ant claim  a  return  thereof,  judgment  for  the  defendant  may 
be  for  a  return  of  the  property,  or  the  value  thereof,  in  case  a 
return  cannot  be  had,  and  damages  for  taking  and  withholding 
the  same. 

This  Section  does  not  apply  to  action  for  general  damages.— Jopftn  v.  Cctr- 
rier,  11  S.  C,  827 ;  Richey  y.  DuPre,  20  S.  C,  6. 

Judgment  may  be  giyen  for  yalne  of  the  property,  though  only  its  recoyery 
and  damages  be  demanded.— «/op2tn  y.  Carrier,  11  S.  C,  827. 

In  action  for  bale  of  cotton,  which  defendant  had  sold,  or  for  the  value 
thereof,  a  verdict  for  stated  amoimt  is  not  inyalid,  the  plaintiff  so  electing.— 
Richey  y.  DuPre,  20  S.  C,  «. 

In  such  action,  where  plaintiff  takes  possession  of  the  property  and  the  yer- 
diet  giyes  him  a  portion  of  it  with  damages,  and  the  remainder  to  the  defend- 
ant with  damages,  each  party  is  entitled  to  enter  judgment.— /Ston^  y.  Bailey, 
28  S.  C,  156. 

Such  judgment  must  be  in  the  alternative  for  the  recoyery  of  the  property 
or  its  yalne.— Thompson  v.  Lee,  19  S.  C,  489 ;  Robbins  y.  SlaUery,  SO  S.  C, 
828,  Note. 

Judgment  on  complaint  and  yerdict  that  fail  to  identity  the  articles  is 
invalid.— Easan  y.  MiUer,  18  S.  C,  381 ;  Lockhart  v.  LitOe,  30  S.  C,  828. 

^^  Clerk  to  keep  Sco.  300.  The  Clerk  shall  keep,  among  the  records  of  the 
jmigm^l^*^  Court,  a  book  for  the  entry  of  judgments,  to  be  called  the 
1889,  XI.,  108, 88  ^^  Abstract  of  Judgments/' 
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Sec.  301.  In  this  book  shall  be  entered  each  case  wherein    ""—^v^ 
judgment  maybe  signed,  including  each  case  in  dower,  partition,  be"ente^  in 

and  escheat,  after  judgment  or  final  order,  with  separate  columns, ^j^ 

showing  number  of  enrollment,  names  of  parties,  cause  of  action, 
attorney,  date  of  judgment,  amount  of  judgment,  time  of  bear- 
ing interest,  how  judgment  obtained,  costs,  (separating  attorney, 
Clerk,  Sheriff,  witnesses,  and  total,)  kind  of  execution,  date  of 
issuing,  Sheriff^s  return,  when  renewed,  and  satisfaction,  to- 
gether with  an  index,  by  the  names  of  defendants,  and  a  cross 
index  by  the  names  of  plaintiffs,  each  alphabetically  arranged 
and  kept  in  separate  volumes,  with  the  number  of  enrollment  of 
judgment. 

Sec.  302.  Unless  the  party  or  his  attorney  shall  furnish  a  JudgmeiiiroU: 
judgment  roll,  the  Clerk,  immediately  after  entering  judgment,  judgment  med 
shall  attach  together  and  file  the  following  papers,  which  shall  oonnty;  effect  of 
constitute  the  judgment  roll :  ^^'  ^^-  •^• 

1.  In  case  the  complaint  be  not  answered  by  any  defendant, 
the  summons  and  complaint,  or  copies  thereof,  proof  of  service, 
and  that  no  answer  has  been  received,  the  report,  if  any,  and  a 
copy  of  the  judgment. 

2.  In  all  other  cases,  the  summons,  pleadings,  or  copies  thereof, 
and  a  copy  of  the  judgment,  with  any  verdict  or  report,  the  offer 
of  the  defendant,  exceptions,  case,  and  all  orders  and  papers  in 
any  way  involving  the  merits  and  necessarily  affecting  the  judg- 
ment. 

A  transcript  of  a  final  judgment,  directing,  in  whole  or  in 
part,  the  payment  of  money,  may  be  docketed  with  the  Clerk  of 
the  Court  of  Common  Pleaa  in  any  other  County,  and  when  so 
docketed  shall  have  the  same  force  and  effect  as  a  judgment  of 
that  Court.  Such  transcript  shall  set  out  the  names  of  the  par- 
ties plaintiff  or  defendant,  the  attorneys  of  record,  the  date  and 
amount  of  the  judgment,  the  time  from  which  interest  is  to  be 
computed,  and  the  amount  of  costs. 

t«  Oase^  required  as  part  of  jndgment  roU,  is  the  case  prepared  on  applica- 
tion for  new  trial,  and  not  case  for  appeal.— 2Vt&&/e  v.  Poore,  28  8.  C,  565. 

Final  judgment  applies  to  the  Circnit  Court.— Garrison  v.  Dougherty,  18  S. 
C.,486. 

A  transcript  of  a  final  jndgment  is  a  copy  of  the  entry  in  the  jndgment 
hook.— Harrison  v.  Manufacturing  Co.,  10  8.  C,  278.  But  is  good  although 
certified  to  he  from  the  docket  of  judgments  instead  of  the  judgment  hook, 
and  withoat  the  Clerk's  name,  but  with  his  seal.— /  6. 
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TITLE  IX. 

OF  THE  EXECUTION  OF  THE   JUDGMENT  IN  CIVIL 

ACTIONS. 


Chapter   I. — The  Execution. 

Chapteb  IL — Proceedings  Supplementary  to  the  Execution. 


CHAPTER  I. 

The  Execution. 


8eo. 

808.  Execution  within  ten  yean  of 
course. 

801.  Judgments,  bow  enforced. 

806.  Tbe  different  kluds  of  execution. 

806.  To  wbat  Counties  execution  mar  be 
Issued ;  sales,  by  whom  made.  Exe- 
cution against  a  married  woman. 


8IC. 

807.  Execution   against  tbe  peraon,  in 
what  cases. 

808.  Forms  of  execution. 

800.  Final  judgments  a  Hen  on  real  estate 
for  ten  yean. 

810.  Personal  property  bound  only  by  levy. 

811.  Actions  on  judgments  after  lapse  of 
twenty  years. 


Execution     Seotioil  303.  Writs  of  execution  for  the  enforcement  of 
Stoui^^®*"  judgments  shall  conform  to  this  Title ;  and  the  party  in  whose 
88M  M87^  xv"  ^*^^^  judgment  has  been  heretofore  or  shall  hereafter  be  given, 
3SSl'2»  ^^'  *^^'  ^°  ^^®  ^'  ^^^  death,  his  personal  representatives  duly  ap- 
pointed, may,  at  any  time  within  ten  years  after  the  eniry  of 
judgment,  proceed  to  enforce  the  same,  as  prescribed  by  this 
Title. 

This  Section  is  expressly  retiroepectiye  and  applies  to  executions  on  preyions 
as  weU  as  sabseqiient  jnd^ents.— Garrtn  v.  Oarvin^  84  8.  C,  888. 

Execution  may  issue  at  any  time  within  the  ten  years  without  leave ;  and 
at  any  time  after  ten  years  with  leave ;  and  if  then  issued  without  leave, 
the  execution  is  not  void,  but  only  voidable  for  irregularity.— X^ati^rence  v. 
Oramhling^  18  S.  C,  120.  Consent  will  cure  want  of  leave,  and  it  may  be  pre- 
sumed from  payment  on  the  execution  or  failure  to  move  to  set  it  side.— /&. 

Judgments,  Soc.  304.  Where  a  judgment  requires  the  payment  of  money, 
"TbTTlsoer^  or  the  delivery  of  real  or  personal  property,  the  same  may  be 
enforced,  in  those  respects,  by  execution,  as  provided  in  this 
Title.  Where  it  requires  the  performance  of  any  other  act,  a 
certified  copy  of  the  judgment  may  be  served  upon  the  party 
against  whom  it  is  given,  or  the  person  or  officer  who  is  required 
thereby  or  by  law  to  obey  the  same,  and  his  obedience  thereto 
enforced.  If  he  refuse,  he  may  be  punished  by  the  Court  as  for 
a  contempt. 

Judgment  of  foreclosure  and  sale  of  mortgaged  premises  is  not  a  judgment 
for  delivery  of  real  property  to  be  enforced  by  execution  alone,  but  may  be  en- 
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forced  by  attachment.— TVenAoIm  v.  Wilson,  18  8.  C,  174  ;  LeConte  v.  Irwifiy     ^*— -v*— ^ 
28  S.  a,  106  ;  Ex  ParU  Winkler,  81  8.  C,  171. 

Sec.  305.  There  shall   be  three  kinds  of  execntion :   one    The  different 

against  the  property  of  the  judgment  debtor ;  another  against  «on. J 

his  person  ;  and  the  third  for  the  delivery  of  the  possession  of  ^^'  ^^'*  •^^ 
real  or  personal  property,  or  such  delivery  with  damages  for 
withholding  the  same.     They  shall  be  deemed  the  process  of  the 
Court. 

Sec.  306.  When  the  execution  is  against  the  property  of  the  Towhatcoun- 
judgment  debtor,  it  may  be  issued  to  the  Sheriff  of  any  County  ii?y"b?SSwBd*; 
where  judgment  is  docketed.  When  it  requires  the  delivery  2JSte;^execT 
of  real  or  personal  property,  it  must  be  issued  to  the  Sheriff  ^^JJ^^J^n 
of  the  County  where  the  property,  or  some  part  thereof,  is  situ-  ^if>MJWio;i87|; 
ated.  Executions  may  be  issued  at  the  same  time  to  different  ^*v?^'  ?*'* 
Counties. 

Property  adjudged  to  be  sold  must  be  sold  in  the  County  where 
it  lies,  except  as  hereinafter  otherwise  provided,  and  in  the  fol« 
lowing  manner : 

All  sales  of  real  estate  under  the  orders  of  the  Probate  Court 
shall  be  made  by  the  Judge  of  Probate ;  all  sales  under  the  order 
of  the  Court  where  the  title  is  to  be  made  by  the  Clerk  of  the 
Circuit  Court  shall  be  made  by  the  Clerk.  In  those  Counties 
where  the  office  of  Master  exists,  the  Master  shall  make  all  sales 
ordered  by  the  Court  in  granting  equitable  relief,  conformably  to 
the  practice  of  the  Circuit  Court,  or  to  the  practice  of  the  Courts 
of  Equity  of  this  State  before  said  Courts  were  abolished.  And 
whenever  real  estate  is  adjudged  to  be  sold  by  a  Master,  such  sale 
may  take  place  by  consent  of  the  parties  to  the  cause  or  their 
attorneys,  or  when  infants  are  parties  by  the  consent  of  their 
guardians  ad  lit&in^  or  their  attorneys,  in  any  County  which  the 
Court  may  direct.  All  other  judicial  sales  shall  be  made  by  the 
Sheriffs,  as  now  provided  by  law. 

Upon  such  sale  being  made,  and  the  terms  complied  with,  the 
officer  making  the  same  must  execute  a  conveyance  to  the  pur- 
chaser, which  conveyance  shall  be  effectual  to  pass  the  rights  and 
interests  of  the  parties  adjudged  to  be  sold. 

An  execution  may  issue  against  a  married  woman,  and  it  shall 
direct  the  levy  and  collection  of  the  amount  of  the  judgment 
against  her  from  her  separate  property,  and  not  otherwise. 

A  sale  by  referee  is  invalid,  but  binds  defendant  nntil  notice  of  appeal  from 
the  decree,  and  a  purchaser  at  the  sale  will  not  be  affected  by  appeal  after- 
wards tsSten..— Armstrong  v.  Humphreys^  5  8.  C,  128. 

Execution  may  issue  upon  a  transcript  of  the  judgment  filed  in  a  new  County, 
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against  landB  embraced  in  the  new  Coxmty. —Oarvin  v.  Garrtn,  94  S.  C,  38S. 
Where  Sheriff  sells  land  nnder  execution  on  a  judgment  not  rendered  when 
the  land  wa«  sold  by  defendant,  the  purchaser  will  take  good  title,  against  the 
vendee,  when  there  is  in  She^^s  office  an  execution  on  an  older  judgment. — 
Ih. 

In  Counties  where  there  is  no  Master,  the  Court  may  order  a  sale  of  fore- 
closure to  be  made  by  the  BheriS.—Childs  v.  Alexander,  22  S.  C,  109. 

The  sale  of  Sheriff  made  in  another  County  than  where  the  land  lies  gives 
indisputable  title  to  x^nrchaser,  as  to  defendant  and  his  vendee,  where  the 
defendant  failed,  when  served  with  summons,  to  show  cause  against  renewal 
of  the  execution.— -FVccr  v.  Tupper,  21  S.  C,  75.  So,  sale  by  Sheriff  under 
renewal  of  execution  more  than  twenty  years  old  where  defendant  failed  to 
object,  when  summoned  to  show  cause  against  the  renewal.— «/acA»on  v. 
Patrick,  10  S.  C,  197  ;  MoNair  v.  Ingraham,  21  S.  C,  70. 

This  provision  as  to  execution  agunst  a  married  woman  is  merely  directory, 
and  not  necessary  to  its  TsUiditj.—Clinkscales  v.  Hall,  15  S.  C,  602. 

Cited  to  show  that  the  limitation  upon  the  right  of  a  married  woman  to  con- 
tract was  not  intended  to  indicate  what  property  would  be  liable  for  the 
breach  thereof. —^oftcntcfcf  v.  Rawls,  24  S.  C,  461. 

Execution     Scc.  307.  If  the  action  be  one  in  which  the  defendant  might 
SSfu^hlTt^ave  been  arrested,  as  provided  in  Section  200  and  Section  202, 

*^^^^ — —  an  execution  against  the  person  of  the  judgment  debtor  may  be 

*  issued  to  any  County  within  the  jurisdiction  of  the  Court,  after 
the  return  of  an  execution  against  his  property  unsatisfied  in 
whole  or  in  part.  But  no  execution  shall  issue  against  the  per- 
son of  a  judgment  debtor,  unless  an  order  of  arrest  has  been 
served,  as  in  this  Code  of  Procedure  provided,  or  unless  the 
complaint  contains  a  statement  of  facts  showing  one  or  more  of 
the  causes  of  arrest  required  by  Section  200. 

Party  so  arrested  is  entitled  to  benefit  of  the  Insolvent  Debtors  Act.— 29  S. 
C,  476. 

Forms  of  exe-  Sec.  308.  The  execution  must  be  directed  to  the  Sheriff,  or 
^^^j^jgjg-  Coroner  when  the  Sheriff  is  a  party  or  interested,  attested  by 
the  Clerk,  subscribed  by  the  party  issuing  it,  or  his  attorney, 
and  must  intelligibly  refer  to  the  judgment,  stating  the  Court, 
the  County  where  the  judgment  roll  or  transcript  is  filed,  the 
names  of  the  parties,  the  amount  of  the  judgment  if  it  be  for 
money,  the  amount  actually  due  thereon,  and  the  time  of  docket- 
ing in  the  County  to  which  the  execution  is  issued,  and  shall 
require  the  officer,  substantially,  as  follows  : 

1.  If  it  be  against  the  property  of  the  judgment  debtor,  it 
shall  require  the  oflScer  to  satisfy  the  judgment  out  of  the  per- 
sonal property  of  such  debtor ;  and  if  sufficient  personal  property 
cannot  be  found,  out  of  the  real  property  belonging  to  him. 

2.  If  it  be  against  real  or  personal  property  in  the  hands  of 
personal  representatives,  heirs,  devisees,  legatees,  tenants  of  real 
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property,  or  trustees,  it  shall  require  the  officer  to  satisfy  the    ^— ^r-— ^ 
judgment  out  of  such  property. 

3.  If  it  be  against  the  person  of  the  judgment  debtor,  it  shall 
require  the  officer  to  arrest  such  debtor  and  commit  him  to  the 
jail  of  the  County  until  he  shall  pay  the  judgment  or  be  dis- 
charged according  to  law. 

4.  If  it  be  for  the  delivery  of  the  possession  of  real  or  personal 
property,  it  shall  require  the  officer  to  deliver  the  possession  of 
the  same,  particularly  describing  it,  to  the  party  entitled  thereto, 
and  may,  at  the  same  time,  require  the  officer  to  satisfy  any  costs, 
damages,  or  rents  or  profits  recorered  by  the  same  judgment,  out 
of  the  personal  property  of  the  party  against  whom  it  was  ren- 
dered, and  the  valve  of  the  property  for  which  the  judgment 
was  recovered  to  be  specified  therein ;  if  a  delivery  thereof  can-^ 
not  be  had,  and  if  sufficient  personal  property  cannot  be  found, 
then  out  of  the  real  property  belonging  to  him,  and  shall,  in  that 
respect,  be  deemed  an  execution  against  property. 

Sec.  309.  1*  A  final   judgment  recovered   in  any  Court  of    Final  judg- 
record  in  this  State  subsequent  to  the  25th  day  of  November,  S^  estate^for 
A.  D.  1873,  shall  constitute  a  lien  upon  the  real  estate  of  the  "^^^isra; 
judgment  debtor  in  the  County  where  the  game  is  entered  for  a  | Vi  i^.!  ^^; 
period  of  ten  years  from  the  date  of  entry  thereof.     And  a  tran-  ^^®»  ^"^-  '®^- 
script  of  such  judgment  may  be  filed  in  the  office  of  the  Clerk 
of  the  Court  of  Common  Pleas  of  any  other  County,  and  when 
so  filed  shall  constitute  a  lien  on  the  real  property  of  the  judg- 
ment debtor  in  that  County  from  the  date  of  the  filing  thereof, 
with  the  same  force  and  effect  as  the  original  judgment,  for  the 
period  of  ten  years  from  the  entry  of  said  original  judgment. 

2.  A  final  judgment  may  be  revived  at  any  time  within  the 
period  of  ten  years  from  the  date  of  the  original  entry  thereof 
by  the  service  of  a  summons  upon  the  judgment  debtor,  as  pro- 
vided by  law,  or  if  the  judgment  debtor  be  dead,  upon  his  heirs, 
executors  or  administrators,  or  if  he  be  removed  out  of  the  State, 
by  publication  of  such  summons  in  the  manner  provided  in  Sec- 
tion 156  for  publication  of  summons  on  complaint  to  be  filed,  to 
show  cause,  if  any  he  or  they  may  have,  why  such  judgment 
should  not  be  revived ;  and  if  no  good  cause  be  shown  to  the 
contrary  it  shall  be  decreed  that  such  judgment  is  revived.  And 
such  judgment  shall  thereupon  constitute  a  lien  upon  the  real 
estate  of  the  judgment  debtor,  then  owned  or  thereafter  to  be 
acquired  by  him,  in  the  County  where  the  judgment  is  entered, 
for  a  period  ten  years  from  the  entry  of  such  decree  ;  but  such 
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lien  shall  not  revert  back  to  the  date  of  the  original  entry  of  such 
judgment.  And  a  transcript  of  said  summons  and  decree  may 
be  filed  in  the  oflfice  of  the  Clerk  of  the  Court  of  any  other 
County,  and  when  so  filed  the  judgment  shall  have  like  liens  in 
that  County  from  the  date  of  filing  of  such  transcript  and  for  a 
like  period  as  in  the  County  in  which  the  judgment  is  revived 
as  aforesaid  :  Provided,  That  a  judgment  shall  not  in  any  case 
constitute  a  lien  on  any  property  of  the  judgment  debtor  in  any 
County  after  the  lapse  of  twenty  years  from  the  date  of  the  origi- 
nal entry  of  the  judgment. 

3.  This  Section  shall  not  be  construed  so  as  to  make  final 
judgments  in  any  case  a  lien  on  the  real  property  of  the  judg- 
ment debtor  exempt  from  attachment,  levy  and  sale  by  the  Con- 
stitution. 

4.  Nothing  herein  contained  shall  be  construed  to  affect  the 
lien  of  judgments  or  executions  entered  prior  to  the  1st  day  of 
March,  A.  D.  1870. 

The  lien  allowed  to  decrees  and  judgments  is  no  part  of  the  remedy  of  en- 
fbrcement,  and  an  Act  which  preyented  such  Uen  in  absence  of  levy  did  not 
impair  the  obligation  of  the  contract  and  was  valid. — Moore  v.  Holland^  16  B. 
C,  15.  So  is  an  Act  that  limits  the  duration  of  such  retrospectively,— Henry 
V.  Henry,  81  S.  C,  1. 

The  Section  providing  no  time  within  which  the  summons  to  revive  a  judg^ 
ment  and  give  it  a  lien,  the  Courts  cannot  fix  any, -^Alsbrook  v.  WattSj  19  S. 
C,  539.  Any  legal  objection  in  response  to  the  summons  may  be  considered 
by  the  Oonrt  as  to  whether  it  is  sufficient.— 76. 

Executions  having  an  unexpired  lien  before  the  Act  of  25th  November,  1873, 
then  and  thereunder  acquired  an  extended  lien  for  ten  years  from  date  the 
lien  attached.— -4moW  v.  McKellar,  9  S.  C,  835  ;  Adickes  v.  Lowry,  12 S.  C,  9T. 

A  judgment  so  revived  continues  to  have  a  lien  from  its  original  entry  and 
ranks  as  of  that  date.— £ir  Parte  WiHe  Bros,,  82  S.  C,  228.  Subdivision  3 
does  not  apply  to  judgments  previously  obtained.— ^i?Hy  v.  Belcher,  30  S.  C, 
881.  The  judgment  may  be  revived,  although  signed  by  one  who  styled  him- 
self "deputy  derk,"  but  was  never  regularly  appointed.— 26. 

The  proceeding  to  revive  is  not  by  action,  but  by  gammons  to  show  cause ; 
and  when  defendant  fails  to  do  so  at  time  notified,  the  Court  may,  in  its  dis- 
cretion, give  judgment  by  default  or  aUow  him  to  answer.— CarroW  v.  Sim- 
Arin«,14S.C.,  223. 

Where  such  summons  to  revive  judgment  before  the  Code  is  served  within 
twenty  years  and  defendant  consents  to  revival  and  acknowledges  debt  to  he 
due,  the  presumption  of  payment  ceases  to  run,  and  upon  revival  the  lien  is 
continued  for  twenty  years  longer. — Adams  v.  Richardson,  32  S.  C,  189; 
Wood  V.  Milling,  32  S.  C,  378  ;  Leitn^  v.  Metz,  32  S.  C,  383. 

There  is  no  lien  under  a  decree  in  equity  as  a  judgment  xmtil  it  is  properly 
entered  in  the  abstract  of  judgments,— i?ctd  v.  McOotoan,  28  S.  C,  74. 

A  judgment  is  not  a  lien  on  the  homestead  of  debtor,  either  in  his  iKeses- 
sion  or  that  of  vendee.— Canf re W  v.  Fowler,  24  S.  C,  424 ;  Ketchin  v.  McCar- 
ley,  26  S.  C,  1.    Or  even  in  lands  unpartitioned.— iVdncc  v.  HUl,  26  S.  C,  227. 
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Sec.  310.  1.  Executions  may  issue  upon  final  judgments  or    ^-'"v^^ 
decrees  at  any  time  within  ten  years  from  the  date  of  the  original  erty  boond^oSK 
entry  thereof,  or  within  ten  years  from  the  date  of  any  revival  "i8^7xv.7l99; 
of  the  same,  and  shall  have  active  energy  during  said  periods  ^^^*  ^^^  ^^* 
respectively  without  any  renewal  or  renewals  thereof,  and  thus 
whether  any  return  or  returns  may  or  may  not  have  been  made 
during  such  periods  respectively  in  said  executions :  Provided, 
The  execution  shall  not  issue  or  be  renewed  in  any  case  after  the 
lapse  of  twenty  years  from  the  date  of  original  entry  of  the  judg- 
ment.    Executions  shall  not  bind  the  personal  property  of  the 
debtor,  but  personal  property  shall  only  be  bound  by  actual 
attachment  or  levy  thereon  for  the  period  of  four  months  from 
the  date  of  such  levy.     When  judgment  shall  have  been  rendered 
in  a  Court  of  a  Trial  Justice,  or  other  inferior  Court,  and  dock- 
eted in  the  office  of  the  Clerk  of  the  Circuit  Court,  the  applica- 
tion for  leave  to  issue  execution  must  be  to  the  Circuit  Court  of 
the  County  where  the  judgment  was  rendered. 

2.  The  Sheriff,  Coroner,  or  other  officer  with  whom  final  pro- 
cess as  aforesaid  shall  be  lodged,  shall,  at  each  regular  term,  of 
the  Court  from  which  the  said  execution  or  process  was  sued  out, 
during  the  continuance  of  its  active  energy,  until  full  execution 
thereof  be  returned,  make  a  return  to  the  office  of  the  Clerk  of 
the  Court  of  Common  Pleas  of  his  actings  and  doing  thereunder. 
If  he  shall  have  fully  executed,  he  shall  return  the  process,  with 
the  manner  of  its  execution  ;  if  he  shall  have  partially  executed, 
he  shall  return,  on  oath,  to  the  Clerk,  a  statement  in  writing, 
under  his  hand,  of  such  partial  execution,  with  the  reason  of  his 
failure  as  to  the  remainder;  if  he  shall  have  wholly  failed  to 
make  execution,  he  shall  return,  on  oath,  a  statement  in  writing, 
under  his  hand,  of  his  failure,  with  the  reasons  ;  and  in  any 
event,  on  the  first  day  of  the  term  at  which  the  active  energy  of 
the  process  shall  cease  as  herein  provided,  he  shall  return  the 
process,  if  the  same  has  not  been  before  returned  as  fully  exe- 
cuted ;  and  the  return  of  the  officer  made  as  aforesaid  shall,  for  all 
purposes,  have  the  same  legal  effect  as  if  the  said  process  had 
been  made  returnable  to  the  term  succeeding  its  first  lodgment 
and  renewed  after  each  subsequent  regular  term.  For  failure  or 
neglect  to  make  any  of  the  returns  above  mentioned,  or  for  any 
false  return,  the  Sheriff,  or  other  officer  as  aforesaid,  shall  be 
subject  to  rule,  attachment,  action,  penalty,  and  all  other  conse- 
quences provided  by  law  for  neglect  of  duty  by  executive  or  judi- 
cial officers. 


Cited  in  Kohn  y.  Meyer,  19  S.  C,  100, 
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^^— '>'-"— ^  This  Section  has  no  retroactive  effect ;  applies  only  to  executions  issued  after 
adoption  of  Ck)de,  and  does  not  divest  lien  of  execution  of  judgment  obtained 
before  that  time.— Warren  v.  Jones^  9  8.  C.»  288.  Such  lien  continues  after 
active  energy  of  execution  has  expired  and  attaches  to  personal  property 
acquired  after  adoption  of  the  Code.— Carrier  v.  Thompson^  11  S.  C,  79. 
Such  execution  may  be  renewed  by  consent.— 76.  Although  the  Sheriff  fails 
to  make  such  return,  it  is  no  reason  why  he  should  not  be  competent  to  prove 
that  endorsements  on  executions  were  made  by  him  and  that  he  had  not  sold 
the  property  levied  on.  ^Bank  v.  Kinard,  28  8.  C,  101. 

Actions  on  Soc.  311.  Nothing  in  the  two  preceding  Sections  contained 
i»p£of"twenty  shall  he  construed  to  prevent  an  action  upon  a  judgment  after 
i^xvm  229  *^®  lapse  of  twenty  years  from  the  date  of  the  original  entry 
thereof,  and  a  recovery  thereon,  in  case  it  shall  be  established  by 
competent  and  suflScient  evidence  that  said  judgment,  or  some 
part  thereof,  remains  unsatisfied  and  due  ;  nor  shall  be  construed 
as  prejudicing  any  action  pending  on  24th  of  December,  1885. 


CHAPTER  II. 
Proceedings  Supplementary  to  the  Execution. 


SBC.  I  Sec. 

812.  Order  for  discovery  of  property ;  ex- 
amination of  Judgment  debtor,  &c. 

813.  Any  debtor  to  execution  debtor  may 
pay  his  debt  to  Sheriff. 

814.  Examination  of  debtors  of  Judgment 
debtor,  or  of  those  having  property 
belonging  to  him. 

815.  Witnesses  required  to  testify. 
818.  Compelling  party  or  witnesses  to  at- 
tend. 


817.  What  property  may  be  ordered  to  be 
applied  to  the  execution. 

818.  Judge  may  appoint  receiver  and  pro- 
hibit transfer  of  property. 

810.  Proceedings  upon  claim  of  another 
party  to  property,  or  on  denial  of  In- 
debtedness to  Judgment  debtor. 

880,  Reference  by  Judge. 

321.  Costs  of  proceedings. 

822.  Disobedienoe  of  order,  how  punished. 


Order  for  dis-     Sectioil  312.  1.  When  an  execution  against  property  of  the 
OTtyTexamina^  judgment  dehtor,  or  any  one  of  several  debtors  in  the  same  judg- 
ment  debtorfi^"  ment,  issued  to  the  Sheriff  of  the  County  where  he  resides  or 
1870,  XIV.,  i58i8.  has  a  place  of  business,  or,  if  he  do  not  reside  in  the  State,  to  the 
Sheriff  of  the  County  where  a  judgment  roll,  or  a  transcript  of  a 
Justice's  judgment  for  twenty-five  dollars  or  upwards,  exclusive 
of  costs,  is  filed,  is  returned  unsatisfied,  in  whole  or  in  part,  the 
judgment  creditor,  at  any  time  after  such  return  made,  is  enti- 
tled to  an  order  from  a  Judge  of  the  Circuit  Court,  requiring 
such  judgment  debtor  to  appear  and  answer  concerning  his  prop- 
erty before  such  Judge,  at  a  time  and  place  specified  in  the  order, 
within  the  County  to  which  the  execution  was  issued. 

2.  After  the  issuing  of  an  execution  against  property,  and 
upon  proof  by  affidavit  of  a  party,  or  otherwise,  to  the  satisfac- 
tion of  the  Court,  or  a  Judge  thereof,  that  any  judgment  debtor 
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has  property  which  he  unjustly  refuses  to  apply  towards  the  sat- 
isfaction of  the  judgment,  such  Court  or  Judge  may,  by  an 
order,  require  the  judgment  debtor  to  appear  at  a  specified  time 
and  place  to  answer  concerning  the  same  ;  and  such  proceedings 
may  thereupon  be  had  for  the  application  of  the  property  of  the 
judgment  debtor  towards  the  satisfaction  of  the  judgment  as  are 
provided  upon  the  return  of  an  execution. 

3.  On  an  examination  under  this  Section,  either  party  may 
examine  witnesses  in  his  behalf,  and  the  judgment  debtor  may 
be  examined  in  the  same  manner  as  a  witness. 

4.  Instead  of  the  order  requiring  the  attendance  of  the  judg- 
ment debtor,  the  Judge  may,  upon  proof,  by  affidavit  or  other- 
wise, to  his  satisfaction,  that  there  is  danger  of  the  debtor^s 
leaving  the  State  or  concealing  himself,  and  that  there  is  reason 
to  believe  he  has  property  which  he  unjustly  refuses  to  apply  to 
such  judgment,  issue  a  warrant  requiring  the  Sheriff  of  any 
County  where  such  debtor  may  be  to  arrest  him  and  bring  him 
before  such  Judge.  Upon  being  brought  before  the  Judge,  he 
may  be  examined  on  oath,  and,  if  it  then  appears  that  there  is 
danger  of  the  debtor's  leaving  the  State,  and  that  he  has  prop- 
erty which  he  has  unjustly  refused  to  apply  to  such  judgment, 
ordered  to  enter  into  an  undertaking,  with  one  or  more  sureties, 
that  he  will,  from  time  to  time,  attend  before  the  Judge,  as  he 
shall  direct,  and  that  he  will  not,  during  the  pendency  of  the 
proceedings,  dispose  of  any  portion  of  his  property  not  exempt 
from  execution.  In  default  of  entering  into  such  undertaking, 
he  may  be  committed  to  prison  by  warrant  of  the  Judge,  as  for 
a  contempt. 

5.  No  person  shall,  on  examination,  pursuant  to  this  Chapter, 
be  excused  from  answering  any  question  on  the  ground  that  his 
examination  will  tend  to  convict  him  of  the  commission  of  a 
fraud  ;  but  his  answer  shall  not  be  used  as  evidence  against  him 
in  any  criminal  proceeding  or  prosecution.  Nor  shall  he  be 
excused  from  answering  any  question  on  the  ground  that  he  has, 
before  the  examination,  executed  any  conveyance,  assignment  or 
transfer  of  his  property  for  any  4)urpose ;  but  his  answer  shall 
not  be  used  as  evidence  against  him  in  any  criminal  proceeding 
or  prosecution. 

Every  judgment  creditor  who  can  make  the  requisite  showing  is  entitled 
to  institute  snpplemeutary  proceedings.— 5par/c»  v.  DaviSy  25  S.  C,  381.  And 
to  have  examination  of  debtor  even  after  appointment  of  receiver.— J6. 

The  remedy  given  by  this  Section  cannot  be  taken  by  way  of  defense  to  an 
action ;  it  is  a  summary  remedy,  based  directly  on  the  judgment  ^nd  supple- 
mentary to  the  prior  proceeding.— W|/h'e  v.  Lyle^  7  S.  C,  202, 
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The  jadgment  debtor  has  the  right  to  have  examination  conducted  in  his 
own  CJounty. —Ban*  v.  Northrop^  19  8.  C,  473.  But  he  may  waive  this  rig^t 
by  submitting  his  own  written  statement.— /&. 

It  is  no  ground  for  disnussing  the  proceeding  that  the  copy-order  to  appear 
before  referee,  served  on  the  defendant,  was  without  seal  of  Court  to  Clerk's 
certificate.— IH*Min(7  v.  Foster,  21  S.  C,  334. 

Upon  proper  proceeding  hereunder  the  Court  may  order  money  of  defend- 
ant, in  its  hands,  to  be  applied  to  execution  against  him  returned  unsatisfied.— 
McDaniel  y,  Stokes,  19  &.  C,  60. 

Although  application  for  appointment  of  a  receiver  was  made  under  sub- 
division 1,  the  appointment  might  be  made  under  subdivision  2,  if  the  facts 
justified  it,  although  no  execution  had  issued.— Green  v.  Bookhart,  19  S.  C, 
466. 

When  defendant  debtor,  residing  in  another  County,  appears  in  the  Court 
of  another  County,  where  the  judgment  was  rendered,  and,  without  objec- 
tion, was  examined,  and  a  receiver  was  appointed,  he  waives  his  right  to  ex- 
amination in  his  own  County  and  to  object  to  appointment  of  receiver.— 76. 

Any  debtor  to     Soc.  313.  After  the  issuing  of  execution  against  property, 
execution  del ' 
or  may  pay  1 
debt  to  Bberil 
1870  XIV    SdlO 

'  necessary  to  satisfy  the  execution  ;  and  the  Sheriffs  receipt  shall 

be  a  sufficient  discharge  for  the  amount  so  paid. 

Such  payment,  with  instructions  to  apply  to  a  junior  execution  against 
creditor  which  had  lost  its  active  energy,  was  a  valid  payment  and  discharged 
the  debtor  therefor.— Is&e^Z  v.  DunXap,  17  S.  C,  581. 

Ezaminationof     Seo.  314.  After  the  issuing  or  return  of  an  execution  against 
inent  debtor,  or  property  of  the  judgment  debtor,  or  of  any  one  of  several  debtors 
property  bS  in  the  same  judgment,  and  upon  an  affidavit  that  any  person  or 
**5?°^^-—  corporation  has  property  of  such  judgment  debtor,  or  is  indebted 
to  him  in  an  amount  exceeding  ten  dollars,  the  Judge  may,  by 
an  order,  require  such  person  or  corporation,  or  any  officer  or 
member  thereof,  to  appear  at  a  specified  time  and  place  and 
answer  concerning  the  same.     The  Judge  may  also,  in  his  discre- 
tion, require  notice  of  such  proceeding  to  be  given  to  any  party 
to  the  action,  in  such  manner  as  may  seem  to  him  proper. 

The  proceedings  mentioned  in  this  Section,  and  in  Section  312, 
may  be  taken  upon  the  return  of  an  execution  unsatisfied,  issued 
upon  a  judgment  recovered  in  an  action  against  joint  debtors,  in 
which  some  of  the  defendants  have  not  been  served  with  the 
summons  by  which  said  action  was  commenced,  so  far  as  relates  to 
the  joint  property  of  such  debtors ;  and  all  actions  by  creditors 
to  obtain  satisfaction  of  judgments  out  of  the  property  of  joint 
debtors  are  maintainable  in  the  like  manner  and  to  the  like  effect. 
These  provisions  shall  apply  to  all  proceedings  and  actions  now 
pending,  and  not  actually  terminated  by  any  final  judgment  or 
decree. 
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Sec,  316.  Witnesses  may  be  required  to  appear  and  testify  on    ^^"^^^^^ 
any  proceedings  under  this  Chapter,  in  the  same  manner  as  upon  quired  to  teettfy 
the  trial  of  an  issue.  ^^"  •^^• 

Sec.  316.  The  party  or  witness  may  be  required  to  attend    compelling 
before  the  Judge,  or  before  a  referee  appointed  by  the  Court  or  SSSsuf attend 
Judge.     If  before  a  referee,  the  examination  shall  be  taken  by    ^'>m«82-2. 
the  referee  and  certified  to  the  Judge.     All  examinations  and 
answers  before  a  Judge  or  referee,  under  this  Chapter,  shall  be 
on  oath,  except  that  when  a  corporation  answers  the  answer  shall 
be  on  the  oath  of  an  officer  thereof. 

Where  the  same  referee  is  appointed  in  separate  cases  of  sapplementary  pro- 
ceedings by  two  creditors  against  the  same  defendant,  the  two  cases  may  be 
heard  together.— ^«mne«au;  Mills  Co.  v.  Walker,  19  S.  C,  104. 

A  referee,  no  matter  how  limited  his  power,  must  sometimes  necessarily 
decide  questions  in  making  the  examination.— 16. 

A  Circuit  Judge  may  pass  the  final  order  in  such  proceedings  at  his  cham- 
berB  in  a  County  other  than  that  in  which  the  defendant  resides,  the  ezami- 
ination  having  been  held  in  his  County.— 76. 

Sec.  317.  '^he  Judge  may  order  any  property  of  the  judg-    what  property 
ment  debtor,  not  exempt  from  execution,  in  the  hands  either  of  She  appued  to 
himself  or  any  other  person,  or  due  to  the  judgment  debtor,  to  ^Hf  ^^7^^ 
be  applied  towards  the  satisfaction  of  the  judgment ;  except  that 
the  earnings  of  the  debtor  for  his  personal  services  at  any  time 
within  sixty  days  next  preceding  the  order  cannot  be  so  applied 
when  it  is  made  to  appear,  by  the  debtor^s  affidavit  or  otherwise, 
that  such  earnings  are  necessary  for  the  use  of  a  family  supported 
wholly  or  partly  by  his  labor. 

After  return  of  execution  unsatisfied,  the  Court  may,  upon  hearing,  order 
defendant's  property  in  its  hands  to  be  so  applied.— ifcZ>ani«Z  v.  Stokes,  10 
S.  C,  60  ;  Bank  v.  Northrop,  19  S.  C,  478.  Or  money  due  the  defendant  to  be 
doti;ppiied.—Bhodes  v.  Casey,  30  S.  C,  401. 

Bat  cannot  require  debtor's  sureties  to  give  up  property  pledged  to  them  as 
mdemnity. — Cheatham  v.  Seawright,  80  S.  C,  101.  Nor  require  innocent 
assignee  of  a  judgment,  who  bought  after  order  to  show  cause  and  enjoining 
assignment  had  been  passed  but  not  served.— i2o&«rf«m  v.  Segler,  24  S.  C,  887. 

The  Judge  may  enforce  his  order  for  such  application  of  property  by  attach- 
ment for  contempt.— irenn««aii;  Co.  v.  Walker,  10  S.  C,  104. 

Bat  such  attachments  should  not  issue  untU  party  has  had  an  opportunity 
to  answer. — lb. 

A  fee  earned  in  litigation  ended  more  than  sixty  days  before  such  order  was 
made  against  the  defendant,  was  not  an  earning  of  the  debtor's  so  exempt.— 
Bank  v.  NoHhrop,  10  8.  C,  473. 

Where  there  are  several  judgment  plaintifte  the  property  should  go  to  those 

alone  who  move  hereunder.— i^^des  v.  Casey,  SO  8.  C,  401.  Judge  may  ap- 

point receiver 

Sec.  31 8,  The  Judge  may  also,  by  order,  appoint  a  receiver  SSmflFwofprol)^ 
of  the  property  of  the  judgment  debtor,  in  the  same  manner,  ^^  xiv  §884" 
and  with  the  like  authority,  as  if  the  appointment  was  made  by 
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the  Court,  according  to  Section  265.  But  before  the  appoint- 
ment of  such  receiver,  the  Judge  shall  ascertain,  if  practicable, 
by  the  oath  of  the  party  or  otherwise,  whether  any  other  supple- 
mentary proceedings  are  pending  against  the  judgment  debtor ; 
and  if  such  proceedings  are  so  pending,  the  plaintiff  therein  shall 
have  notice  to  appear  before  him,  and  shall  likewise  have  notice 
of  all  subsequent  proceedings  in  relation  to  said  receivership. 
No  more  than  one  receiver  of  the  property  of  a  judgment  debtor 
shall  be  appointed.  The  Judge  may  also,  by  order,  forbid  a 
transfer  or  other  disposition  of  the  property  of  the  judgment 
debtor  not  exempt  from  execution,  and  any  interference  there- 
with. 

Whenever  the  Judge  shall  grant  an  order  for  the  appointment 
of  a  receiver  of  the  property  of  the  judgment  debtor  the  same 
shall  be  filed  in  the  office  of  the  Clerk  of  the  Court  of  Common 
Pleas  of  the  County  where  the  judgment  roll  in  the  action,  or 
transcript  from  Trial  Justice's  judgment,  upon  which  the  pro- 
ceedings are  taken,  is  filed ;  and  the  said  Clerk  shall  record  the 
order  in  a  book,  to  be  kept  for  that  purpose  in  his  office,  to  be 
called  "Book  of  Orders  Appointing  Receivers  of  Judgment 
Debtors, '^  and  shall  note  the  time  of  the  filing  of  said  order 
therein.  A  certified  copy  of  said  order  shall  be  delivered  to  the 
receiver  named  therein,  and  he  shall  be  vested  with  the  property 
and  efiFects  of  the  judgment  debtor  from  the  time  of  the  filing 
and  recording  of  the  order,  as  aforesaid.  The  receiver  of  the 
judgment  debtor  shall  be  subject  to  the  direction  and  control  of 
the  Court  in  which  the  judgment  was  obtained  or  docketed 
upon  which  the  proceedings  are  founded. 

A  certified  copy  of  said  order  shall  also  be  filed  and  recorded 
in  the  office  of  the  Register  of  Mesne  Conveyances  of  the  County 
in  which  any  real  estate  of  such  judgment  debtor  sought  to  be 
affected  by  such  order  is  situated,  and  also  in  the  office  of  the 
Register  of  Mesne  Conveyances  of  the  County  in  which  such 
judgment  debtor  resides. 

Where  jndfirment  debtor^  residing  in  another  County,  appeared  withoat 
objection,  and  was  examined  in  the  County  where  the  judgment  was  entered, 
and  a  receiver  was  then  appointed,  he  cannot  afterwards  object  to  such  ap- 
iwintment.— Green  v.  BookhaH,  19  S.  C,  466. 

On  hearing  referee^s  report,  Judge  may  appoint  a  receiver,  without  notice 
having  been  given  therefor.— iWWmg  v.  Foster,  21  8.  C,  884.  And  it  wiU  be 
assumed,  in  absence  of  testimony  to  the  contrary,  that  the  Judge  did  his  duty 
and  ascertained  that  no  other  supplementary  proceedings  were  then  pending 
against  defendant.  —lb.  And  a  receiver  may  be  appointed  although  it  appears 
that  there  is  suf&cieut  property  in  debtor^s  hands  to  satisfy  the  judgment.— 
/6.    It  is  better  practice  to  require  bond  of  receiver  so  appointed.— /d.    A  re- 
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oeiyer  ahotild  not  be  authorized  to  sell  choeee  in  action,  unless  they  represent 
desperate  debts.—/ 6.  He  should,  after  paying  the  debts,  retom  to  the  debtor 
aU  property  remaining  in  his  hands.— 76. 

A  creditor  who  obtains  his  judgment  after  the  appointment  of  a  receiver  in 
a  former  proceeding  is  entitled  to  have  an  examination  of  the  debtor  ;  but  not 
to  have  appointment  of  another  receiver.— <S]parfcs  v.  Davia^  25  8.  C,  881. 

Sec.  319.  If  it  appear  that  a  person  or  corporation  alleged  to    Proceedings 
have  property  of  the   judgment   debtor,  or   indebted  to  him,  another  party  to 
claims  an  interest  in  the  property  adverse  to  him,  or  denies  the  §eniai  ^of'^in- 
debt,  such  interest  or  debt  shall  be  recoverable  only  in  an  action  judgment  debt- 
against  such    person  or   corporation  by  the   receiver ;  but  the  ~js;^  j825. 
Judge  may  by  order  forbid  a  transfer  or  other  disposition  of  such 
property  or  interest  till  a  sufficient  opportunity  be  given  to  the 
receiver  to  commence  the  action  and  prosecute  the  same  to  judg- 
ment and  execution ;  but  such  order  may  be  modified  or  dis- 
solved by  the  Judge  granting  the   same  at  any  time   on  such 
security  as  he  shall  direct. 

Sec.  320.  The  Judge  may,  in  his  discretion,  order  a  reference    Reference  by 
to  a  referee  agreed  upon  by  the  parties  or  appointed  by  him,  to  "Tb^jsae^ — 
report  the  evidence  or  the  facts,  and  may,  in  his  discretion, 
appoint  such  referee  in  the  first  order  at  any  time. 

Sec.  321.  The  Judge  may  allow  to  the  judgment  creditor,  or    co«ui  of  pro- 
to  any  party  so  examined,  whether  a  party  to  the  action  or  not,  j^to,  xiv.,  9327. 
witness  fees  and  disbursements  and  a  fixed  sum  in  addition,  not 
exceeding  thirty  dollars,  as  costs. 

Fee  to  plaintiiTs  attorney  not  allowed.— /)i/hnflr  v.  Foster,  21  S.  C,  334.  And 
a  fixed  sum  as  costs  must  be  fixed  by  the  Jndge  and  not  by  Clerk  of  the  Conrt. 
-lb. 

A  party  is  allowed  not  only  the  sum  provided  by  this  Section,  but  also  other 
costs  due  the  officers  of  Court,  and  the  attorneys,  for  their  services.— Dawnf- 
le*s  Co.  V.  Davis,  24  S.  C,  536.  Costs  of  $10  for  motion  for  appointment  of 
receiver  cannot  be  taxed,  without  order  of  Court  allowing  same.— /  6. 

No  error  to  aUow  sureties  of  debtor  their  fees  and  disbursements  as  wit- 
nesses and  also  a  fixed  sum  of  ten  AoWai^.— Cheatham  v.  Seawright,  80  S.  C, 
101. 

But  their  payment  cannot  be  enforced  by  judgment  and  execution  ;  but 
must  be  enforced  under  next  Section. — 76. 

Sec.  322.  If  any  person,  party  or  witness  disobey  an  order  of    niflobedience 
the  Judge  or  referee  duly  served,  such  person,  party  or  witness  punShed.  ^^ 
may  be  punished  by  the  Judge  as  for  a  contempt.     And  in  all    ^^-liaaj. 
cases  of  commitment  under  this  Chapter  the  person  committed 
may,  in  case  of  inability  to   perform   the  act  required,  or  to 
endure  the  imprisonment,  be  discharged  from  imprisonment  by 
the  Court  or  Judge  committing  him,  or  the  Court  in  which  the 
judgment  was  rendered,  on  such  terms  as  may  be  just. 
This  power  of  the  Court  to  enforce  its  own  orders  by  attachment  for  con- 
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tempt  is  not  in  violation  of  Section  14  of  declaration  of  rights  in  Ck>nstitntioii 
of  Bta.te.—Kennesaw  Co.  v.  Walker,  19  S.  C,  104. 

Bnt  such  attachment  shonld  not  issue  nntil  the  party  has  had  an  oppm- 
tnnity  to  answer.— E^aWe  v.  Stokes,  5  S.  C,  836 ;  Kennesaw  Co.  v.  Walker,  19 
S.  C,  104.  The  debtor^s  only  rehef,  therefore,  is  appeal,  not  habeas  corpus.— 
In  Re  Knox,  b&.  C,  71. 

The  payment  of  all  amounts  ordered  to  be  paid  under  the  preceding  Section 
must  be  enforced  as  here  prescribed,  and  not  by  judgment  and  execution.— 
Cheatham  v.  Seawright,  30  S.  C.  101. 


TITLE    X. 

OF  THE  COSTS  IN  CIVIL  ACTIONS. 

SBC.  I    SEC. 

828.  Costs,  except  In  chancery  cases,  to  839.  Costs  against  an  Infant  plaintiff, 
follow    event    of    action;   proviso;  |  880.  Costs  In  action  by  or  against  an  ex- 
chancery  costs.                                      I  ecutor  or  administrator,  trustee  of 

894.  Officers  may  take  oat  execution  for  ,  an  express  trost,  or  a  person  ex- 


costs. 

896.  Interest  on  verdict  or  report,  when 
allowed. 

886.  Costs,  how  to  be  Inserted  in  judg- 
ment; adjustment  of  Interlocutory 


837.  Costs  on  postponement  of  trial. 
828.  Costs  on  a  motion. 


pressly  authorized  by  statute  to  sue. 

881.  Costs  on  review  of  a  decision  of  an 
Inferior  Court  In  a  special  proceed- 
ing. 

882.  Costs  In  an  acdcm  by  the  State. 
888.  The  Uke. 

884.  Costs  against  assignee  after  acttop 
brought ;  of  cause  of  action. 


Costs,  except     Sectioil  323.  In  every  civil  action  commenced  or  prosecuted 
cas«,  to'^fofiow  in  the  Courts  of  record  of  this  State,  (except  cases  in  chancery,) 

^Jisq^ ^^[  the  attorneys  of  plaintiff  or  defendant  shall  be  entitled  to  recover 

1^' xiiV'^^*  ^^^*^  ^^^  disbursements  of  the  adverse  party  as  prescribed  in 
Sections  2547  to  2570,  inclusive,  of  the  Revised  Statutes,  such 
costs  to  be  allowed  as  of  coui"se  to  the  attorneys  of  plaintiff  or 
defendant,  and  all  oflScers  of  the  Court  thereto  entitled,  accord- 
ingly as  the  action  may  terminate,  and  to  be  inserted  in  the 
judgment  against  the  losing  party  to  such  action :  Provided, 
That  wherever,  in  any  action  for  assault,  battery,  false  imprison- 
ment, libel,  slander,  malicious  prosecution,  criminal  conversa- 
tion, or  seduction,  or  in  any  other  action  for  damages  for  torts, 
the  amount  recovered  shall  be  less  than  one  hundred  dollars,  the 
total  amount  of  costs  and  disbursements  shall  not  exceed  the 
amount  so  recovered  in  the  action,  provided  no  costs  be  allowed 
plaintiffs'  or  defendants'  attorneys,  except  on  actions  pending  or 
existing  liquidated  contracts  on  the  12th  day  of  January,  1893. 
Chancery  costs.  In  cases  in  chancery  the  same  rule  as  to  costs  shall  prevail, 
unless  otherwise  ordered  by  the  Court. 
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Costs  cannot  be  allowed  without  statutory  wamnt.—State  v.  Treasurer,  10     ^"— "-v"-^ 
S.  C,  41  ;  Scott  V.  Alexander,  27  S.  C,  15  ;  Sease  v.  Dobson,  3«  S.  C,  554.  And 
can  only  be  taxed  against  the  parties  to  the  record.— fiftofc  v.  MarshaM,  28  S. 
C,  550. 

Costs  are  not  allowed  in  special  proceedings ;  only  in  actions.— Columbia  Co. 
V.  Columbia^  4  S.  C,  402. 

Where  all  issues  in  a  pending  cause  have  been  submitted  to  arbitrators,  they 
may  award  who  shall  pay  the  coeX^R.—BoUman  v.  Bollman,  6  S.  C,  48. 

The  Court  declined  to  consider  whether,  since  the  Code,  costs  under  former 
laws  ooold  be  taxed.— Thompson  v.  Thompson,  6  8.  C,  287. 
Costs  are  in  the  nature  of  damages. — Kapp  v.  L/yons,  18  S.  C,  288. 
Where  complaint  is  dismissed,  plaintiif  is  liable  for  all  costs  of  the  refer- 
ences in  the  action.— Ht^tmin  v.  Stork,  25  8.  C,  267. 

Where  in  action  of  claim  and  delivery  the  verdict  gives  to  each  party  a  por- 
tion of  the  property  and  damages,  each  is  entitled  to  costs.- ^Ston^y  v.  Bailey, 
28S.  C.,156. 

Costs  follow  the  judgment  in  action  at  ]a.w.—Shuford  v.  Shingler,  30  8.  C, 
512. 

The  Court  that  gives  final  judgment  in  a  chancery  case  is  the  Court  to  order 
as  to  the  costs.—  Cooke  v.  Poole,  26  8.  C,  321.  A  succeeding  Judge  cannot  dis- 
turb such  order  by  the  trial  Judge.— 76. 

Costs  in  equity  cases,  being  within  discretion  of  the  Circuit  Judge,  would 
not  ordinarily  be  disturbed  bj'  the  8upreme  Court.— Afar«  v.  Connor,  9  S.  C, 
79  ;  Bratton  v.  Massey,  18  8.  C,  555  ;  Cooar  v.  SaUat,  22  8.  C,  265  ;  Gravely  v. 
Gravely,  25  8.  C,  2  ;  Finchr.  Finch,  28  8.  C,  165  ;  McAfee  v.  McAfee,  288.  C, 
218  ;  Bean  v.  Bean,  28  8.  C,  607  ;  ScoU  v.  Scott,  29  8.  C,  414  ;  Hunter  v.  Mills, 
29  8.  C,  72 ;  Booker  v.  Wingo,  29  8.  C,  116  ;  MilUr  v.  Stork,  29  8.  C,  325  ; 
Alexander  v.  Maroney,  80  8.  C,  886 ;  Anderson  v.  Butler,  31  8.  C,  184  ;  Bre- 
denburg  v.  Landrum,  32  8.  C,  216 ;  Young  v.  Edwards,  83  8.  C,  437  ;  Dendy 
V.  Waite,  36  8.  C,  560.  The  Judge  may  in  such  cases,  preparatory  to  their  in- 
sertion in  his  decree,  order  the  Clerk  to  estimate  the  costs.— Z>ta/  v.  Tappan, 
20  8.  C,  167. 

But  an  api)eal  alleging  error  in  awarding  costs  against  parties  not  liable  in 
law  therefor  will  be  determined  by  the  8upreme  Court.— -Sfcotf  v.  Alexaruier, 
20.8.  C. ,  120.  When  a  board  of  aldermen  have  the  one  issue  involved  in  a  case, 
charging  them  with  excess  of  authority,  decided  against  them,  they  are  liable 
for  costs.- 76. 

But  plaintifl  should  not  be  required  to  pay  costs  incurred  in  contest  between 
oo-defendants. —JtfcOradv  v.  Jones,  86  8.  C,  138.  And  a  pretended  purchaser 
who  resists  action  for  foreclosure  should  pay  costs.— i)end|/  v.  Waite,  86  8.  C, 
560. 

The  special  provision  in  the  Qeneral  8tatutes  as  to  dower,  requiring  the  de- 
fendant to  pay  the  expenses,  must  be  regarded  as  an  exception  to  this  general 
rule  as  to  costs,  and  the  demandant  is  not  liable  for  costs  on  exceptions  to  re- 
turn of  commissioners.— Fooa^  v.  Merriweather,  20  8.  C,  837. 

Sec.  324,  Whenever  a  case  may  be  settled  or  determined  at    offleere  may 
the  mutual  cost  of  parties,  ar  discontinued  or  settled  by  plaintiff,  Son  for^oosS"" 
or  the  judgment  shall  be  for  defendant,  or  the  execution  against  is^s*  xvi.,  m. 
the  defendant  shall  be  returned  nulla  bo7ia,  any  of  the  officers 
aforesaid  shall  have  power  to  issue  an  execution  for  his  costs,  or 
the  Clerk  may  issue  for  the  whole,  directed  to  the  Sheriff,  who 
is  authorized  and  required  to  execute  such  process  as  in  other 
cases  of  execution  delivered  to  him. 
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'  ^^  '  Sec.  325.  When  the  judgment  is  for  the  recovery  of  money, 
verdict  or  re-  interest  from  the  time  of  the  verdict  or  report,  until  judgment 
Ew^r  ^^  be  finally  entered,  shall  be  computed  by  the  Clerk,  and  added  to 
1870,  XIV.,  8888.  ^he  costs  of  the  party  entitled  thereto. 

SUgall  V.  Bolt,  11  S.  C,  522. 
Costs,  how  to      Sec.  326.  The  Clerk  shall  insert  in  the  entry  of  judgment, 


Judg^ntefad"  on  the  application  of  the  prevailing  party,  upon  five  days'  notice 
teriocutorycoSs  ^o  the  other,  except  when  the  attorneys  reside  in  the  same  city, 


lb.,  1887.  village  or  town,  and  then  upon  two  days^  notice,  the  sum  of  the 
allowances  for  costs  and  disbursements,  as  provided  by  law,  the 
necessary  disbursements,  including  the  fees  of  officers  allowed  by 
law,  the  fees  of  witnesses,  the  reasonable  compensation  of  com- 
missioner in  taking  depositions,  the  fees  of  referees,  and  the 
expense  of  printing  the  papers  for  any  hearing,  when  required 
by  a  rule  of  the  Court.  The  disbursements  shall  be  stated  in 
detail  and  verified  by  affidavit.  A  copy  of  the  items  of  the  costs 
and  disbursements  shall  be  served,  with  a  notice  of  adjustment. 
Whenever  it  shall  be  necessary  to  adjust  costs  in  any  interlocu- 
tory proceeding  in  an  action,  or  in  any  special  proceedings,  the 
same  shall  be  adjusted  by  the  Judge  before  whom  the  same  may 
be  heard,  or  the  Court  before  which  the  same  may  be  decided  or 
pending,  or  in  such  other  manner  as  the  Judge  or  Court  may 
direct. 

This  Section  does  not  require  that  the  costs  and  disbnTsements  shaU  be  taxed 
by  the  Clerk  exclnsively ;  but  the  Conrt  in  equity  cases  has  control  of  the 
qnestion  of  costs.— Z>tai  v.  TappaiL,  20  S.  C,  167. 

Andit  does  not  prevent  taxation  by  the  Master.— 76.  But  erroneous  taxa> 
tion  directed  by  the  Court  wiU  be  reviewed  by  the  Supreme  Court.— Dttttny 
V.  Foster,  21  S.  C,  334. 

Unless  the  costs  have  been  taxed  by  the  Clerk  and  a  motion  to  correct  the 
taxation  has  been  decided  in  the  Court  below,  the  Supreme  Court  wiU  not  con- 
sider any  question  as  to  sarae.— Bradley  v.  RocUesperger,  6  S.  C,  291 ;  DiUing 
V.  Foster,  21  S.  C,  334  ;  Cooke  v.  Poole,  26  S.  C,  821 ;  Hecht  v.  Friesleben,  28 
S.  C,  181  ;  Armstrong  v.  Friesleben,  28  S.  C,  605. 

But  when  the  taxation  has  been  heard  and  confirmed  by  Circuit  Court,  ap- 
peal lies  to  Supreme  Court.— Stegall  v.  BoU,  11  S.  C,  522.  But  such  order  of 
confirmation  is  not  a  final  judgment  that  allows  previous  orders  to  be  re- 
viewed.—Hti/Tm  an  V.  Stork,  2.5  S.  C,  267. 

Notice  of  taxation  may  be  given  by  Clerk  as  weU  as  by  the  attorneys.- Oure- 
ton  V.  Westfield,  24  S.  C,  457. 

The  fees  of  the  officers  and  witnesses  are  in  theory  the  disbursements  paid 
by  prevailing  party  ;  but  it  is  not  error  to  tax  them  as  due  to  them.— Leiris  v. 
Brotvn,  16  S.  C,  58.  And  the  costs  of  the  officers  need  not  be  sworn  to  or  cer- 
tified by  iYxem.—Curetcm  v.  Westfield,  24  S.  C,  451. 

Production  of  subpcena  writ  is  not  necessary  to  entitle  witness  to  tax  his 
fees.— 76. 

Disbursements  must  be  taxed  under  the  fee  bill  in  force  at  time  incurred.— 
Jb, 
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Bat  they  must  be  verified  or  not  allowed.-  Cureton  v.  Weatfield,  24  S.  C,     ^— ^^y-^-^ 
467. 

"A  rule  of  Court"  means  a  pre-existing  rule  of  general  operation,  and  not  a 
mere  order  jwio  hoc  vice,— Scott  v.  Alexander,  27  S.  C,  15. 

The  rules  of  Court  require  printing  of  papers  only  in  the  Supreme  Court ;  so 
that  printing  of  papers  in  the  Circuit  Court  cannot  be  taxed.— 76. 

Fees  of  stenographer  cannot  be  taxed.— 76. 

Sec,  327,  When  an  application  shall  be  raade  to  a  Court  or  costs  on  post- 
referee  to  postpone  a  trial,  the  payment  to  the  adverse  party  of  a  ESSi^"®" 

sum  not  exceeding  ten  dollars,  besides  the  fees  of  witnesses,  may  ^^' **^- 
be  imposed  as  the  condition  of  granting  the  postponement. 

Sec,  328,  Costs  may  be  allowed  on  a  motion,  in  the  discre-  cost  on  a 

tion  of  the  Court  or  Judge,  not  exceeding  ten  dollars,  and  may  ib.,mi. 
be  absolute  or  directed  to  abide  the  event  of  the  action. 

Such  costs  are  discretionary  with  the  Court  and  cannot  be  taxed  without 
order  allowing  them,— Dauntless  Co,  v.  Davis,  24  S.  C. ,  536. 

Appeal  from  refusal  of  Clerk  to  tax  costs  is  not  such  Tnot\on.—St€Ue  v.  Mar- 
shaU,  28  S.  C,  560. 

Sec.  329.  When  costs  and  disbursements  are  adjudged  against    cost  apunst 
an  infant  plaintiff,  the  guardian  by  whom  he  appeared  in  theSSr.     ^  ^ 
action  shall  be  responsible  therefor,  and  payment  thereof  may  be    ^^•*'^^- 
enforced  by  attachment. 

Sec.  330,  In  an  action  prosecuted  or  defended  by  an  execu-  costs  in  action 
tor,  administrator,  trustee  of  an  express  trust,  or  a  person  ex-  ex^tS^a^ 
pressly  authorized  by  statute,  costs  shall  be  recovered,  as  in  an  SrJ^^of  anei 
action  by  and  against  a  person  prosecuting  or  defending  in  his  pSS^Sjp^^ 
own  right ;  but  such  costs  shall  be  chargeable  only  upon  or  col-  SatotetoHiw.^^ 
lected  of  the  estate,  fund,  or  party  represented,  unless  the  Court  ^^^^  xiv.,s»i8. 
shall  direct  the  same  to  be  paid  by  the  plaintiff  or  defendant 
personally,  for  mismanagement  or  bad  faith  in  such  action  or 
defense. 

The  Court  has  no  right  to  require  an  administrator  to  pay  costs  of  an  action, 
personally,  unless  he  has  been  guilty  of  mismanagement  or  bad  faith  in  that 
action.— Clark  v.  Wright,  26  S.  C,  196.  And  the  Court  should  charge  the 
assigned  estate  with  costs  where  the  assignee  had  not  made  himself  so  liable 
"for  mismanagement  or  bad  faith  in  the  conduct  of  the  business."— -4 A:*?r«  v. 
Rowan,  36  8.  C,  87. 

Sec,  331,  When  the  decision  of  a  Court  of  inferior  jurisdic-  costs  onreview 
tion  in  a  special  proceeding,  including  appeals  from  Probate  J^  *  n^AVr 
Courts,  shall  be  brought  before  the  Circuit  Court  for  review,  ^,^^1  proJSed. 
such  proceeding  shall,  for  all  purposes  of  costs,  be  deemed  an  ^^•—  _-  - 
action  at  issue,  on  a  question  of  law,  from  the  time  the  same 
shall  be  brought  into  Court,  and  costs  thereon  shall  be  awarded 
and  collected  as  provided  by  law. 
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"^^"^'""^  Sec.  332.  In  all  civil  actions  prosecuted  in  the  name  of  the 
aon  by  the  state  State,  by  an  officer  duly  authorized  for  that  purpose,  the  State 

15.,  §846.  shall  be  liable  for  costs  in  the  same  cases,  and  to  the  same 
extent,  as  private  parties.  If  a  private  person  be  joined  with  the 
State  as  plaintiff,  he  shall  be  liable  in  the  first  instance  for  the 
defendant's  costs,  which  shall  not  be  recovered  of  the  State  till 
after  execution  issued  therefor  against  such  private  party  and 
returned  unsatisfied. 

The  ute.  Sec.  333.  In  an  action  prosecuted  in  the  name  of  the  State 

for  the  recovery  of  money  or  property,  or  to  establish  a  right  or 
claim  for  the  benefit  of  any  County,  city,  town,  village,  corpora- 
tion, or  person,  costs  awarded  against  the  plaintiff  shall  be  a 
charge  against  the  party  for  whose  benefit  the  action  was  prose- 
cuted, and  not  against  the  State. 

Costs  against      gee.  334.  In  actions  in  which  the  cause  of  action  shall,  by 

assignee  after       ^'^^^^  v^*«  ?     j 

acuon  brought,  assignment  after  the  commencement  of  the  action,  or  in  any 
of  cause  of  ac-    ^    °  ,  ^,  ^         .  ^  ^      / 

«pn. other  manner,  become  the  property  of  a  person  not  a  party  to 

jft.,  §847.  ^^  action,  such  person  shall  be  liable  for  the  costs  and  disburse- 
ments in  the  same  manner  as  if  he  were  a  party,  and  payment 
thereof  may  be  enforced  by  attachment. 

Co6ts  against  a  person  not  iMirty  to  the  action  cannot  be  taxed  by  the  Clerk ; 
they  can  only  be  enforced  by  attachment  on  rule  to  show  cause.— /Sltote  v. 
MarshaU,  28  S.  C,  569. 


TITLE  XL 

OF  APPEALS  IN  CIVIL  ACTIONS. 


Chapter     I. — Appeals  in  General, 
Chapter   II. — Appeals  to  the  Supreme  Court. 
Chapter  III. — Appeal  to  the  Circuit  Court  from  an  Inferior 
Court. 


CHAPTER   I. 
Appeals  in  General. 


SBC 

885.  Mode   of   reylewinff    Judgment   or 

order. 
386.  Orders  made  out  of  Court,  bow  ra* 

cated  or  modified. 

887.  Who  may  appeaL 

888.  Parties,  how  designated  on  appeal. 

889.  Appeal,  how  made. 


SBC. 

840.  Clerk  to  transmit  papers  to  appellate 
Court. 

841.  Intermediate  orders  affecting  tbe 
Judgment  may  be  reviewed  on  tbe 
appeal  from  tbe  Judgment. 

843.  Judgment  on  appeaL 
848.  How  and  wben  printing,  etc,  dis- 
pensed wltb. 
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Section  336.  The  only  mode  of  reviewing  a  judgment  or    ^"-^^v"""^ 
order  in  a  civil  or  criminal  action  shall  be  that  prescribed  by  vill^g^udgl 

j.i^«     rp-j.!-.  mentor  order. 

iniS    lltie.  f870,  XIV.,  5849. 

No  ai^peal  lies  from  a  verdict  of  a  jxury.—Winsmith  v.  Walker,  5  S.  C,  473 ; 

Bank  v.  Gary,  14  S.  C,  572.    Nor  from  order  made  out  of  Court,  without 

notice  to  the  adverse  party.— HiW  v.  Watson,  10  S.  C,  268. 

Sec.  336.  An  order  made  out  of  Court,  without  notice  tp  ordere  made 
the  adverse  party,  may  be  vacated  or  modified,  without  notice,  Sow  v^acaSnmr 
by  the  Judge  who  made  it,  or  may  be  vacated  or  modified,  on  "^5°^^ — 
notice,  in  the  manner  in  which  other  motions  are  made. 

Sec.  337.  Any  party  aggrieved  may  appeal  in  the  cases  pre-  ^^^  °»*y  »p- 

scribed  in  this  Title.  ~ib.,»35i. 

The  word  "cases'*  comprehends  special  proceedings.— ^S^ase  v.  Dobson,  36 
8.  C,  554. 

Sec.  338.  The  party  appealing  shall  be  known  as  the  appel-    Parties,  how 
lant,  and  the  adverse  party  as  the  respondent.     But  the  title  of  app^^  ^ 
the  action  shall  not  be  changed  in  consequence  of  the  appeal.         ^^"  **^- 

Sec.  339.  (!•)  An  appeal  must  be  made  by  the  service  of  a    Appeal,  how 
notice,  in  writing,  on  the  adverse  party  or  his  attorney,  and,  in  ^//j^gasg.  ig-^; 
the  cases  provided  by  law,  on  the  Judge  or  Trial  Justice,  or  fvu.,^.  ^*^' 
other  oflBcer  who  heard  the  cause,  with  whom  the  judgment  or 
order  appealed  from  is  entered,  stating  the  appeal  from  the  same, 
or  some  specified  part  thereof.     (2.)  When  a  party  shall  give,  in 
good  faith,  notice  of  appeal  from  a  judgment  or  order,  and  shall 
omit,  through  mistake,  to  do  any  other  act  necessary  to  perfect 
the  appeal  or   to  stay   proceedings,  the  Court  may  permit  an 
amendment  on  such  terms  as  may  be  just. 

A  notice  of  appeal  from  an  order  for  judgment,  instead  of  from  the  judg- 
ment itself,  will  be  treated  as  proper  notice.— Boy^sf on  v.  Crews,  2  S.  C,  422. 
The  notice  must  be  in  writing.— .4 &ncy  v.  Cole,  80  S.  C,  607. 

See  cases  under  Sec.  349. 

Sec.  340.  If  the  appellant  shall  not,  within  twenty  days  after    cierktotrans- 
his  appeal  is  perfected,  cause  a  certified  copy  of  the  notice  of  appellate  court, 
appeal  and  of  the  judgment  roll,  or,  if  the  appeal  be  from  an  ^^'^'  ^^"  *^* 
order  or  any  part  thereof,  a  certified  copy  of  such  order,  and  the 
papers  upon  which  the  order  was  granted,  to  be  transmitted  to 
the  appellate  Court  by  the  Clerk  with  whom  the  notice  of  appeal 
is  filed,  the  respondent  may  cause  such  certified  copy  to  be  trans- 
mitted by  such  Clerk  to  the  appellate  Court,  and  recover  the 
expenses  thereof,  as  a  disbursement  on  such  appeal,  in  case  the 
judgment  or  order  appealed  from  shall  be  in  whole  or  in  part 
affirmed  ;  and  this  provision  shall  apply  to  all  appeals  heretofore 
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'^"^"v^^    taken,  where  the  appeal  has  not  been  dismissed  in  the  manner 

provided  by  the  rules  of  the  appellate  Court. 
Intermediate      Scc,  341.  Upon  an  appeal  from  a  judgment,  the  Court  may 
the"judgment  review  any  immediate  order  involving  the  merits  and  necessarily 

may  be  review-     /»     j..        ii        •    j  i 

ed  on  the  appeal  atiectmg  the  judgment. 

from  the  Judg- 
ment. 
1870,  XIV.,  9865T 


Judj 


api 


lb.,  8356. 


See  cases  under  Section  11. 

Sec.  342.  Upon  an  appeal  from  a  judgment  or  order,  the 

appellate  Court  may  reverse,  aflSrm  or  modify  the  judgment  or 

order  appealed  from,  in  the  respect  mentioned  in  the  notice  of 

appeal,  and  as  to  any  or  all  of  the  parties,  and  may,  if  necessary 

or  proper,  order  a  new  trial.     When  the  judgment  is  reversed  or 

modified,  the  appellate  Court  may  make  complete  restitution  of 

all  property  and  rights  lost  by  the  erroneous  judgment. 

The  Supreme  Court  cannot  modify  a  judgment  of  the  Court  below,  in  a  case 
at  law ;  it  can  only  reverse  or  afi&rm.  —Hosford  v.  Wynn^  22  S.  C,  813. 

How  and  when      Scc.  343.  No  rule  or  order  of  any  Court  or  Judge  shall  require 

dtepen^'wfe  the  printing  of  any  brief,  report,  or  other  paper  connected  with 

\m,  XV.,  501.  appeals,  by  any  party  to  an  action  or  proceeding  who  makes  an 

affidavit,  to  be  filed  with  the  Clerk  of  the  Supreme  Court,  that 

he  or  she  is  unable  to  pay  for  such  printing. 


CHAPTER  II. 

Appeals  to  the  Supreme  Court. 


Sec. 
344.  Appeal,  In  what  cases. 

845.  When  appeal  may  be  taken ;  notice ; 
serving  case  and  exceptions;  propos- 
ing amendments  settling  case ;  dock- 
eting appeal;  waiver  of;  agreed 
statement. 

846.  When  notice  of  appeal  may  stay  exe- 
cution ;  undertaking  on  appeal. 

847.  New  undertaking  in  case  sureties  in- 
solvent. 

848.  Extending  time  for  certain  steps  in 
appeals. 

849.  Appeal,  how  perfected. 

350.  If  judgment  be  to  deliver  document 
or  personal  property,  it  must  be  de- 
posited or  security  given. 


Sec. 


851.  If  judgment  be  to  execute  convey- 
ance, it  must  be  executed  and  de- 
posited. 

862.  Security  where  judgment  it  to  de- 
liver real  property,  or  for  a  sale  of 
mortgaged  premises. 

858.  Stay  of  proceedings  upon  security  be- 
ing given. 

854.  Undertakings  may  be  in  one  Instni- 
ment  or  several. 

855.  Security  to  be  approved  and  sureties 
to  justify. 

850.  Perishable  property  may  be  sold,  not- 
withstanding appeal. 
857.  Undertaking  most  be  (lied. 


Appeal, 
what  cases. 


n  Section  344.  An  appeal  may  be  taken  to  the  Supreme  Court 
in  the  cases  mentioned  in  Section  11.     When  the  Circuit  Court 

*  shall  render  judgment  upon  a  verdict  taken,  subject  to  the  opin- 
ion of  the  Court,  the  questions  or  conclusions  of  law,  together 
with  a  concise  statement  of  the  facts  upon  which  they  arose, 
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shall  be  prepared  by  and  under  the  direction  of  the  Court,  and    ^'■'"v-^^ 
shall  be  filed  with  the   judgment  roll  and  be  deemed  a  part 
thereof  for  the  purposes  of  a  review  in  the  Supreme  Court. 

The  provisions  of  this  Section  shall  apply  to  any  judgment 
therein  mentioned  that  has  been  heretofore  rendered,  and  upon 
which  an  appeal  has  been  brought  and  is  now  pending,  or  upon 
which  an  appeal  shall  hereafter  be  brought.  When  the  return 
has  already  been  filed  with  the  Clerk  of  the  Supreme  Court,  such 
statement  shall  be  filed  with  him  and  be  deemed  a  part  of  such 
return. 

Sec.  345.  !•  Ill  every  appeal  to  the  Supreme  Court  from  an    wben  appeal 
order,  decree  or  judgment  granted  or  rendered  at  chambers  from  notice;  servtag 
which  an  appeal  may  be  taken  to  the  Supreme  Court,  the  appel-  uons;  proposing 
lant  or  his  attorney  shall,  within  ten  days  after  written  notice  settling  case, 
that  such  order  has  been  granted  or  decree  or  judgment  ren- peal,^waSrCT*o^ 
dered,  give  notice  to  the  opposite  party  or  his  attorney  of  his  ment.^ 
intention  to  appeal;  and  in  all  other  appeals  to  the  Supreme jg^^^y^-'^i 
Court  the  appellant  or  his  attorney  shall,  within  ten  days  after  }^;  |^|J-^' 
the  ricing  of  the  Circuit  Court,  give  like  notice  of  his  intention 
to  appeal  to  the  opposite  party  or  his  attorney,  and  within  thirty 
days  after  such  notice  the  appellant  or  his  attorney  shall  prepare 
a  case  with  exceptions  and  serve  them  on  the  opposite  party  or 
his  attorney.     The  respondent,  within  ten  days  after  service  of 
such  case,  may  propose  any  objection  thereto  or  alteration  thereof, 
and  the  case  shall  be  settled  in  such  mode  as  may  be  provided  in 
the  rules  of  the  Supreme  Court. 

2.  The  case  shall  be  placed  on  the  docket  of  the  Supreme 
Court  at  such  time  as  may  be  fixed  by  the  rules  of  the  Supreme 
Court. 

3.  Whenever  the  appellant  shall  fail  to  perfect  his  appeal,  his 
failure  to  do  so  shall  amount  to  a  waiver  thereof,  unless  the 
Court  permit  the  appeal  to  be  perfected  as  provided  in  Sections 
339  and  349. 

4.  Upon  appeals  to  the  Supreme  Court,  in  case  the  attorneys 
for  the  appellant  and  respondent  shall  agree  upon  a  statement  of 
the  case  as  prepared  by  them  for  the  hearing  of  the  Supreme 
Court,  such  statement  of  the  case  shall  be  a  sufficient  brief  of 
the  same,  and  no  return  or  other  paper  from  the  Circuit  Court 
shaU  be  required. 

Upon  the  transmission  of  a  certified  copy  of  such  agreement 
to  the  Clerk  of  the  appellate  Court,  within  the  time  now 
required  by  law,  he  shall  place  said  cause  on  the  docket  for  a 
hearing  by  said  Court. 
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The  time  for  appeal  mns  from  written  notice  of  the  judgment  at  chambers, 
notwithstanding  actual  notice  previously  had.— LaA;e  v.  Moore,  12  8.  C,  5W. 

Notice  of  appeal  within  ten  days  after  entry  of  judgment  on  a  verdict,  but 
more  than  ten  days  after  rising  of  the  Court,  is  sufficient.— Ban*  v.  Gary,  14 
S.  C,  571 ;  Molair  v.  R.  R.  Co,,  81  8.  C,  510. 

Where  party  fails  to  serve  notice  of  appeal  within  the  time,  the  appeal  will 
be  dismissed  on  motion.— iJogrcra  v.  Nash,  12  8.  C,  559.  8o  if  he  fail  to  serve 
his  case  within  time.— /6.;  McElwee  v.  McElwee,  14  8.  C,  623. 

The  Supreme  Court  has  no  power  to  remedy  the  omission  to  give  notice  of 
appeal  within  the  ten  days,  which  is  imperative.— itenwefccr  v.  Warren,  20  S. 
C,  581. 

Nor  to  extend  the  time  within  which  to  serve  the  case.— /Spurry  v.  Coleman, 
14  8.  C,  160. 

Notice  of  api)eal  within  ten  days  from  notice  of  filing  a  decree  at  chambers, 
and  service  of  case  within  thirty  days  thereafter,  is  a  compliance  with  the 
leLW.—Oodbold  v.  Vance,  14  8.  C,  458. 

Appeal  dismissed  because  notice  was  not  served  in  time.  Service  being  de- 
nied, appellant  was  bound  to  prove  it.— Allen  v.  Stokes^  19  8.  C,  602. 

The  appellant  is  confined  to  matters  in  Judge^s  view  of  the  case  and  em- 
braced in  his  exceptions  ;  but  respondent  may  rely  upon  other  and  any  grounds 
to  sustain  the  judgment.— Stm^em  Co.  v.  Thew,  5  8.  C,  5 ;  Sheriff  v.  Wel- 
bom,  14  S.  C,  487. 

Where  an  exception  is  founded  on  facts,  they  must  appear  in  the  case,  and 
not  in  the  exception  alone,  or  the  Supreme  Court  will  not  consider  it.—Thomp- 
8on  V.  Thompson,  6  8.  C,  279 ;  State  v.  Satterwhite,  20  8.  C,  538  ;  McPheraon  v. 
McPherson,  21  8.  C,  267 :  Stat£  v.  Jenkins,  21  8.  C,  596. 

Exceptions  must  point  out  the  specific  errors  complained  of. Shelt^m  v. 
Maybin,  4  8.  C,  541 ;  Fox  v.  R.  R.  Co.,  4  8.  C,  544 ;  Winsmith  v.  Walker,  5  8. 
C,  4TS  ;  R.  R.  Co.  v.  R.  R.  Co.,  7  8.  C,  410  ;  Clarke  v.  Harper,  8  8.  C,  256; 
State  V.  Coleman,  11  8.  C,  392 ;  Laturence  v.  Or^mbling,  18  8,  C,  120  ;  John- 
son V.  Clarke,  15  S.  C,  72  ;  Cureton  v.  Dargan,  16  S.  C,  619  ;  McClure  v.  Lan- 
caster, 24  8.  C,  280. 

(General  exceptions  will  not  be  considered.— Stote  v.  Oilreath,  16  8.  C,  105 ; 
Parts  V.  DuPre,  17  8.  C,  288  ;  Walker  v.  Walker,  17  8.  C,  338 ;  Fields  v. 
Hurst,  20  8.  C,  293  ;  Cureton  v.  Stokes,  20  8.  C,  588  ;  Johnson  v.  Frazee,  20  S. 
C,  503  ;  Lanier  v.  Tolles&n,  20  8.  C,  62  ;  Bauskett  v.  KeiU,  22  8.  C,  200  ;  Co- 
var  V.  SalltU,  22  8.  C,  271  ;  Fudigon  v.  Oablet,  24  S.  C,  478  ;  Coin  v.  Coin,  24 
8.  C,  597. 

An  exception  in  the  nature  of  argument  is  not  in  proper  form.— Alsbrook  v. 
Watts,  19  8.  C,  543. 

Exceptions  by  mere  reference  back  to  exceptions  considered  on  Circuit  are 
not  in  proper  form.— ifarfttn  v.  Parker,  19  8.  C,  598. 

The  exceptions  must  be  served  within  the  required  time.— BeW  v.  Wheeler, 
3  8.  C,  104  ;  Weatherly  v.  Jackson,  3  8.  C,  228  ;  SpraU  v.  Pierson,  4  8.  C,  306 ; 
Kibler  v.  Mcllwaine,  12  8.  C,  555  ;  Rogers  v.  Nash,  12  8.  C,  569  ;  Sullivan  v. 
Speights,  12  8.  C,  561 ;  iiic  Parte  Clyde,  14  8.  C,  385 ;  Blakely  v.  Frazier,  15 
8.  C,  600. 

A  *'  case"  is  a  clear  and  intelligible  statement  of  all  the  proceedings  on  the 
trial  important  to  a  review  of  a  cause,  upon  the  points  raised  by  the  appeal.— 
Sullivan  v.  Thomas,  3  8.  C,  531. 

The  proposed  case  may  be  served  in  parts,  so  they  are  within  time.— ^rc*«r 
V.  Long,  35  8.  C,  585.    A  copy  of  the  case  may  be  filed.— /5. 

The  power  of  a  Judge  to  settle  a  case  is  not  personal,  but  may  be  exercised 
by  his  successor  in  oflUce.— C/io^fc  v.  Patterson,  4  8.  C,  98. 

He  settles  the  case  at  the  time  and  place  for  settlement,  and  must  not  regard 
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the  respondents  amendments  proposed  as  abandoned  because  his  attorney  does  ""-"^v^-^ 
not  appear.— /  6. 

The  case  may  be  settled  npon  affidavits  and  other  proof  s,  as  well  as  upon  the 
minutes  and  personal  recollections  of  the  Judge.— /  6. 

If  case  proposed  does  not  satisfy  respondent,  he  must  proceed  to  remedy  it 
under  the  rules,  as  no  ex  parte  statements  will  be  considered  by  the  Supreme 
Court.- flbnie»5y  v.  Burdell,  98.  C,  808 ;  Ransom  v.  Anderson,  9  S.  C,  488. 

If  brief  presented  is  not  the  case  as  settled,  the  appeal  will  be  dismissed.- 
CoUins  V.  RtmmiUat,  22  S.  C,  889. 

If  case  for  appeal  is  incorrect  or  improper,  it  can  only  be  taken  advantage 
of  on  xnroper  motion  before  the  submission  or  hearing ;  it  is  too  late  after  hear- 
ing begins. —5uZh'van  V.  Thomas,  8  S.  C,  548  ;  Redding  v.  R,  R.  Co.,  5  S.  C,  67; 
Qreen  v.  R.  R,  Co,,  6  S.  C,  842. 

The  case  is  defective  if  it  does  not  contain  a  proper  statement  of  the  nature 
€i  the  issue  to  which  the  judgment  appealed  relates.— Trotter  v.  Robinson,  6 
a  C,  410. 

And  when  it  does  not  contain  an  intelligible  statement  of  the  case  and 
grounds  of  appeal  it  will  be  stricken  from  the  docket.— ^^umafe  v.  Powell,  5 
8.  C. ,  286.  Or  if  it  does  not  contain  exceptions  specifying  the  errors  complained 
of.— CTureeon  v.  Dargan,  16  S.  C,  619. 

When  party  fails  to  file  return  within  forty  days  as  required  by  the  Rule  1 
of  Supreme  Court,  his  appeal  will  be  dismissed  on  motion.— Agnew  v.  Adams, 
24  8.  C,  90  ;  Nabors  v.  Latimer,  80  8.  C,  607 ;  Abney  v.  Cole,  80  8.  C,  607  ; 
CcUvo  V.  R.  R.  Co.,  80  8.  C,  608.  Where  both  parties  appeal,  one  docketing  is 
sufficient.— Coleman  v.  Keels,  31  8.  C,  601. 

Where  appellant  fails  to  appear  on  regular  call  of  case  on  the  docket,  the 
appeal  win  be  dismissed,  on  motion,  for  want  of  prosecution.- Vam  v.  Wil- 
liams, SO  8.  C,  606. 

Where  waiver  and  order  of  dismissal  by  Clerk  have  not  been  brought  to  at- 
tention of  the  Court,  and  the  papers  presented  show  an  appeal,  the  Court  will 
consider  it.— Coleman  v.  Keels,  81 8.  C,  601. 

An  *'  agreed  case,''  with  notice  of  appeal  and  exceptions,  constitutes  the  re- 
turn, and  no  other  papers  are  required  to  be  filed.— Jlfc^air  v.  Craig,  34  8.  C, 
9 ;  Davis  v.  Pollock,  85  8.  C,  584. 

It  must  be  filed  with  Clerk  of  the  Circuit  Court,  within  ten  days,  under 
Bule  49  of  that  Conrt.—Chisolfn  v.  Providence  Co.,  85  8.  C,  599. 

Sec.  346.  A  notice  of  appeal  from  a  judgment  directing  the    when  notice 
payment  of  money  shall  not  stay  the  execution  of  the  judgment  ^y^e^WSn^; 
unless  the  presiding  Judge  before  whom  the  judgment  was  ob-  Jp^S^'^  ^° 
tained  shall  grant  a  stay  of  execution ;  but  after  notice  of  appeal  j^ff^^xv ' 
the  plaintiff  shall  not  enforce  a  sale  of  property  without  giving  wi.  * 
an  undertaking  or  bond  to  the  defendant,  with  two  good  sure- 
ties, in  double  the  appraised  value  of  the  property,  or  double  the 
amonnt  of  the  judgment,  conditioned  to  pay  all  damages  which 
the  defendant  may  sustain  by  reason  of  such  sale  in  case  the 
judgment  is  reversed.     Nor  shall  the  plaintiff  in  such  case  be 
allowed  to  proceed  with  a  sale  of  defendant's  property  if  the 
defendant  do  enter  into  an  undertaking,  with  good  sureties,  in 
double  the  appraised  valued  of  the  said  property,  or  the  amount 
of  the  judgment,  to  pay  the  judgment,  with  legal  interest,  and 
11 
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all  costs  and  damages  which  the  plaintifE  may  sustain  by  reason 
of  the  appeal,  or  produce  the  property  levied  on,  and  submit  to 
the  sale  in  case  the  judgment  be  confirmed. 

The  stay  of  ezecation  is  discretioiiaiy  with  the  Judge ;  it  is  not  mandstoiy. 
—Brown  v.  Buttz,  15  S.  C,  488. 

Sheriff  after  appeal  is  not  guilty  of  any  breach  of  duty  in  failing  to  enforce 
a  sale  of  property,  without  the  plaintiff  giving  the  bond  so  required.— iStal«  y. 
Oilreath,  16  S.  C,  100. 

New  under-     Scc.  347.  Whenever  it  shall  be  made  satisfactorily  to  appear 
suret^B  laBoT'  to  the  Court  that  since  the  execution  of  the  undertaking  the 
^!^xiv.,  g860.  sureties  have  become  insolvent,  the  Court  may,  by  rule  or  order, 
require  the  appellant  to  execute,  file  and  serve  a  new  undertak- 
ing as  above  ;  and  in  case  of  neglect  to  execute  such  undertaking 
within  twenty  days  after  the  service  of  a  copy  of  the  rule  or 
order  requiring  such  new  undertaking,  the  appeal  may,  on  mo- 
tion to  the  Court,  be  dismissed  with  costs.     Whenever  it  shall 
be  necessary  for  a  party  to  any  action  or  proceeding  to  give  a 
bond  or  an  undertaking  with  surety  or  sureties,  he  may,  in  lien 
thereof,  deposit  with  the  officer,  or  into  Court,  as  the  case  may 
require,  money  to  the  amount  for  which  such  bond  or  undertak- 
ing is  to  be  given.     The  Court  in  which  such  action  or  proceed- 
ing is  pending  may  direct  what  disposition  shall  be  made  of  such 
money  pending  the  action  or  proceeding.     In  any  case  where, 
by  this  Section,  the  money  is  to  be  deposited  with  an  officer,  a 
Judge  of  the  Court,  in  term  or  at  chambers,  upon  the  applica- 
tion of  either  party,  may,  before  such  deposit  is  made,  order  it 
to  be  deposited  in  Court  instead  of  with  such  officer ;  and  a 
deposit  made  pursuant  to  such  order  shall  be  of  the  same  effect 
as  if  made  with  such  officer. 
Extending  time     Scc.  348.  The  time  for  taking  any  step  or  proceeding  in  the 
ta'appeate.^  ^  preparation  and  perfection  of  appeals  from  the  Circuit  Courts  to 
868^  ^^^'■'  ^^®  Supreme  Court,  as  now  prescribed  by  law,  may  be  extended 
by  the  Judge  who  heard  the  cause,  or  by  any  one  of  the  Justices 
of  the  Supreme  Court,  upon  four  days'  notice  of  such  motion 
being  first  given  to  the  opposite  party,  except  the  time  of  giving 
notice  of  appeal  to  the  opposite  party. 

The  Supreme  Court  has  no  power  to  remedy  the  omission  to  give  the  notice 
of  appeal  within  the  required  time  of  ten  days.— iJennefcer  v.  Warren^  20  S. 
C.,581. 

Such  motion  for  extension  of  time  must  be  made  before  the  expiration  of 
the  time  limited.— Strihling  v.  JohnSy  16  8.  C,  112  ;  Tribble  v.  Poore,  28  S.  C, 
565. 

peri^ted.  ^^^     Sec.  349.  When  any  party  shall  omit,  through  mistake  or 
^880,  XVII..  inadvertence,  to  do  any  act  or  acts  necessary  to  perfect  an  appeal. 
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or  to  stay  proceeding,  the  Supreme  Court  may,  in  their  discre- 
tion, permit  such  act  or  acts  to  he  done  at  any  time  to  perfect 
the  appeal  on  snoh  terms  as  may  he  just,  provided  that  the  Court 
shall  he  satisfied  that  the  appeal  was  taken  bona  fide,  and  pro- 
vided that  notice  of  the  same  was  given  as  now  required  hy  law. 

This  Section  is  only  intended  to  supply  defects  in  order  to  perfect  appecds  ; 
and  as  after  appeal  has  been  dismissed  tiiere  is  no  appeal,  it  cannot  apply.— 
Cterfc  V.  WimbeHy,  24  S.  C,  188. 

Bat  notice  of  appeal  having  been  given,  the  Oonrt  has  power  to  relieve 
against  the  coOseqaenoes  of  other  omissions.— TFarcUaw  v.  Erskine,  20  S.  C, 
582. 

Oonrt  may  grant  leave  to  perfect  appeal  for  excusable  neglect  in  failing  to 
file  exceptions  within  ton  days  after  rising  of  Court  in  case  of  jury  trial.— 
H<urU  V.  Morgan,  SO  S.  C,  611. 

Where  notice  of  f^peal  has  not  been  given  in  writing,  as  required  by  law, 
no  r^ef  under  this  Section  can  be  had,—Ahney  v.  Cole,  90  S.  C,  607. 

Where  api)ellant  was  honestly  mistaken  in  supposing  that  the  "case'*  for 
appeal  should  constitute  a  part  of  the  judgment  roU  and  failed  to  file  the 
return  within  the  time,  he  was  aUowed  to  reinstate  his  appeal,  dismissed  by 
the  derk  for  such  failure.— 2W66te  v.  Poore,  28  S.  C,  565  ;  Gumming*  v.  WingOy 
28  a  C,  610. 

But  such  relief  must  be  obtained  on  motion  based  upon  affidavits,  and  the 
notioe  of  motion  and  copies  of  the  affidavits  must  be  served  on  the  opposite 
party  at  least  eight  days  before  hearing.— Cummtngrs  v.  Wingo,  28  S.  C,  610. 

Notioe  of  appeal  given  within  ten  days  after  entry  of  judgment  on  a  verdict 
rendered  in  term  time,  but  more  than  ten  days  after  rising  of  the  Court,  is 
suffldent.— Jtfotoir  v.  R.  R,  Co.,  81 S.  C,  510. 

Sec.  360.  I^  the  judgment  appealed  from  direct  the  assign-    if  judgment 
ment  or  delivery  of  documents  or  personal  property,  the  execu-  documentor 
tion  of  the  judgment  shall  not  be  stayed  by  appeal,  unless  the  ertTft  mwtbe 
things  required  to  be  assigned  or  delivered  be  brought  into  Court,  aecvaity  ^venJ 
or  placed  in  the  custody  of  such  officer  or  receiver  as  the  Court  ^^^  ^^"  *^^^- 
shall  appoint,  or  unless  an  undertaking  be  entered  into  on  the 
part  of  the  appellant,  by  at  least  two  sureties,  and  in  such  amount 
as  the  Court,  or  a  Judge  thereof,  shall  direct,  to  the  effect  that 
the  appellant  will  obey  the  order  of  the  Supreme  Court  upon  the 
appeal. 

An  order  directing  executor  to  turn  over  assets  to  a  receiver  is  not  stayed  by 
appeal  to  Supreme  Court  unless  a  supersedeas  bond  be  given  as  required  by 
order  of  that  CoarL—Harmon  v.  Wagener,  88  a  C,  487. 

Sec,  S61.  If  the  judgment  appealed  from  direct  the  execu-  it  judgment  be 
tion  of  a  conveyance  or  other  instrument,  the  execution  of  the  ve^SSelitmSt 
judgment  shall  not  be  stayed  by  the  appeal  until  the  instrument  de^SSdf^*"*' 
shall  have  been  executed  and  deposited  with  the  Clerk  with  whom    ^^-^  *^^- 
the  judgment  is  entered,  to  abide  the  judgment  of  the  Supreme 
Court. 
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^""^'^'^^       Sec.  362.  I'  the  judgment  appealed  from  direct  the  sale  or 
judffment^^  delivery  of  possession  of  real  property,  the  execution  of  the  same 
property/or  for  shall  not  be  stayed^  unless  a  written  undertaking  be  executed  on 
ffltg^premtoMiI  the  part  of  the  appellant,  with  two  sureties,  to  the  effect  that, 
lb.,  8863.      during  the  possession  of  such  property  by  the  appellant,  he  will 
not  commit,  or  suffer  to  be  committed,  any  waste  thereon,  and 
that  if  the  judgment  be  aflBrmed  he  will  pay  the  value  of  the 
use  and  occupation  of  the  property,  from  the  time  of  the  appeal 
until  the  delivery  of  possession  thereof,  pursuant  to  the  judg- 
ment, not  exceeding  a  sum  to  be  fixed  by  a  Judge  of  the  Court 
by  which  judgment  was  rendered,  and  which  shall  be  specified 
in  the  undertaking.     When  the  judgment  is  for  the  sale  of  mort- 
gaged premises  and  the  payment  of  a  deficiency  arising  upon 
the  sale,  the  undertaking  shall  also  provide  for  the  payment  of 
such  deficiency. 

Stay  of  sale,  pending  appeal  from  decree  of  foreclosure,  is  not  permitted 
unless  the  appellant  has  executed  the  written  undertaking  required.~City 
CouncU  V.  Caulfield,  19  S.  C,  201  ;  Oerald  v.  Oercdd,  80  S.  C,  848 ;  StatUey  v. 
Stanley,  85  S.  C,  584. 

When  defendant  surrendered  possession  of  the  premises,  at  the  sale,  that 
was  *'  delivery  of  ix>sse88ion  pursuant  to  the  judgment,'*  and  the  undertaking 
was  then  payable.— G^emZd  v.  Otrald,  80  S.  C,  848 ;  £bo  Parte  Winkler^  31 S. 
C,  171. 

Stay  of  pro-     Sec,  363.  Whenever  the  defendant  executes  the  bond  here- 

^l^}^!^'^^"  inbefore  prescribed,  or  the  appeal  is  perfected  as  provided  by 

Biv«E:____      Sections  346,  350,  351  and  352,  it  stays  all  further  proceedings 

xv.rsoi. '        in  the  Court  below  upon  the  judgment  appealed  from,  or  upon 

the  matter  embraced  therein  ;  but  the  Court  below  may  proceed 

upon  any  other  matter  included  in  the  action  and  not  affected 

by  the  judgment  appealed  from.     And  the  Court  below  may,  in 

its  discretion,  dispense  with  or  limit  the  security  required  by 

Sections  346,  350  and  352  when  the  appellant  is  an  executor, 

administrator,  trustee,  or  other  person  acting  in  another's  right ; 

and  may  also  limit  such  security  to  an  amount  not  less  than  fifty 

thousand  dollars  in  the  cases  mentioned  in  Sections  350,  351 

and  352  where  it  would  otherwise,  according  to  those  Sections, 

exceed  that  sum. 

The  discretion  of  the  Court  as  to  security  required  wiU  not  be  exercised  with- 
out proper  showing  to  justify  it,— Stanley  v.  Stanley,  85  S.  C,  584. 

Undertakings  Sec.  364.  The  undertakings  prescribed  by  Sections  346,  347 
in8&ume*nt*or  ^^^  ^^^  ™^y  ^®  ^^  ^^®  instrument  or  several,  at  the  option  of 
several. —  ^^^q  appellant ;  and  a  copy,  including  the  names  and  residence  of 
1873*,  XV.,' wi.  '  the  sureties,  must  be  served  on  the  adverse  party,  with  a  notice 

of  appeal,  unless  a  deposit  is  made  as  provided  in  Section  347 

and  notice  thereof  given. 
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Sec,  366.  An  nndertakiDg  upon  an  appeal  shall  be  of  no    ^**""v— ^ 
effect  unless  it  be  accompanied  by  the  affidavit  of  the  sureties  ap^SJSi^ a^nd 
that  they  are  each  worth  double  the  amount  specified  therein.  *f^^^°  ^^^ 
The  respondent  may,  however,  except  to  the  sufficiency  of  the         ^^' 
sureties,  within  ten  days  after  the  notice  of  the  appeal ;  and  un- 
less they  or  other  sureties  justify  before  a  Judge,  or  Clerk  of  the 
Court  below,  as  prescribed  by  Sections  217  and  218,  within  ten 
days  thereafter,  the  appeal  shall  be  regarded  as  if  no  undertak- 
ing had  been  given.    The  justification  shall  be  upon  a  notice  of 
not  less  than  five  days. 

Sec.  356.  In  cases  not  provided  for  in  Sections  346,  350,    wben  appeal 
351,  352  and  353,  the  notice  of  appeal  shall  stay  proceedings  in  ^gtbeiawTex' 
the  Court  below  upon  the  judgment  appealed  from,  except  that  JJ^SbiewxJ^ 
where  it  directs  the  sale  of  perishable  property  the  Court  below  S'ap^  iR^ 
may  order  the  property  to  be  sold  and  the  proceeds  thereof  to  SjdemarrS?^" 
be  deposited  or  invested  in  this  State  or  United  States  bonds,  ^r^^^^' 
to  abide  the  judgment  of  the  Supreme  Court :  Provided,  An  866* 
appeal  from  a  judgment  or  decree  overruling  a  demurrer  shall 
stay  the  further  hearing  of  the  cause  unless  the  presiding  Judge 
shall  be  satisfied  that  the  ends  of  justice  will  be  subserved  by 
proceeding  with  the  trial  and  shall  order  the  trial  of  the  cause 
to  proceed  to  judgment :  Provided,  further.  That  nothing  con- 
tained in  the  preceding  proviso  shall  be  construed  to  prevent  a 
review,  upon  appeal  from  the  final  order  or  judgment  in  the  cause, 
of  any  judgment  or  decree  on  demurrer. 

Appeal  from  order  overmling  demurrer  to  one  cause  of  action  shall  stay 
proceedings  as  to  second  cause  of  action.— iJammond  v.  i?.  JR.  Co.,  15  8.  C,  10. 

When  appeal  from  an  order  confirming  the  sale  in  an  action  for  foreclosure 
has  been  taken,  it  operates  to  stay  proceedings  to  put  the  purchaser  in  posses- 
sion.—I^C<mt«  V.  Irwin^  28  8.  C,  106. 

A  notice  of  appeal,  oraUy  given,  from  an  order  refusing  an  oral  demurrer, 
stays  the  further  hearing  of  the  cause  on  the  Q\rc'oltr— Elliott  v.  PoUitzer,  24 
a  C,  81. 

Appeal  from  return  of  homestead  appraisers  operates  as  a  supersedeas  upon 
aU  ihe  proceedings  in  the  Court  heiow. —Simonds  v.  Haithcock,  26  8.  C,  506. 

But  appeal  from  order  setting  aside  attachment  does  not  stay  trial  of  cause 
upon  merits.— (Tureton  v.  Dargati^  16  8.  C,  619. 

Sec.  367.  The  undertaking  must  be  filed  with  the  Clerk  with    undertaking 
whom  the  judgment  or  order  appealed  from  was  entered.    The  j^^^^^jg 
provisions  of  this  Chapter  as  to  the  security  to  be  given  upon 
appeals  and  as  to  the  stay  of  proceedings  shall  apply  to  appeals 
taken  under  subdivision  3  of  Section  11. 
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By  what  Court  Sectioil  368.  When  a  judgment  is  rendered  by  a  Trial  Jus- 
rev^S*?tobe  tice^s  Court,  by  the  County  Commissioners,  or  any  other  inferior 
heart^o  n  t  h  e  Q^^j^  qj.  jurisdiction,  save  the  Probate  Court  heretofore  provided 
iKw'  Tf?"  ^'  ^^^  ^^  *^^^  ^^^®  ^*  Procedure,  the  appeal  shall  be  to  the  Circuit 


1887,  XUC.,  689. 


Court  of  the  County  wherein  the  judgment  was  rendered,  and 
shall  amount  to  a  supersedeas  if  the  party  against  whom  judg- 
ment is  rendered  shaJl  execute  a  good  and  sufficient  bond  with 
surety  to  pay  the  amount  of  the  judgment  and  costs  in  the  event 
that  he  fail  to  sustain  such  appeal ;  and  in  all  cases  in  which  such 
bond  with  surety  shall  be  filed,  no  execution  shall  issue  until  the 
termination  of  such  appeal.  The  said  appeal  shall  be  heard  by 
the  Court  upon  all  the  papers  in  the  case,  including  the  testi- 
mony on  the  trial,  which  shall  be  taken  down  in  writing  and 
signed  by  the  witnesses,  and  the  grounds  of  exception  made, 
without  the  examination  of  witnesses  in  the  Court. 

This  Section  does  not  purport  to  confer  the  right  of  appeal  in  any  case ;  but 
simply  to  provide  to  what  Court  such  appeal  shall  be  made,  how  it  shall  oper- 
ate as  a  supersedeasy  and  how  it  shaU  be  heard.— TF^ipper  v.  ToUbird,  32 
a  C,  1. 

No  appeal  lies  from  the  decision  of  a  State  Board  of  Canvassers,  it  not  being 
an  inferior  Court.— /  6. 

An  appeal  from  the  City  Court  of  Charleston  does  not  lie  to  Circuit  Court, 
but  most  be  taken  to  the  Supreme  Court  exclusively,  under  the  particolar 
intention  declared  in  Section  2266,  General  Statutes,  although  It  is  an  inferior 
Court.— CT<y  Council  v.  Walker,  34  S.  C,  857. 

This  Section  as  to  hearing  of  appeal  in  Circuit  Court  did  not  apply  to  appeals 
before  it  went  hito  effect,  May  1st,  1892.— JfcFadden  v.  Tant,  20  S.  C,  685. 

An  appeal  from  an  order  made  by  two  Trial  Justices  discharging  a  prisoner 
under  habeas  corpus  proceedings  cannot  be  taken  to  the  Supreme  Court ;  it 
must  be  taken  to  the  Circuit  Court.— jSltote  v.  Duncan,  22  S.  C,  87. 

Party  may  appeal  from  judgment  by  Trial  Justice  without  making  a  motioa 
for  new  trial  before  him.— Jftnnicfc  v.  Fort^  18  S.  C,  215. 
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The  Circuit  Court  cannot  review  findings  of  fact  to  which  no  exceptions     ^"""V^"^ 
were  taken.— -»um«  v.  Oower,  84  S.  C,  160. 

The  object  of  exceptions  is  to  point  out  the  particulars  in  which  the  errors 
of  law  complained  of  consist.— TTof/e  v.  R.  R.  Co.,  25  S.  C,  879. 

And  where  the  ground  of  api)eal  taken  is  that  **  manifest  injustice  had  been 
done,  and  that  defendant's  default  in  not  being  present  at  trial  was  excusa- 
ble," it  is  insufficient.- 76. 

AsL  api>eBl  lies  to  the  Circuit  Court  from  an  order  of  Trial  Justice  granting  a 
new  trial.— i2«d/eaf7i  v.  Douglass,  85  S.  C,  569. 

Sec.  369.  The  appellant  shall,  within  five  days  after  judg-  Appeal,  when 
ment,  serve  a  notice  of  appeal,  stating  the  grounds  upon  which  —j^i^] — 
the  appeal  is  founded.  If  the  judgment  is  rendered  upon  pro- 
cess not  personally  served,  and  the  defendant  did  not  appear,  he 
shall  have  five  days  after  personal  notice  of  the  judgment  to 
serve  the  notice  of  appeal  provided  for  in  this  and  the  next  Sec- 
tion. 

The  Circuit  Judge  has  no  power  to  extend  this  time  within  which  to  appeal. 
—Danis  v.  Vawghan,  7  S.  C,  842.  Nor  jurisdiction  to  hear  an  appeal  where 
notice  in  writing  was  not  served  within  that  time.— i>avts  v.  Vav^ghan,  7  S.  C. , 
848 ;  Scott  v.  fVatt,  9  S.  C,  82 ;  Foot  v.  WUliams,  13  S.  C,  601. 

The  notice  of  appeal  must  state  the  grounds  in  every  case.— <Stem6ergper  v. 
MeSween,  14  S.  C,  85. 

The  groimds  of  appeal  being  referred  to  in  notice,  as  being  made  before  the 
Trial  Justice  on  motion  for  jmw  trial  and  on  the  evidence  and  records,  is  a 
saffident  statemant  of  the  grounds.- I>argpan  v.  West,  27  S.  C,  156.  When  no 
ftbjeetion  is  raised  in  the  Circuit  Court  as  to  the  sufficiency  of  the  notice  of 
aK)eal,  it  cannot  inroperly  be  raised  on  appeal  to  Supreme  Court.— 76. 

Sec.  360.  The  notice  of  appeal  must,  within  the  same  time,    Notice  of  ap- 
be  served  on  the  Trial  Justice  personally,  if  living  and  within  ed  on  justice, 
the  County,  or  on  his  clerk,  if  there  be  one,  and  upon  the  ent,  agent  or  at- 
attomey  for  the  respondent,  or  on  the  respondent  personally,  or  -y^^  ^.  j^yg^ 
by  leaving  it  at  his  residence,  with  some  person  of  suitable  age  i8^"xTO.,*m 
and  discretion ;  or  in  case  the  respondent  is  not  a  resident  of 
such  County,  or  cannot,  after  due  diligence,  be  found  therein, 
in  the  same  manner  on  the  agent,  if  any,  who  is  a  resident  of 
such  County,  who  appeared  for  the  respondent  on  the  trial ; 
and  if  neither  the  respondent  nor  such  agent  or  attorney  can  be 
found  in  the  County,  the  notice  may  be  served  on  the  respondent 
by  leaving  it  with  the  Clerk  of  the  appellate  Court. 

Failure  to  serve  the  Trial  Justice  with  such  notice  of  appeal  within  the  five 
days  is  fatal,  and  Circuit  wiU  dismiss  the  appeal,  being  without  jurisdiction  to 
hear  it^—Scott  v.  Pratt,  9  S.  C,  82 ;  Davis  v.  Vuughan,  7  S.  C,  343 ;  Foot  v. 
WiUiams,  13  S.  C,  601. 

Sec.  361.  When,  by  reason  of  the  death  of  a  Trial  Justice,  or  nunK  injieu 
his  absence  from  the  County,  or  any  other  cause,  the  notice  of  notice  of  appeal, 
appeal  cannot  be  served  as  provided  by  Section  360,  it  may  be  ^^'  ^^^"  ^^' 
served  by  leaving  the  same  with  the  Clerk  of  the  County. 


Digitized  by  VjOOQ IC 


162  CODE  OF  CIVIL  PROCEDURE 

A.  D.  1894. 

^"^"^^^^  Sec.  362.  The  Court  below  shall  thereupon,  after  ten  days, 
and  how'  made  and  within  thirty  days  after  service  of  the  notice  of  appeal,  make 
Yh!^!vm;  i88o;  *  return  to  the  appellate  Court  of  the  testimony,  proceedings  and 
XVII.,  806.  judgment,  and  file  the  same  in  the  appellate  Court.  The  return 
may  be  compelled  by  attachment. 
How  made  If  Sec.  363.  When  a  Trial  Justice  by  whom  a  judjrment  ap- 
offloe.  pealed  from  was  rendered  shall  have  gone  out  of  office  before  a 

1870,  XIV.,  S878.  j^^^j^  jg  Ordered,  he  shall,  nevertheless,  make  a  return  in  the 
same  manner,  and  with  the  like  effect,  as  if  he  were  still  in  office. 
Farther  re-     Soc.  364.  If  the  retum  be  defective,  the  appellate  Court  may 
^/ftTTs^. —  ^^^^^  a  further  or  amended  retum  as  often  as  may  be  necessary, 
and  may  compel  a  compliance  with  its  order  by  attachment. 
And  the  Court  shall  always  be  deemed  open  for  these  purposes. 
Justice  dead,     Soc.  365.  If  a  Trial  Justice  whose  judgment  is  appealed  from 
taa^e  oJ^a**-  giiaii  die^  become  insane,  or  remove  from  the  State,  before  hav- 
1870,  XIV.,  1880.  ing  made  a  retum,  the  appellate  Court  may  examine  witnesses 
on  oath  as  to  the  facts  and  circumstances  of  the  trial  or  judg- 
ment, and  determine  the  appeal  as  if  the  facts  had  been  returned 
by  the  Trial  Justice.     If  he  shall  have  removed  to  another  County 
within  the  State,  the  appellate  Court  may  compel  him  to  make 
the  retum,  as  if  he  were  still  within  the  County  where  the  judg- 
ment was  rendered. 
HeariDff  upon     Soc.  366.  If  &  retum  be  made,  the  appeal  may  be  brought  to 
'^iil'^tati-xv  *  liGaring  by  either  party.     It  shall  be  placed  upon  the  calendar 
496,  Sao.  *      *  and  continue  thereon  until  finally  disposed  of.    But  if  neither 
party  bring  it  to  a  hearing  before  the  end  of  the  second  term, 
the  Court  shall  dismiss  the  appeal,  unless  it  continue  the  same 
by  special  order  for  cause  shown.     At  least  eight  days  before 
the  Court,  the  party  desiring  to  bring  on  the  appeal  sh^  file  the 
retum  and  accompanying  papers,  if  any,  with  the  Clerk,  and  the 
Clerk  shall  thereupon  enter  the  cause  on  the  calendar,  according 
to  the  date  of  the  retum,  and  it  shall  stand  for  trial  without 
any  further  notice. 
Appeal  to  be     Sec.  367.  The  appeal  shall  be  heard  on  the  original  papers, 
oSfi^?  papOT^  *^^  ^^  ^^Py  t^^reof  need  be  f umished  for  the  use  of  the  Court. 
1870,  xiv:,ld82~.     Sec.  368.  1*  Upon  hearing  appeal,  the  appellate  Court  shall 
Judgment  on  give  judgment  according  to  the  justice  of  the  case  without 

triaf ' regard  to  technical  errors  and  defects  which  do  not  affect  the 

ib.,idss.  merits.  In  giving  judgment,  the  Court  may  affirm  or  reverse 
the  judgment  of  the  Court  below,  in  whole  or  in  part,  and  as  to 
any  or  all  the  parties,  and  for  errors  of  law  or  fact.    If  the 
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appeal  is  founded  on  an  error  in  fact  in  the  proceedings^  not 
affecting  the  merits  of  the  action,  and  not  within  the  knowledge 
of  the  Trial  Justice,  the  Court  may  determine  the  alleged  error 
in  fact  on  affidavits,  and  may,  in  its  discretion,  inquire  into  and 
determine  the  same  upon  examination  of  the  witnesses.  If  the 
defendant  failed  to  appear  before  the  Trial  Justice,  and  it  is 
shown  by  the  affidavits  served  by  the  appellant,  or  otherwise, 
that  manifest  injustice  has  been  done,  and  he  satisfactorily  ex- 
cuses his  default,  the  Court  may,  in  its  discretion,  set  aside  or 
suspend  judgment,  and  order  a  new  trial,  before  the  same  or  any 
Trial  Justice  in  the  same  County,  at  such  time  and  place,  and  on 
Buch  terms,  as  the  Court  may  deem  proper.  Where  a  new  trial 
shall  bo  ordered  before  a  Trial  Justice,  the  parties  must  appear 
before  him  according  to  the  order  of  the  Court,  and  the  same 
proceedings  must  thereupon  be  had  in  the  action  as  on  the  re- 
turn of  a  summons  personally  served. 

The  Bapreme  Coxirt  wiU  not  lend  a  ready  ear  to  any  objections  based  npon 
mere  matter  of  form  ;  but  wiU  decide  withont  regard  to  technioal  errors  and 
defects.— X>argran  v.  Weid,  27  8.  C,  156. 

And  the  Circuit  Ck>urt  wiU,  in  order  to  do  justice  when  the  verdict  in  Trial 
Justice  Court  is  not  in  proper  form,  send  the  case  back  there  for  new  trial.— 
DuBose  V.  Armstrmig,  29  S.  C,  290. 

The  Circoit  Court,  on  appeal,  can  review  and  reverse  errors  of  fact  in  Trial 
Justice's  Court.— i?«d/car»  v.  Douglass,  35  S.  C,  569. 

But  it  cannot  review  findings  of  fact  by  Trial  Justice  not  excepted  to.— 
Bums  V.  Oower,  84  8.  C,  160. 

The  only  mode  of  relief  from  a  Trial  Justice^s  judgment,  rendered  against  a 
party  through  his  excusable  defaults,  is  by  appeal  to  the  Circuit  Court.— Doty 
V.  DuvcM,  19  8.  C,  143 ;  Wolfe  v.  R.  R.  Co.,  25  8.  C,  879  ;  Lawrence  v.  Isear, 
27  8.  C,  244. 

Such  relief  applies  only  to  cases  of  judgment  by  default,  and  not  where 
there  was  ti\al,— Miller  v.  Schmidt,  20  8.  C,  688  ;  Oreen  v.  County  Commis- 
sioners, 27  S.  C,  9. 

Whether  Circuit  Court  can  remand  a  case  to  County  Conmiissioners  for  new 
trial  not  determined.- Green  v.  County  Commissioners,  27  8.  C,  9. 

2.  If  the  issue  joined  before  the  Trial  Justice  was  an  issue  of 
law,  the  Court  shall  render  judgment  thereon  according  to  the 
law  of  the  case ;  and  if  such  judgment  be  against  the  pleadings 
of  either  party,  an  amendment  of  such  pleading  may  be  allowed 
on  the  same  terms,  and  in  like  case,  as  pleadings  in  actions  in 
the  Circuit  Court,  and  the  Court  may  thereupon  require  the 
opposite  party  to  answer  such  amended  pleading,  or  join  issue 
thereon,  as  the  case  may  require,  summarily. 

3.  If,  upon  an  appeal  in  an  issue  of  law,  the  Court  should 
adjudge  the  pleading  complained  of  to  be  Talid,  it  shall,  in  like 
manner,  require  the  opposite  party  summarily  to  answer  such 
pleading,  or  join  issue  thereon,  as  the  case  may  require. 
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^'"'"v^"^       4.  Every  issue  of  fact  so  joined  or  brought  upon  an  appeal 
shall  be  tried  in  the  manner  as  provided  in  Section  358. 

i878,xv.,50g,     ^'  "^^^  Court  shall  have  the  same  power  over  its  own  determi- 
*^-  nations^  and  shall  render  judgment  thereon  in  the  same  manner, 

as  the  Circuit  Court  in  actions  pending  therein,  without  trial  by 
jury,  and  may  allow  either  party  to  amend  his  pleadings  upon 
such  terms  as  shall  be  just ;  and  in  any  appeal,  either  party  may, 
at  any  time  before  the  trial,  serve  upon  the  opposite  party  an 
offer,  in  writing,  to  allow  judgment  to  be  taken  against  him  for 
the  sum  or  property,  or  to  the  effect  in  such  offer  specified,  and 
with  or  without  costs,  as  said  offer  shall  specify.  If  the  party 
receiving  such  offer  accept  the  same,  and  give  notice  thereof,  in 
writing,  within  ten  days,  he  may  file  the  return  and  offer,  with 
an  affidavit  of  service  of  notice  of  acceptance  thereof,  and  judg- 
ment shall  be  entered  thereon  according  to  said  offer.  If  the 
notice  of  acceptance  be  not  given,  the  offer  is  to  be  deemed  with- 
drawn, and  cannot  be  given  in  evidence.  And  if  the  party  to 
whom  such  offer  is  made  fail  to  obtain  a  judgment  more  favor- 
able to  him  than  that  specified  in  said  offer,  then  he  shall  not 
recover  costs,  but  must  pay  the  other  party's  costs  from  the  date 
of  the  service  of  the  offer. 

6.  Either  party  may  move  for  a  new  trial  in  said  Court  on  a 
case  or  exceptions,  or  otherwise,  and  such  motion  may  be  made 
before  or  after  judgment  has  been  entered  ;  and  the  provisions 
of  this  Code  of  Procedure  in  relation  to  the  proceedings,  excep- 
tions to  the  decisions  of  the  Court,  making  and  settling  cases  and 
exceptions,  motions  for  new  trials,  and  making  up  the  judgment 
roll  in  the  Circuit  Court,  are  hereby  made  applicable  to  all  ap- 
peals brought  up  for  trial,  as  in  this  Chapter  provided. 
Judgment  rou.  Sec.  369.  To  every  judgment  upon  an  appeal  there  shall  be 
1870,  XIV.,  98841  annexed  the  return  on  which  it  was  heard,  the  notice  of  appeal, 
with  any  offer,  decision  of  the  Court,  exceptions,  case,  and  all 
orders  and  papers  in  any  way  involving  the  merits  and  neces- 
sarily affecting  the  judgment,  which  shall  be  filed  with  the  Clerk 
of  the  Court,  and  shall  constitute  the  judgment  roll. 

Costs,  bow     Sec.  370.  If  the  judgment  be  affirmed,  costs  shall  be  awarded 

iCTb^Tiws;  ^  *^®  respondent.     If  it  be  reversed,  costs  shall  be  awarded  to 

the  appellant.     If  it  be  affirmed  in  part,  the  costs,  or  such  part 

as  to  the  Court  shall  seem  just,  may  be  awarded  to  either  party. 

RestitutioiL        Sec.  371.  I'  the  judgment  below,  or  any  part  thereof,  be 

jb.,«886.  pai(j  Qj.  collected,  and  the  judgment  be  afterwards  reversed,  the 
appellate  Court  shall  order  the  amount  paid  or  collected  to 
be  restored,  with  interest  from  the  time  of  such  payment  or  col- 
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lection.  The  order  may  be  obtained  on  proof  of  the  facts^  made 
at  or  after  the  hearing,  npon  a  previous  notice  of  six  days;  and 
if  the  order  shall  be  made  before  the  judgment  is  entered,  the 
amount  may  be  included  in  the  judgment. 

Sec.  372.  If>  upon  an  appeal,  a  recoTery  be  had  by  one    ^®'*l°»  ^ 

party,  and  coBte  be  awarded  to  the  other,  the  appellate  Court  erj. 

shall  set  off  the  one  against  the  other,  and  render  judgment  for    ^*"'**^- 
the  balance. 

Sec.  373.  Costs  shall  be  allowed  to  the  preyailing  party,  in  The  eosts  on 
judgments  rendered  on  appeal,  in  all  cases,  with  the  following  "jS^^^-  ists", 
exceptions  and  limitations  :  In  the  notice  of  appeal,  the  appel-  ^^^  *^  •^' 
lant  shall  state  in  what  particular,  or  particulars,  he  claims  the 
judgment  should  haye  been  more  favorable  to  him.  If  he  claims 
that  the  amount  of  judgment  is  less  favorable  to  him  than  it 
should  have  been,  he  shall  state  what  should  have  been  its 
amount.  Within  fifteen  days  after  the  service  of  the  notice  of 
appeal,  the  respondent  may  serve  upon  the  appellant  and  Trial 
Justice  an  offer,  in  writing,  to  allow  the  judgment  to  be  cor- 
rected in  any  of  the  particulars  mentioned  in  the  notice  of  ap- 
peal. The  appellant  may  thereupon,  and  within  five  days  there- 
after, file  with  the  Trial  Justice  a  written  acceptance  of  such 
offer,  who  shall  thereupon  make  a  minute  thereof  in  his  docket, 
and  correct  such  judgment  accordingly,  and  the  same,  so  cor- 
rected, shall  stand  as  his  judgment  and  be  enforced  accordingly ; 
and  any  execution  which  has  been  issued  upon  the  judgment 
appealed  from  shall  be  amended  by  the  Trial  Justice  to  corre- 
spond with  the  amended  judgment.  If  such  offer  be  not  made, 
and  the  judgment  in  the  appellate  Court  be  more  favorable  to 
the  appellant  than  the  judgment  of  the  Court  below,  or  if  such 
offer  be  made  and  not  accepted,  and  the  judgment  in  the  appel- 
late Court  be  more  favorable  to  the  appellant  than  the  offer  of 
the  respondent,  the  appellant  shall  recover  costs :  Provided, 
however,  That  the  appellant  shall  not  recover  costs  unless  the 
judgment  appealed  from  shall  be  reversed  on  such  appeal,  or  be 
made  more  favorable  to  him  to  the  amount  of  at  least  ten  dollars. 
If  the  offer  be  made  and  accepted  by  the  appellant,  the  appellant 
shall  recover  all  his  disbursements  on  appeal  and  all  his  costs  in 
the  Court  below.  But  the  appellant  shall  not  recover  costs  ex- 
cept as  provided  in  this  Chapter.  The  respondent  shall  be  enti- 
tled to  recover  costs  where  the  appellant  is  not.  Whenever  costs 
are  awarded  to  the  appellant,  and  when  the  judgment  in  the  suit 
before  the  Court  below  was  against  such  appellant,  he  shall 
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further  be  allowed  to  tax  the  costs  incurred  by  him  which  he 
would  have  been  entitled  to  recover  in  case  the  judgment  below 
had  been  rendered  in  his  favor.  If,  upon  an  appeal,  a  recovery 
for  any  debt  or  damages  be  had  by  one  party,  and  costs  be 
awarded  to  the  other  party,  the  Court  shall  set  off  such  costs 
against  such  debt  or  damages,  and  render  judgment  for  the  bal- 
ance. The  following  fees  and  costs,  and  no  others,  except  fees 
of  officers,  dbbursements,  and  witnesses*  fees,  shall  be  allowed, 
on  appeal,  to  the  party  entitled  to  costs,  as  herein  provided, 
when  the  new  trial  is  in  the  Circuit  Court :  For  the  proceedings 
before  trial,  three  dollars ;  for  trial  of  the  cause,  five  dollars ; 
when  the  amount  sued  for  is  under  twenty  dollars,  only  two  dol- 
lars and  fifty  cents.  If  the  judgment  appealed  from  be  reversed 
"1878,  xv~  502,  in  part,  and  affirmed  as  to  the  residue,  the  amount  of  costs  allowed 
\f/  ^^i*^'  to  either  party  shall  be  such  sum  as  the  appellate  Court  may 
award,  not  exceeding  five  dollars.     If  the  appeal  be  dismissed 

^ib.Ts?: '^^  ^a^t  ^*  prosecution,  as  provided  by  Section  366,  no  costs 

shall  be  allowed  to  either  party.  In  every  appeal  the  Trial  Jus- 
tice before  whom  the  judgment  appealed  from  was  rendered 
shall  receive  sixty  cents  for  his  return.  If  the  judgment  be  re- 
versed for  an  error  of  fact  in  the  proceedings,  not  affecting  the 
merits,  costs  shall  be  in  the  discretion  of  the  Court.  If,  in  the 
notice  of  appeal,  the  appellant  shall  not  state  in  what  particular, 
or  particulars,  he  claims  the  judgment  should  have  been  more 
favorable  to  him,  he  shall  not  be  entitled  to  costs  unless  the 
judgment  appealed  from  shall  be  wholly  reversed. 

Where  a  part j  appealB  from  judgment  of  Trial  Jostioe  withoat  stating  in 
what  particular  or  particulars  the  judgment  should  have  been  more  favorable 
to  him,  he  wiU  not  be  entitled  to  costs  unless  the  judgment  be  wholly  re- 
versed.—TTaZZ  V.  DaviSy  19  S.  C,  455.  And  where  appellant  is  not  entitled  to 
costs  the  respondent  is.— 16. 

Where  appellant  refuses  to  accept  offer  of  respondent  to  allow  judgment  for 
certain  amount,  and  finally  obtains  judgment  for  less  than  defendants  offer, 
he  is  liable  for  all  costs  subsequent  to  the  offer.— Tri((i/ord  v.  OadMen^  27 
8.  C,  87. 
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CHAPTER  I. 


Submitting  a  Controversy  Without  Action. 


81C. 


S74.  OontroTeny,  how  BUbmltted  wlUiout 

action. 
875.  Judgment,  bow  enforced. 


8KC. 
870.  Judgment,  bow  enforced  or  ap- 
pealed from. 


SdCtion  374.   Parties  to  a  matter  in  dispute  which  might    ck>ntrover8y, 
be  the  subject  of  a  civil  action  may,  without  action,  agree  upon  w^ithourSnT 
a  case  containing  the  facts  upon  which  the  controversy  depends,  isro,  xiv.,  %m, 
and  present  a  submission  of  the  same  to  any  Court  which  would 
have  jurisdiction  if  an  action  had  been  brought.     But  it  must 
appear  by  affidavit  that  the  controversy  is  real,  and  the  proceed- 
ings in  good  faith,  to  determine  the  rights  of  the  parties.     The 
Court  shall  thereupon  hear,  and  determine  the  case,  and  render 
judgment  thereon,  as  if  an  action  were  depending. 

GaseB  submitted  to  Supreme  Coxai,Simp9on  v.  WiUard,  14  S.  C,  191 ; 
Maeoy  v.  CuHis,  14  S.  C,  367. 

The  Court  of  Common  Pleaa  refused  to  entertain  a  case  for  prohibition 
under  this  Section  because  Section  452,  Code,  provides  that  this  Section.  shaU 
not  affect  the  procedure  in  cases  of  mandamus  and  prohibition.— rA«  South 
Carolina  Society  v.  Oumey,  8  S.  C,  51. 
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Sec.  376.  Judgment  shall  be  entered,  as  in  other  cases,  but 
wSoroBd?    ^^  without  cost  for  any  proceeding  prior  to  the  trial.     The  case,  the 
ib„  1890.      submission  and  a  copy  of  the  judgment  shall  constitute  the  judg- 
ment roll. 
'Judgment,  how     gec.  376.  The  judgment  may  be  enforced  in  the  same  man- 
peaiedfrom.     ner  as  if  it  had  been  rendered  in  an  action,  and  shall  be  subject 


IbM«8»l. 


to  appeal  in  like  manner. 


CHAPTER  II. 


Proceedings  Against  Joint  Debtors. 


88C. 

877.  Parties  not  nunmoned  in  action  on 
joint  oontract  may  be  summoned  af- 
ter judipnent 

878.  Fonn  of  summons. 

879.  Summons  to  be  acoompanied  by  affl- 
daylt  of  amount  due. 


Sic. 

880.  Party  sununoned  may  answer  and  de- 
fend. 

881.  Subsequent  pleadings  and  proceed- 
ings tbe  same  as  in  an  acUon. 

889.  Answer  and  reply  to  be  yerUled  as  in 
an  action. 


1870,  XIV.,  §893. 


Parties  not  Sectioil  377.  When  a  judgment  shall  be  recovered  against 
a!c5Stt°on*^)iS  one  or  more  of  several  persons  jointly  indebted  upon  a  contract, 
be'^'sMimoneS  by  proceeding  as  provided  in  Section  167,  those  who  were  not 
iHTflTxiv^Sa^  originally  summoned  to  answer  the  complaint  may  be  summoned 
to  show  cause  why  they  should  not  be  bound  by  the  judgment, 
in  the  same  manner  as  if  they  had  been  originally  summoned. 

Judgment  was  obtained  against  a  copartnenhip  and  one  of  the  firm.  Sev- 
eral years  afterwards  the  other  copartner,  having  returned  to  the  State,  was 
gammoned  to  show  cause  why  he  should  not  be  bound  by  the  judgment. 
Judgment  against  him  was  entered  for  the  sum  of  the  original  judgment,  with 
interest  to  date.  This  was  error,  as  the  judgment  against  him  should  have 
been  that  he  **be  bound  by"  the  original  judgment,  and  that  plaintiff  have 
leave  to  issue  execution  thereon.  Form  of  such  judgment  suggested.— .^dicAees 
V.  AUt9on,  21  S.  C,  245. 

Sec.  378.  The  summons  provided  in  the  last  Section  shall 

be  subscribed  by  the  judgment  creditor,  his  representative  or 

attorney,  shall  describe  the  judgment,  and  require  the  person 

summoned  to  show  cause  within  twenty  days  after  the  service  of 

the  summons ;  and  shall  be  served  in  like  manner  as  the  original 

summons. 

Summons  to  be     Soc.  379.  The  summons  shall  be  accompanied  by  an  affidavit 

a^d  Hl^  o?  of  the  person  subscribing  it  that  the  judgment  has  not  been 

amount  due; —  gatisfied,  to  his  knowledge,  or  information  and  belief,  and  shall 

specify  the  amount  due  thereon. 


Form  of  8am< 
moDB. 


lb.,  8894. 


lb.,  8895. 
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Sec.  380.  Upon  such  summons  any  party  summoned   may    ^*— "v-*^ 

answer  within  the  time  specified  therein,  denying  the  judgment  ed  nMy^SSSw 

or  setting  up  any  defense  thereto  which  may  have  arisen  subse-  ~j^^^q\ — 

quently  to  such  judgment ;  and  in  addition  thereto,  if  the  party 

be  proceeded  against  according  to  Section  377,  he  may  make  any 

defense  which  he  might  have  made  to  the  action  if  the  summons 

had  been  served  on  him  at  the  time  when  the  same  was  originally 

commenced  and  such  defense  had  been  then  interposed  to  such 

action. 

In  answer  to  each  stunmons  the  Statute  of  Limitations  cannot  be  pleaded  to 
the  claim  upon  which  the  judgment  had  been  entered,  if  not  barred  when  the 
action  commenced.— ^d«c^  v.  AUison^  21  S.  C,  245. 

Sec.  381.  The  party  issuing  the  summons  may  demur  or    subsequent 
reply  to  the  answer,  and  the  party  summoned  may  demur  to  the  prooeedlSm  Sie 
reply ;  and  the  issues  may  be  tried  and  judgment  may  be  given  SSSon."      *° 
in  the  same  manner  as  in  an  action  and  enforced  by  execution  ;    ^^-^  •*^- 
or  the  application  of  the  property  charged  to  the  payment  of  the 
judgment  may  be  compelled  by  attachment  if  necessary. 

Sec.  382.  The  answer  and  reply  shall  be  verified  in  the  like  Answer  and 
cases  and  manner,  and  be  subject  to  the  same  rules,  as  theSedasinanac- 
answer  and  reply  in  an  action.  ^Tb.  isw. — 


CHAPTER  m. 

Confession  of  Judgment  Without  Action. 


SKC. 


Judgment  may  be  cofessed  for  debt 
doe  or  for  contingent  liability. 


SBC. 

881  Statement  in  writing  and  form  thereof. 
885.  Judgment  and  ezeontlon. 


1870,  XIV.,  W09. 


Section  383.    A  jud&^ment  by  confession  may  be  entered  Judgment  may 

.  b©  conf668ed  for 

without  action,  either  for  money  due  or  to  become  due,  or  to  debt  due  or  for 
secure  any  person  against  contingent  liability  on  behalf  of  the  tmy?*^ 
defendant,  or  both,  in  the  manner  prescribed  in  this  Chapter. 

A  confeesion  of  judgment  may  be  made  by  a  dient  to  his  attorney,  if  made 
with  entire  fairness  and  fuU  knowledge.—  Wise  v.  Hardin^  6  S.  C,  825. 

A  judgment  by  confession  has  all  the  characteristics  of  an  ordinary  judg- 
ment and  cannot  be  attacked  collaterally  ;  the  remedy  is  by  application  to  the 
Court  in  which  the  confession  is  entered  to  vacate  or  modify  it,  if  it  is  insuffi- 
cient in  form  or  for  any  reason  yoid.Southem  Co.  v.  The^o,  5  S.  C,  5.  A  con- 
feesion of  judgment  against  it,  by  the  President  of  a  corporation,  is  invalid,  it 
not  appearing  that  he  had  authority  to  make  it,  or  that  it  had  been  confirmed 
by  acquiescence.— /6. 

A  confession  of  judgment  entered  without  action  in  the  Clerk's  office  during 
vacation  is  valid.  Section  267,  subdivision  1,  does  not  conflict  with  this  Sec- 
tion.—ITefnflpc*  V.  Cash,  15  S.  C,  44. 
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^^  v^"^        There  is  no  law  which  requiree  a  confession  of  judgment  to  be  obtained  or 
read  in  open  Court.— J6. 

A  confession  made  with  view  to  protect  debtor's  property  against  debts 
present  or  which  he  expects  to  contract  may  be  set  aside  for  fraud,  by  the 
subsequent  creditors.— iTo/in  v.  Meyer ^  19  S.  C,  190. 

The  Clerk  of  Court  may  take  a  confession  of  judgment  in  his  own  favor.— 
Trimmier  v.  Winsmith,  23  S.  C,  449. 

Statement  in     Sec.  384.  A  statement  in  writing  must  be  made  and  signed 
form  ttwreof^  by  the  defendant,  and  verified  by  his  oath,  to  the  following  effect : 
lb.,  1400.  1,  It  must  state  the  amount  for  which  judgment  may  be  en- 

tered, and  authorize  the  entry  of  judgment  therefor. 

2.  If  it  be  for  money  due,  or  to  become  due,  it  must  state 
concisely  the  facts  out  of  which  it  arose,  and  must  show  that  the 
sum  confessed  therefor  is  justly  due,  or  to  become  due. 

3.  If  it  be  for  the  purpose  of  securing  the  plaintiff  against  a 
contingent  liability,  it  must  state  coucbely  the  facts  constituting 
the  liability,  and  must  show  that  the  sum  confessed  therefor  does 
not  exceed  the  same. 

A  confession  is  not  void  merely  because  the  value  of  the  consideration  is  less 
than  the  amount  of  the  confession.— TFtsc  v.  Hardin^  5  S.  C,  325. 

A  confession  for  an  amount  less  than  what  is  actually  due  contains  a  suffi- 
cient statement.— TTetnflfM  v.  Cash,  16  S.  C,  44. 

A  description  of  the  debt  without  a  statement  of  its  consideration  and  facts 
out  of  which  it  arose  is  insufficient.— JEaj  Parte  Carroll,  17  S.  C,  446 ;  Kohn  v. 
Meyer ,  19  S.  C,  190.  A  confession  insufficient  in  statement  is  not  merely 
irregular  but  is  invalid.— JGa?  Parte  Carroll,  17  S.  C,  446 ;  Kohn  v.  Meyer,  19  S. 
C,  190.  And  cannot  be  corrected  by  amendment.— EIr  Parte  CarroU,  17  S.  C, 
446.  And  should  be  set  aside  on  motion,  as  proper  proceeding. — /&.  And 
such  motion  may  be  made  at  any  time  within  five  years.— J 6. 

When  statement  is  false  or  so  grossly  inaccurate  as  to  mislead  inquirers,  it 
is  void  as  to  other  creditors. — Kohn  v.  Meyer,  19  S.  C,  190. 

Judgment  and     ScC.  386.  The  statement  may  be  filed  with  the  Clerk  of  the 
"r?"*i^*.i««r  Court  of  Common  Pleas,  or  with  a  Trial  Justice  if  the  amount 
xvui.,  098.       for  which  judgment  is  confessed  shall  not  exceed  one  hundred 
.  dollars,  who  shall  enter  a  judgment  endorsed  upon  the  statement 
for  the  amount  confessed,  with  fiye  dollars,  plaintiffs  attorney's 
costs,  when  the  confession  is  entered  by  an  attorney,  and  the 
usual  fees  provided  by  law  to  the  Clerk  of  the  Court  of  Common 
Pleas  or  Trial  Justice,  as  the  case  may  be,  for  entering  up  judg- 
ments and  issuing  executions  in  any  case,  together  with  any  neces- 
sary disbursements  of  the  plaintiff.     The  statement  and  affidavit, 
with  the  judgment  endorsed,  shall  thereupon  become  the  judg- 
ment roll.     Executions  may  be  issued  and  enforced  thereon,  in 
the  same  manner  as   upon  judgments  in  other  cases   in  such 
Courts.     When  the  debt  for  which  the  judgment  is  entered  is 
not  all  due,  or  is  payable  in  installments,  and  the  installments 
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are  not  all  due,  the  execution  may  issue  upon  such  judgment  for 
the  collection  of  such  installments  as  have  become  due,  and  shall 
be  in  the  usual  form,  but  shall  have  endorsed  thereon,  by  the 
attorney  or  person  issuing  the  same,  a  direction  to  the  Sheriff  to 
collect  the  amount  due  on  such  judgment,  with  interest  and 
costs,  which  amount  shall  be  stated,  with  interest  thereon,  and 
the  costs  of  said  judgment.  Notwithstanding  the  issue  and  col- 
lection of  such  execution,  the  judgment  shall  remain  as  security 
for  the  installments  thereafter  to  become  due  ;  and  whenever  any 
further  installments  become  due,  execution  may,  in  like  manner, 
be  issued  for  the  collection  and  enforcement  of  the  same. 

Debtor  confeesiiig  judgment  to  Clerk  himself,  his  creditor  camiot  object  that 
the  Clerk  had  no  right  to  consider  his  application  and  statement  and  enroU 
the  jndgment.— IVtmmter  v.  Winsmitht  23  S.  C,  449. 


CHAPTER   IV. 


Offer  of  the  Defendant  to  Compronnlse  the  Whoie  or 
a  Part  of  the  Action. 


Sic. 

886.  Offra*  of  compromise. 

887.  Defendant  may  offer   to  UqaMate 


Sec 
888.  Effect  of  acceptance  or  refusal  of 
offer. 

Section  386.  The  defendant  may,  at  any  time  before  the  offer  of  com- 
trial  or  verdict,  serve  upon  the  plaintiff  an  offer  in  writing  to  ^oTxiv7mo2; 
allow  judgment  to  be  taken  against  him  for  the  sum  or  property,  J^  ^^^  '^^ 
or  to  the  effect  therein  specified,  with  costs.  If  the  plaintiff 
accept  the  offer,  and  give  notice  thereof  in  writing  within  ten 
days,  he  may  file  the  summons,  complaint  and  offer,  with  an 
affidavit  of  notice  of  acceptance,  and  the  Court  shall  direct 
judgment  to  be  entered  thereon  accordingly.  If  the  notice  of 
acceptance  be  not  given,  the  offer  is  to  be  deemed  withdrawn, 
and  cannot  be  given  in  evidence ;  and  if  the  plaintiff  fail  to  ob- 
tain a  more  favorable  judgment,  he  cannot  recover  costs,  but 
must  pay  the  defendant's  costs  from  the  time  of  the  offer  ;  and 
in  case  the  defendant  shall  set  up  a  counter-claim  in  his  answer 
to  an  amount  greater  than  the  plaintiff's  claim,  or  sufficient  to 
reduce  the  plaintiff's  recovery  below  fifty  dollars,  then  the  plain- 
tiff may  serve  upon  the  defendant  an  offer  in  writing  to  allow 
judgment  to  be  taken  against  him  for  the  amount  specified, 
pr  to  allow  said  counter-claim   to   the  amount   specified,  with 

12 
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^"■""^"""^  costs.  If  the  defendant  accept  the  offer,  and  give  notice  thereof 
in  writing  within  ten  days,  he  may  enter  judgment  as  above  for 
the  amount  specified,  if  the  offer  entitled  him  to  judgment,  or 
the  amount  specified  in  said  offer  shall  be  allowed  him  in  the 
trial  of  the  action.  If  the  notice  of  acceptance  be  not  given,  the 
offer  is  to  be  deemed  withdrawn,  and  cannot  be  given  in  evi- 
dence ;  and  if  the  defendant  fail  to  recover  a  more  favorable 
judgment,  or  to  establish  his  counter-claim  for  a  greater  amount 
than  is  specified  in  said  offer,  he  cannot  recover  costs,  but  must 
pay  the  plaintiff's  costs  from  the  time  of  the  offer. 
D6taMiBntiDay  Soc*  387.  In  ftH  action  arising  on  contract,  the  defendant 
ate  damii^?^  may,  with  his  answer,  serve  upon  the  plaintiff  an  offer  in  writing 

I5m9408.  ^Jji^^  jf  jj^  foil  ijj  j^ig  defense  the  damages  be  assessed  at  a 
specified  sum  ;  and  if  the  plaintiff  signify  his  acceptance  thereof 
in  writing,  before  trial,  and  on  the  trial  have  a  verdict,  the  dam- 
ages shall  be  assessed  accordingly. 

Effect  of  ao-     Soc.  388.  If  the  plaintiff  do  not  accept  the  offer,  he  shall 
^iiofoffer.'^  prove  his  damages  as  if  the  offer  had  not  been  made,  and  shall 

ift.,  84W.  not  be  permitted  to  give  it  in  evidence.  And  if  the  damages 
assessed  in  his  favor  shall  not  exceed  the  sum  mentioned  in  the 
offer,  the  defendant  shall  recover  his  costs  incurred  in  conse- 
quence of  any  necessary  preparation  or  defense  in  respect  to  the 
question  of  damages. 


CHAPTER  V. 

Admission  or  Inspection  of  Writings. 

Sec.  889.  iDspecUon  and  copy  of  books,  papers,  Ac.,  bow  obtained. 

inspecuon  and  Sectioil  389.  Either  party  may  exhibit  to  the  other,  or  to 
paKi^ic?!^w  his  attorney,  at  any  time  before  the  trial,  any  paper  material  to 
^^  3UY.  8406  *^®  action,  and  request  an  admission  in  writing  of  its  genuine- 
ness. If  the  adverse  party,  or  his  attorney,  fail  to  give  the  ad- 
mission, within  four  days  after  the  request,  and  if  the  party 
exhibiting  the  paper  be  afterwards  put  to  expense  in  order  to 
prove  its  genuineness,  and  the  same  be  finally  proved  or  admitted 
on  the  trjal,  such  expense  shall  be  paid  by  the  party  refusing  the 
admission,  unless  it  appear  to  the  satisfaction  of  the  Court  that 
there  were  good  reasons  for  the  refusal.  The  Court  before  which 
an  action  is  pending,  or  a  Judge  or  Justice  thereof,  may,  in  their 
discretion,  and  upon  du^  notice,  order  either  party  to  give  to  the 
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other,  within  a  specified  time,  an  inspection  and  copy,  or  per- 
mission to  take  a  copy,  of  any  books,  papers  and  documents  in 
his  possession  or  ander  his  control,  containing  evidence  relating 
to  the  merits  of  the  action  or  the  defense  therein.  If  compliance 
with  the  order  be  refused,  the  Court,  on  motion,  may  exclude 
the  paper  from  being  given  in  evidence,  or  punish  the  party 
refusing,  or  both. 

The  Master  is  a  tpedal  tribanal  and  has  no  power  as  a  Court  to  require  the 
defendants  to  produce  a  deed  in  their  possession,  no  sach  power  having  been 
conferred  upon  him.—Cartee  v.  Spence,  24  S.  C,  550. 

Doubted  whether  a  Circuit  Judge  or  Court  authorized  to  do  so.— J 6. 


CHAPTER  VI. 
Examination  of  Parties. 

Sic.  ;  Sic. 

800.  Action  for  dlflcoyery  aboUsbed.  896.  Testimony  of  a  party  not  responsive 

80 1.  A  party  may  ezanUne  bis  adrersary  ,  to  tbe  Inquiries  may  be  rebutted  by 
as  a  witness.                                                    the  oatb  of  the  party  calling  him. 

sas.  Such  examination  also  allowed  be-         887.  Persons  for  whom  action  Is  brought 

fOTe  trial.    Proceedings  therefor.  or  defended  may  be  examined. 

808.  Party,  how  compelled  to  attend.  898.  Examination  of  co-plalntlfl  or  oo- 

884.  Testimony  of  party  may  be  rebutted.  ;  defendant. 

88ft.  Kffect  of  refusal  to  testify.  ; 

Section  390.  No  action  to  obtain  discovery  under  oath  in   Action  for  dis- 

aid  of   the  prosecution  or  defense  of  another  action  shall  beS^^      '_ 

allowed,  nor  shall  any  examination  of  a  party  be  had  on  behalf    ^^^  •*^- 
of  the  adverse  party,  except  in  the  manner  prescribed  by  this 
Chapter. 

Sec.  391.  A  party  to  an  action  may  be  examined  as  a  wit-    a  party  mav 
ness,  at  the  instance  of  the  adverse  party,  or  of  any  one  of  sev-  IJSuyasawitZ 
eral  adverse  parties,  and  for  that  purpose  may  be  compelled,  in  ^^f^ — 
the  same  manner  and  subject  to  the  same  rules  of  examination 
as  any  other  witness,  to  testify,  either  at  the  trial,  or  condition- 
ally, or  upon  commission. 

Pftrty  examined  on  his  own  behalf  is  entitled  to  the  same  means  of  refresh- 
ing his  memory  as  are  allowed  to  other  witnesses. — BxUl  v.  Lambson^  5  S.  C, 

Sec.  392.  The  examination,  instead  of  being  had  at  the  trial,  such  examina- 
as  provided  in  the  last  Section,  may  be  had  at  any  time  before  ed  before  trial'; 
trial,  at  the  option  of  the  party  claiming  it,  before  a  Judge  of  K^ot.  °*" 
the  Court,  on  a  previous  notice  to  the  party  to  be  examined,  and  isto.  xiv.,  Moe. 
any  other  adverse  party,  of  at  least  five  days,  unless,  for  good 
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cause  shown,  the  Judge  order  otherwise.  But  the  party  to  be 
examined  shall  not  be  compelled  to  attend  in  any  other  County 
than  that  of  his  residence,  or  where  he  may  be  served  with  a 
summons  for  his  attendance. 
Party,  bow  Soo.  393.  The  party  to  be  examined,  as  in  the  last  Sectiou 
teiSP^  provided,  may  be  compelled  to  attend  in  the  same  manner  as  a 

Zto.,1409.      witness  who  is  to  be  examined  conditionally  ;  and  the  examina- 
tion shall  be  taken  and  filed  by  the  Judge  in  like  manner,  and 
may  be  read  by  either  party  on  the  trial. 
Testimony  of     Sec.  394.  The  examination  of  the  party  thus  taken  may  be 

rebiitt^.*J|^ rebutted  by  adverse  testimony. 

lb.,  1410.  g^^^  396.  If  a  party  refuse  to  attend  and  testify,  as  in  the 

fusai  to  testify^  last  four  Sections  provided,  he  may  be  punished  as  for  a  con- 

ib.,  8411.      tempt,  and  his  complaint,  answer  or  reply  may  be  stricken  out. 

Testimony  of     Soc.  396.  A  party  examined  by  an  adverse  party,  as  in  this 

sp^s^e'to  Se  Chapter  provided,  may  be  examined  on  his  own  behalf,  subject 

£^  rebutted  by  to  the  same  rules  of  examination  as  other  witnesses.     But  if  he 

P^arTy^auiing  testify  to  any  new  matter,  not  responsive  to  the  inquiries  put  to 

-^^Ym, —  ^^™  ^y  ^^®  adverse  party,  or  necessary  to  explain  or  qualify  his 

answers  thereto,  or  discharge  when  his  answers  would  charge 

himself,  such  adverse  party  may  offer  himself  as  a  witness  on  his 

own  behalf  in  respect  to  such  new  matter,  subject  to  the  same 

rules  of  examination  as  other  witnesses,  and  shall  be  so  received. 

peracns  for     gec.  397.  A  person  for  whose  immediate  benefit  the  action 

brought  or  de-  is  prosecuted  or  defended,  though  not  a  party  to  the  action,  may 

examined. be  examined  as  a  witness  in  the  same  manner  and  subject  to  the 

lb.,  §418.      game  rules  of  examination  as  if  he  were  named  as  a  party. 
Examination     Seo.  398.  A  party  may  be  examined  on  behalf  of  his  co- 
ooS^endant.^'^  plaintiff,  or  of  a  co-defendant,  as  to  any  matter  in  which  he  is 
ib„  9414.      ^^^  jointly  interested  or  liable  with  such  co-plaintiff  or  co-defend- 
ant, and  as  to  which  a  separate  and  not  joint  verdict  or  judg- 
ment can  be  rendered.     And  he  may  be  compelled  to  attend  in 
the  same  manner  as  at  the  instance  of  an  adverse  party ;  but  the 
examination  thus  taken  shall  not  be  used  in  the  behalf  of  the 
party  examined.     And  whenever,  in  the  case  mentioned  in  Sec- 
tions 391  and  392,  one  of  the  several  plaintiffs  or  defendants  who 
are  joint  contractors,  or  are  united  in  interest,  is  examined  by 
the  adverse  party,  the  other  of  such  plaintiffs  or  defendants  may 
offer  himself  as  a  witness  to  the  same  cause  of  action  or  defense, 
and  shall  be  so  received. 
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CHAPTER  VII. 

Examination  of  Witnesses. 

SBa  I  Sec. 

899.  Interest  not  to  exclude  a  witness.  400.  Parties  to  actions  and  special  pro- 

I  ceedlngs  may  be  witnesses  on  their 

I  own  behalf  ezoeptln  oertaln  cases. 

Seotion  399.  No  person  offered  as  a  witness  shall  be  ex-    interest  not  to 
eluded  by  reason  of  his  interest  in  the  event  of  the  action.  Sew?        _^ 

Sec.  400.  A  party  to  an  action  or  special  proceeding  in  any  "^^^^  ^^-^  *^^^- 
and  all  Courts,  and  before  any  and  all  officers  and  persons  acting  ^onai^roodai 
judicially,  may  be  examined  as  a  witness  on  his  own  behalf,  or  in  Sf^*l®b^^t! 
behalf  of  any  other  party,  conditionally,  on  commission,  and  J^J^^"^ 
upon  the  trial  or  hearing  in  the  case,  in  the  same  manner  and  <»pt  ^  certain 
subject  to  the  same  rules  of  examination  as  any  other  witness  :  ~ibf7i4i6.~~ 
Provided,  however,  That  no  party  to  the  action  or  proceeding, 
nor  any  person  who  has  a  legal  or  equitable  interest  which  may 
be  affected  by  the  event  of  the  action  or  proceeding,  nor  any 
person  who,  previous  to  such  examination,  has  had  such  an 
inter^t,  however  the  same  may  have  been  transferred  to,  or  come 
to,  the  party  to  the  action  or  proceeding,  nor  any  assignor  of  any- 
thing in  controversy  in  the  action,  shall  be  examined  in  regard 
to  any  transaction  or  communication  between  such  witness  and  a 
person  at  the  time  of  such  examination  deceased,  insane,  or 
lunatic,  as  a  witness  against  a  party  then  prosecuting  or  defend- 
ing the  action  as  executor,  administrator,  heir-at-law,  next  of 
kin,  assignee,  legatee,  devisee,  or  survivor  of  such  deceased  per- 
son, or  as  assignee  or  committee  of  such  insane  person  or  lunatic, 
when  such  examination,  or  any  judgment  or  determination  in 
such  action  or  proceeding,  can  in  any  manner  affect  the  interest 
of  such  witness  or  the  interest  previously  owned  or  represented 
by  him.  But  when  such  executor,  administrator,  heir-at-law, 
next  of  kin,  assignee,  legatee,  devisee,  survivor,  or  committee, 
shall  be  examined  on  his  own  behalf  in  regard  to  such  transac- 
tion or  communication,  or  the  testimony  of  such  deceased  or 
insane  person  or  lunatic,  in  regard  to  such  transaction  or  com- 
munication, (however  the  same  may  have  been  perpetuated  or 
made  competent,)  shall  be  given  in  evidence  on  the  trial  or  hear- 
ing in  behalf  of  such  executor,  administrator,  heir-at-law,  next 
of  kin,  assignee,  legatee,  devisee,  survivor,  or  committee,  then 
all  other  persons  not  otherwise  rendered  incompetent  shall  be 
made  competent  witnesses  in  relation  to  such  transaction  or  com- 
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munication  on  said  trial  or  hearing.  Nothing  contained  in  Sec- 
tion 8  of  this  Code  of  Procedure  shall  be  held  or  construed  to 
affect  or  restrain  the  operation  of  this  Section. 

1.  In  any  trial  or  inquiry  in  any  suit,  action  or  proceeding  in 
any  Court,  or  before  any  person  having,  by  law,  or  consent  of 
parties,  authority  to  examine  witnesses  or  hear  evidence,  the 
husband  or  wife  of  any  party  thereto,  or  of  any  person  in  whose 
behalf  any  such  suit,  action  or  proceeding  is  brought,  prose- 
cuted, opposed,  or  defended,  shall,  except  as  hereinafter  stated, 
be  competent  and  compellable  to  give  evidence,  the  same  as  any 
other  witness,  on  behalf  of  any  party  to  such  suit,  action  or  pro- 
ceeding. 

2.  No  husband  or  wife  shall  be  compellable  to  disclose  any 
confidential  communication  made  by  one  to  the  other  during 
their  marriage. 

This  Section  is  in  reetriction  of  the  general  right  conferred  by  the  preceding 
Section  and  cannot  be  extended  by  construction  beyond  its  clearly  expreased 
design.— Guery  v.  Kinsler,  3  S.  C,  423 ;  Jones  v.  Plunkett,  9  S.  C,  892. 

Only  persons  included  in  the  particular  relations  therein  referred  to  can  be 
considered  as  embraced  in  the  proviso  or  exceptions  ;  others  not  named, 
though  within  the  mischief  intended  to  be  prevented,  cannot  be  inchided.— 
Guenry  v.  KinsUr,  3  S.  C,  423  ;  Janes  v.  PlunkeU,  9  S.  C,  892 ;  Colvin  v.  Phil- 
lips, 25  8.  C,  228 ;  Brown  v.  Moore,  26  S.  C,  1(J0  ;  Huff  v.  Latimer,  33  S.  C, 
255.  But  the  Section  must  be  construed  by  the  intent  appearing  on  its  face, 
and  whether  the  proviso  should  be  applied  must  be  determined  by  the  issue 
raised  through  the  pleadings  and  not  by  the  form  of  the  action.— BoyMn  v. 
}ratt»,6S.  C.,76. 

These  provisions  do  not  apply  where  the  witness  is  not  a  party  to  the 
action,  has  no  interest  in  the  event  of  it,  and  cannot  be  affected  by  it.— BoUman 
V.  BoUtnan,  6  S.  C,  29 ;  Twitty  v.  Houser,  7  S.  C,  153  ;  Blakely  v.  Frazier,  11 
S.  0.,  122  ;  Shaw  v.  Cunningham,  16  8.  C,  631. 

A  person  is  not  excluded  as  a  witness  whose  liability  on  a  note  wiU  in  no 
way  be  increased  or  diminished  by  the  event  of  the  suit.— Twitty  v.  Houser,  7 
S.  C,  153. 

It  is  the  possibility  that  ''  any  x)er8on  who  has  a  legal  or  equitable  interest 
which  may  be  affected  by  the  event  of  the  action  "  that  will  exclude  him  as  a 
witness.— i?oe  v.  Harrison,  9  S.  C,  279. 

If  the  defendant,  though  not  named  as  executor,  defends  for  the  benefit  of 
the  estate  of  his  testator,  whose  declarations  the  plaintiff  is  offered  to  prove, 
he  is  protected  against  such  testimony.- Boyfcin  v.  Watts,  6  S.  C,  76. 

A  party  as  witness  is  incompetent  to  testify  as  to  communication  with 
deceased  person  against  his  administrator  where  the  judgment  wouid  affect  his 
interest.— -fi^We  v.  Harrison^  18  S.  C,  329. 

A  witness  in  interest  is  not  incompetent  to  testify  to  communications  and 
transactions  had  between  a  person  deceased  and  some  third  i>er8on. —i?oe  v. 
Harrison,  9  S.  C,  279  ;  Hughey  v.  EicJielberger,  11  S.  C,  36 ;  Shaw  v.  Cun- 
ningham, 16  S.  C,  681 ;  McLaurin  v.  Wilson,  16  S.  C,  402  :  Robinson  v.  Robin- 
son, 20  S.  C,  567 ;  Kennemore  v.  Kennemore,  26  S.  C,  251 ;  Moore  v.  Trimmier, 
32  S.  C,  611  ;  Brice  v.  Miller,  35  S.  C,  537. 

Nor  to  testify  against  his  own  interest,  though  his  testimony  should  affect 
the  rights  of  others.— /S/ieW  v.  Boyd,  32  S.  C,  539. 
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The  interest  affected  means  the  interest  promoted ;  parties  are  competent  to 
testify  against  their  interest.  -Boykin  y.  WattSy  6  8.  C,  76  ;  Robinson  v.  Rob- 
inson, 30  S.  C,  567;  Moffaii  v.  Hardin,  22  8.  C,  26;  Chripn  v.  JEteWe,  84 
S.  C,  246. 

A  factor  in  his  action  against  executor  of  owners  of  cotton  for  reclama- 
tion cannot  testify  to  conversation  had  with  \d-m.—Blakely  v.  FrcusieVy  11 
8.  C,  122. 

Where  assignee  of  sealed  note  sues,  the  defendant  may  prove  the  loss  of  the 
receipt  given  him  by  assignor,  since  deceased,  but  he  cannot  testify  to  contents 
of  it.— Standeridge  v.  Powell,  11  8.  C,  549. 

The  introduction  of  testimony  other  than  that  of  the  representative  of  the 
deceased,  as  to  certain  transactions  or  communications  of  the  deceased,  does 
not  render  a  party  in  interest  competent  to  testify  as  to  the  same  matter.— 
Brice  v.  Hamilton,  12  8.  C,  32. 

A  legatee  under  lost  will,  in  attempting  to  set  up  same,  cannot  testify  to  com- 
munications or  transactions  with  testa.tor.—Bauskett  y.  Keitt,  22  8.  C,  187. 

In  proceeding  to  revive  execution  by  administrator  of  the  assignee  the 
defendant  cannot  testify  that  he  had  placed  two  notes  in  hands  of  the 
deceased  assignee  to  collect.— Ifonte  v.  Koon,  21  8.  C,  110. 

A  ward,  in  action  for  account  brought  by  him  after  majority,  against  the 
executor  of  his  deceased  guardian,  cannot  testify  to  communications  made  to 
him  by  the  deceased  upon  the  matter  of  compromise  formerly  made  between 
them,  as  to  the  value  of  the  estate,  although  the  returns  of  the  guardian  had 
been  introduced  in  evidence  by  the  executor.— Oii;en«  v.  Watts,  24  8.  C,  76. 

Where  plaintiff  sues  administrator  of  deceased  on  accoxmt  for  services  ren- 
dered the  deceased,  he  cannot  testify  that  the  account  is  correct,  as  that  is,  in 
substance  and  effect,  testifying  that  the  services  had  been  rendered  under  con- 
tract or  ui>on  request,  and  related  to  a  contract  with  deceased.— Boyd  v.  Can- 
then,  28  8.  C,  72. 

A  surviving  executor  may  not  testify  to  communications  or  transactions 
between  himself  and  the  deceased  executor  affecting  their  liability  to  each 
other  for  the  administration  of  their  testator^s  estate.— TTiUuimA  v.  Mower,  29 
S.  C,  332. 

In  action  by  creditor  to  set  aside  a  judgment  confessed  by  father,  since 
deceased,  to  defendant,  his  daughter,  and  to  set  aside  sale  of  limd  thereunder, 
the  plaintiff  could  not  prove  communications  had  by  him  with  the  deceased. 
^Martin  v.  Adams,  29  8.  C,  597. 

In  action  by  survivor  of  firm  against  devisee  of  deceased  partner  to  recover 
his  share  of  certain  lands  held  in  deceased  partner^s  name,  but  being  really 
partnership  property,  the  plaintiff  was  incompetent  to  prove  any  conmiunica- 
iions  or  transactions  between  the  deceased  and  himself.— Jones  v.  Smith,  81 
8.  C,  527. 

When  defendant,  as  administrator  of  deceased  son,  being  sued  on  note  by 
the  executor  of  the  deceased  father,  testified  as  to  the  facts  of  the  conversa- 
tions with  the  testator,  relative  to  the  note,  without  giving  any  detail  thereof, 
the  plaintiff  could  not,  in  reply,  prove  the  substance  of  conversation  with  his 
testator  about  the  note.-  Ricfiards  v.  Munro,  30  8.  C,  284. 

A  trustee  is  not  the  representative  of  his  deceased  predecessor,  and  the 
obligor  of  bond,  given  to  the  latter,  can  prove  payment  to  him  in  the  action 
thereon  by  the  former.  —Query  v.  Kinsler,  3  8.  C,  428. 

In  an  action  to  recover  land,  brought  against  one,  who  claimed  as  purchaser 
under  A,  who  had  purchased  from  C,  deceased,  A  was  a  competent  witness 
to  prove  C's  declarations  as  to  the  title  to  the  land.— Jones  v.  Plunkett,  9 
S.  C,  392. 

A  remote  alienee  of  one  deceased  is  within  the  mischief  intended  to  be  reme- 
died by  the  exception,  but  she  is  not  within  its  express  terms,  and  can  testify 
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as  to  oommunicatioiis  and  transactions  between  herself  and  the  deceased  as  to 
the  land  she  seeks  to  recover  in  the  action.— Can^^y  v.  WhiUaker^  14  S.  C, 
527 ;  Brice  v.  MiUer,  85  S.  C,  687. 

Plaintiff  in  action  against  a  town  can  testify  as  to  the  temsactions  between 
himself  and  a  former  Intendant  of  the  town,  acting  tot  tibe  ccn'pQration,  bat 
at  the  time  of  trial  deceased.— Coteman  v.  Chester^  14  8.  C,  386. 
.  In  action  to  recover  share  of  crop  made  by  plaintiff  on  dofendant^  fBrm. 
revived  after  defendant's  death  against  his  executors,  the  plaintifl  could  testify 
as  to  his  own  acts  in  connection  with  the  subject  matter,  in  no  way  attempted 
to  be  connected  with  the  deceased.— i?oofcAeart  v.  Dean^  21  8.  C,  597. 

In  action  by  ezecntrix,  an  attorney  can  testify  to  oommnnications  between 
himself  as  attorney  for  the  testator  and  the  administrator,  now  deoeaeed,  of 
an  estate  tmder  which  defendants  daim^—Beynolds  v.  Rees,  28  8.  C,  438. 

A  defendant  to  an  action  for  partition  is  not  incompetent  to  testify  to  oom- 
mnnications  between  himself  and  a  former  trostee  of  the  property  now 
deceased,  under  whom  plaintiff  claimed,  the  plaintiff  not  holding  any  of  the 
relations  to  the  deceased  specified  in  this  Section.— Jfinton  v.  Pickens^  24 
8.  C,  692. 

And  the  assignee  of  a  judgment,  in  his  action  thereon  against  the  adminis- 
istrator  of  the  deceased  judgment  debtor,  can  testify  to  communications 
between  his  assignor,  then  owner  of  the  judgment,  and  the  judgment 
debtor.— CoZmn  v.  Phillips,  25  8.  C,  228. 

In  a  contest  between  two  claimants  under  the  obligee  in  a  bond  for  titles, 
the  obligor  can  testify  to  communications  between  himself  and  the  deceased 
obligee,  as  such  a  witness,  though  a  party  to  the  cause,  has  no  interest  in  the 
action.— IToorf  v.  Wood,  25  8.  C,  600. 

Witness,  through  whom  defendants  claimed,  was  competent  to  testify  in 
their  behalf  that  he  permitted  another  party,  since  deceased,  to  remain  on  the 
land  in  dispute,  the  testimony  relating  to  an  act  of  the  witness  and  not  to  a 
transaction  with  the  deceased.— Brotm  v.  Moore,  26  8.  C,  160. 

A  grantor,  as  against  her  grantee,  is  a  competent  witness  to  prove  the  decla- 
ration of  one  deceased  under  whom  both  of  the  parties  to  the  cause  derived 
their  Utle.—Blohme  v.  Lynch,  26  8.  C,  800. 

In  action  by  beneficiaries  under  a  policy  of  life  insurance  against  a  bank  for 
the  possession  of  the  policy,  the  President  and  Cashier  of  the  bank  can  testily 
as  to  conversations  and  transactious  by  them  with  the  assured,  since  deceased, 
as  to  the  policy,  because  the  plaintiffs  are  not  prosecuting  the  action  in  any  of 
the  representative  characters  referred  to  in  this  Section.- JfcCaufey  v.  NcUional 
Bank,  27  S.C.,  215. 

Where  the  defendant,  as  administrator  of  deceased  executor,  brings  out  on 
cross-examination  of  the  plaintiff,  the  surviving  co-executor,  that  certain  pay- 
ments have  been  made  to  him  by  defendant's  intestate,  the  plaintiff  was 
allowed  to  testify  as  to  whether  other  alleged  payments  had  been  made  to 
him.— WiUiams  v.  Mower,  29  8.  C,  832. 

In  action  by  creditor  to  set  aside  judgment  confessed  to  defendant  by  h^ 
father,  who  died  before  the  trial,  and  to  set  aside  the  sale  of  land  tmder  the 
judgment,  a  witness  who  held  none  of  the  relations  prohibited  under  this  Sec- 
tion could  testify  to  comunications  had  by  him  with  the  father.— Jfarttn  v. 
Adams,  20  8.  C,  597. 

Defendant,  as  administrator  of  deceased  son,  being  sued  on  note  by  executor 
of  deceased  father,  was  comx)etent  to  prove  the  facts  that  he  had  had  repeated 
conversations  with  the  father  and  he  had  never  made  demand  upon  the 
defendant,  as  administrator,  for  payment  of  the  note,— Richards  v.  Jfunro, 
80  8.  C,  284. 

In  action  by  creditor  to  set  aside  for  fraud  a  deed  made  by  his  debtor,  now 
deceased,  one  of  the  grantees  to  the  deed,  and  party  defendant^  who  has  sold 
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his  interest  in  the  land,  can  testify  to  the  drcomstanoes  of  the  transaction 
and  the  declarations  of  the  grantor,  to  show  the  traad.SheU  y.  Boyd,  82  S. 
C,  859. 

In  action  by  tenant  to  recover  personal  property  seLeed  by  the  executor  of 
the  land  owner  for  rent,  which  had  been  i>aid  by  plaintiff  to  one  from  whom 
he  claimed  to  have  leased  the  land,  snch  person  can  testify  as  to  communica- 
tionB  and  transactions  with  the  deceased  land  owner,  he  being  no  party  to 
action  nor  interested  in  the  resnlt,  and  the  action  being  against  the  defendants 
individually  and  not  as  execntors.  —Huff  v.  Latimer,  88  S.  C,  256. 

In  action  against  administrator  of  a  deceased  debtor  to  recover  the  value  of 
work  done  in  building  and  repairing  houses,  the  plaintiff  may  testify  as  to 
what  work  was  done  by  him  on  the  premises  of  intestate,  in  his  presence,  that 
being  an  independent  tEUSt.—Fogette  v.  Oaffney,  83  S.  C,  808. 

In  action  by  assignee  of  mortgagee,  the  mortgagor  may  testify  that  she  never 
had  any  communication  or  transaction  with  the  mortgagee,  now  deceased.— 
Oriffin  v.  EarU,  34  8.  C,  246. 

In  action  by  surviving  executor  against  administrator  of  deceased  co-execu- 
tor, for  account  and  settlement,  the  plaintiif  can  testify  to  the  fact  that  he 
had  conversations  with  defendant's  intestate  as  to  certain  matters,  and  when, 
where,  and  in  whose  presence  such  conversation  was  bad,  the  statements  of 
witness  or  deceased  not  being  disclosed.— TTt/^tam^  v.  Mower,  85  8.  C,  206. 

Testimony  incompetent  under  this  8ection  is  admissible  if  not  objected  to  at 
time.— TompMn«  v.  Tompkins,  18  8.  C,  1 ;  Burris  v.  Whitner,  8  8.  C,  510; 
BoUman  v.  Bollman,  6  8.  C,  80  ;  McCougan  v.  HcUl,  21  8.  C,  601. 

It  was  error  for  Probate  Judge  to  strike  out  on  motion  testimony  as  incom- 
petent under  this  8ection,  where  such  testimony  had  been  previously  given 
without  objection.— /Starfc  v.  Hopson,  22  8.  C,  42.  And  Circuit  Judge  erred 
in  holding  such  testimony  to  be  competent  and  sustaining  the  decree  below  ; 
he  should  have  ordered  a  new  trial  so  that  the  Court  below  might  first  con- 
sider snch  testimony.— /&. 

These  provisions  as  to  testimony  of  husband  and  wife  do  not  apply  to  crimi- 
nal cases.- filiate  v.  Belcher,  13  8.  C,  459. 

A  party  examined  on  his  own  behalf  may,  like  other  witnesses,  refresh  his 
memory  by  book  entries  and  other  memoranda.— BuZ/  v.  Lambson,  5  8.  C,  284. 


CHAPTER  VIII. 
Motions  and  Orders. 


SKe. 

401.  Deflnltion  of  an  order. 

408.  DeflnitiOBOf  amotioD.  Motions,  bow 
and  when  made.  Stay  of  proceeding. 
Compelling  parties  to  testify  on  mo- 
tloDS.    DeclsioD  on  motion. 

406.  Nodoe  of  motion. 


SBC. 

4M.  In  absence,  kc.,  of  Judge  at  cbam- 
bera,  motion  may  be  transferred  to 
anotber  Judge. 

405.  Enlarging  time  for  the  proceedings  in 
an  action. 


Section  401.  Every  direction  of  a  Court  or  Judge,  made  or  Definition  of 
entered  in  writing,  and  not  included  in  a  judgment,  is  denomi-  i^^*][!^.  ^q- 
nated  an  order. 

The  refusal  of  a  motion  for  nonsuit,  never  being  **  made  or  entered  in  writ- 
ing," IB  not  an  order.— Agnew  v.  Adams,  34  S.  C,  86. 
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^*— ^v"^"^        A  Judge  has  no  power  of  his  own  mere  motion  to  make  an  order  affecting 
the  rights  of  a  Tparty.— State  v.  Parker,  7  S.  C,  285. 

The  order  of  one  Conrt  or  Judge  cannot  be  set  aside  or  disregarded  for 
irregularity  by  another.— i*^rwian  v.  R.  R.  Co.,  8  S.  C,  438. 

The  order  of  one  Judge  granting  leave  to  a  party  to  make  a  motion  b^ore 
another  Judge  is  without  force.— Steele  v.  R.  R.  Co.,  14  8.  C,  324. 

Order  passed  in  equity  cause  valid,  although  the  cause  is  not  on  calendar.— 
Wright  v.  HeHang,  16  S.  C. ,  620. 

Definition  of     Scc.  402.  1.  An  application  for  an  order  is  a  motion, 
tions,  bow  and     Motion  is  proper  mode  of  obtaining  relief  in  a  cause  not  ended.— Wright  v. 
when^  ma^^j  Herlong,  16  S.  C,  620. 
ing^;  compiling     ^ch  motions  must  be  first  made  before  the  Judge  of  the  Goiort  having 

parUM  to  testify  jurisdiction  of  the  case.— State  v.  Block,  34  8.  C,  194. 
on  motions ;  de-  ** 

d^on^rMtfon     ^^  Motions  may  be  made  to  a  Judge  or  Justice  out  of  Court, 
except  for  a  new  trial  on  the  merits. 

The  right  to  move  to  vacate  judgment  as  erroneous,  at  chambers,  is  hereby 
repealed.— Ctow«on  v.  Hutchinson,  14  S.  C,  517. 

A  Judge  has  no  power  at  chambers  to  grant  a  new  trial  on  the  merits.- 
Charles  v.  Jacobs,  5  8.  C,  348. 

The  foUowing  motions  may  be  made  at  chambers  : 

Motion  to  dissolve  an  attachment  upon  notice.— Cureton  v.  Dargany  12  S.  C, 
122. 

Motion  for  leave  to  file  a  supplemental  complaint.— £UtiKird«  v.  Edwards,  14 
8.  C,  11. 

Motion  to  vacate  a  warrant  of  seizure  to  enforce  agricultural  Ueia,—Segler 
V.  Coward,  24  8.  C,  119. 

Motion  for  leave  to  amend  complaint.— j^en  v.  Ellen,  26  8.  C,  99. 

3.  Orders  made  out  of  Court,  without  notice,  may  be  made 
by  the  Judge  of  the  Court,  in  any  part  of  the  State. 

Judge  can  correct  mere  clerical  error  in  his  decree  on  ex  parte  application 
out  of  Conrt.-'Chafee  v.  Rainey,  21  8.  C,  11. 

It  is  doubted  whether  this  subdivision  applies  to  the  granting  of  a  writ  of 
ceHioraH.— State  v.  Block,  34  8.  C,  194. 

4.  Motions  upon  notice  must  be  made  within  the  Circuit  in 
which  the  action  is  triable,  or,  in  the  absence  or  inability  of  the 
Judge  of  the  Circuit,  may  be  made  before  the  resident  or  pre- 
siding Judge  of  a  Circuit  adjoining  that  in  which  it  is  triable. 

This  subdivision  does  not  empower  a  Circuit  Judge  to  perform  judicial 
duties  outside  of  his  own  Circuit. — Ex  Parte  Parker,  6  8.  C,  472. 

But  Judge  may  render  a  decree  in  cause  heard  by  him  in  one  Circuit  aft^ 
he  has  entered  upon  his  duties  in  another  Circuit.— C%c^««  v.  Rainey,  21  S. 
C,  11. 

Motion  to  set  aside  a  decree  of  foreclosure  can  be  made  only  in  the  Circuit 
where  the  action  is  pending. — Tlwmas  v.  Raymond,  4  8.  C,  347. 

It  is  error  to  grant  relief  beyond  the  terms  of  the  notice.— DePToif  v.  Kitiarxl, 
19  8.  C,  286. 

5.  A  motion  to  modify  or  vacate  a  provisional  remedy,  and  an 
appeal  from  an  order  allowing  a  provisional  remedy,  shall  have 
preference  over  all  other  motions. 
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6.  No  order  to  stay  proceedings  for  a  longer  time  than  twenty    ^— ^^v^*^ 
days  shall  be  granted  by  a  Judge  out  of  Court  except  upon  pre- 
vious notice  to  the  adverse  party, 

7.  When  any  party  intends  to  make  or  oppose  a  motion  in  any 
Court  of  record,  and  it  shall  be  necessary  for  him  to  have  the 
affidavit  of  any  person  who  shall  hitve  refused  to  make  the  same, 
such  Court,  or  a  Judge  thereof,  may,  by  order,  appoint  a  referee 
to  take  the  affidavit  or  deposition  of  such  person.  Such  person 
may  be  subpoenaed  and  compelled  to  attend  and  make  an  affidavit 
before  such  referee,  the  same  as  before  a  referee  to  whom  it  is 
referred  to  try  an  issue.  And  the  fees  of  such  referee  for  such 
service  shall  be  three  dollars  per  day. 

8.  Whenever  a  motion  shall  be  made  in  any  cause  or  proceed- 
ing in  any  of  the  Courts  of  this  State  to  obtain  an  injunction 
order,  order  of  arrest,  or  warrant  of  attachment,  granted  in  any 
such  case  or  proceeding,  it  shall  be  the  duty  of  the  Judge,  Trial 
Justice,  or  other  officer  before  whom  such  motion  is  made,  to 
render  and  make  known  his  decision  on  such  motion  within 
twenty  days  after  the  day  upon  which  such  motion  shall  or  may 
be  submitted  to  him  for  his  decision. 

Sec.  403.  When  a  notice  of  a  motion  is  necessary,  it  must  be    Notice  of  mo- 
served  four  days  before  the  time  appointed  for  the  hearing ;  but  ?^' xrvTwie 
the  Court  or  Judge  may,  by  an  order  to  show  cause,  prescribe  a 
shorter  time. 

An  order  cannot  be  made  withont  notice  to  the  party  prejudiced  by  it.— 
State  V.  Parker,  7  S.  C,  236. 

An  order  to  enjoin  a  decree  for  sale  of  mortgaged  premises  cannot  be  made 
without  four  days^  notice.— iJtcc  v.  Mahaffey,  9  S.  C,  381. 

Motion  for  security  for  coste  should  be  notified  four  days  before  the  time  for 
hearing.— i>u tony  v.  Elford,  22  8.  C.  804. 

Orders  granted  upon  notice  for  lees  time  should  be  set  aside.— £^  Parte 
Apeler,  86  S.  C,  419. 

Sec.  404.  When  notice  of  a  motion  is  given,  or  an  order  to  j^  absence, 
show  cause  is  returnable  before  a  Judge  out  of  Court,  and  at  the  fe^bere%  o^ 
time  fixed  for  the  motion  he  is  absent  or  unable  to  hear  it,  the  SSnsfCTred^to 
same  may  be  transferred,  by  his  order,  to  some  other  Judge,  another  Judge^ 
before  whom  the  motion,  in  case  of  his  absence  or  inability, 
might  originally  have  been  made. 

This  Section  extends  the  provisions  of  Section  402,  subdivision  4,  to  the  case 
of  a  motion  already  noticed  or  ordered  to  be  heard  in  proper  Circuit.— £!a; 
PaHe  Parker,  6  S.  C,  472. 

It  does  not  enlarge  the  authority  of  the  Judges  to  i)erform  judicial  acts  be- 
yond the  limits  of  their  own  Circuits.—/  b. 
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^"^"^^"^        Sec.  406.  The  time  within  which  any  proceeding:  in  an  action 
for  the  proceed- must  be  had,  after  its  commencement,  except  the  time  withm 

tion.     ^ which  an  appeal  must  be  taken,  may  be  enlarged,  upon  an  affida- 

/b.,fi48o.  ^|.  showing  grounds  therefor,  by  a  Judge  of  the  Circuit  Court. 
The  affidavit,  or  a  copy  thereof,  must  be  served  with  a  copy  of  the 
order,  or  the  order  may  be  disregarded. 


Affldaylts  de- 
fectively en- 
titled vaUd. 

Ib.,%421. 


CHAPTER  IX. 

Entitling  Affidavits. 

Sec.  406.  Affldaylts  defectlTely  entitled  vaUd. 

Section  406.  It  shall  not  be  necessary  to  entitle  an  affidavit 
in  the  action ;  but  an  affidavit  made  without  a  title,  or  with  a 
defective  title,  shall  be  as  valid  and  effectual,  for  every  purpose, 
as  if  it  were  duly  entitled,  if  it  intelligibly  refer  to  the  action  or 
proceeding  in  which  it  is  made. 


CHAPTER  X. 
Computation  of  Time. 

Sec.  407.  Time,  how  computed. 

Time,  bow      Section  407.  The  time  within  which  an  act  is  to  be  done, 
^^±i\rjm,  ^  herein  provided,  shall  be  computed  by  excluding  the  first  day 


and  including  the  last, 
excluded. 


If  the  last  day  be  Sunday,  it  shall  be 


CHAPTER  XI. 

Notices,  and  Fiiing  and  Service  of  Papers. 


Sec. 
406.  Nottcas,  Ac,  bow  served. 

409.  Service,  how  made. 

410.  Service  by  malL 

411.  Tbe  like. 

412.  Double  time  wbere  service  by  mall. 

413.  Notices  of  motion,  &c.,  wbere  person- 
ally served. 


Skc. 
414.  Wben  pKpen  need  not  be  served  oo 

defendant. 
416.  Service  of  papers  where  parties  re 
side  out  of  tbe  State. 

416.  Summons  and  pleadings  to  be  tiled. 

417.  Service  on  attorney. 

418.  When  this  Chapter  does  not  apply. 


Notices,  Ac.,      Section  408.   Notices  shall  be  in  writing,  and  notices  and 

bow  served 

"lb.,  8428.  ~  other  papers  may  be  served  on  the  party  or  attorney,  in  the  man- 


Digitized  by 


GooglQ 


OF  SOUTH  CAROLINA.  183 

'  A.  D.  18W. 

ner  prescribed  in  the  next  three  Sections,  where  not  otherwise    ""-^v^^ 

provided  by  this  Code  of  Procedure. 

Telephone  notices  are  verbal  and  do  not  comply  with  this  Section.— £2; 
PtiTie  Apeler,  35  S.  C,  417. 

Sec.  409.  The  service  may  be  personal,  or  by  delivery  to  the    service,  how 
party  or  attorney  on  whom  the  service  is  required  to  be  made  ;  ^^j^'^  §4^7 
or  it  may  be  as  follows  : 

1.  If  upon  an  attorney,  it  may  be  made  during  his  absence 
from  his  oflBce  by  leaving  it  with  the  clerk  therein,  or  with  a 
person  having  charge  thereof  ;  or,  when  there  is  no  person  in  the 
office,  by  leaving  it,  between  the  hours  of  six  in  the  morning  and 
nine  in  the  evening,  in  a  conspicuous  place  in  the  office  ;  or,  if 
it  be  not  open  so  as  to  admit  of  such  service,  then  by  leaving  it 
at  the  attorney's  residence,  with  some  person  of  suitable  age  and 
discretion. 

2.  If  upon  a  party,  it  may  be  made  by  leaving  the  paper  at  his  senrtce  by  maii. 
residence  between  the  hours  of  six  in  the  morning  and  nine  in    ^'*•'•^^• 
the  evening,  with  some  person  of  suitable  age  and  discretion. 

Ssc.  410.  Service  by  mail  may  be  made  where  the  person    Theuke. 
making  the  service  and  the  person  on  whom  it  is  to  be  made    ^^-^^^^^ 
reside  in  different  places  between  which  there  is  a  regular  com- 
munication by  mail. 

Sec.  411.  Iti  case  of  service  by  mail,  the  paper  must  be  de-  Double  time 
posited  in  the  postoffice,  addressed  to  the  person  on  whom  it  is  bymi?.  ^^^^ 
to  be  served,  at  his  place  of  residence,  and  the  postage  paid.        *^^'  xiv.,8427. 

Sec.  412.  When  the  service  is  by  mail,  it  shall  be  double  the 

time  required  in  cases  of  personal  service. 

This  provision  is  intended  for  the  benefit  of  the  party  upon  whom  the  ser- 
Tice  is  made  and  not  for  the  party  making  the  service.  The  service  is  com- 
plete as  soon  as  the  pai)er  is  deposited  in  postoffice,  properly  addressed  and 
stamped.— iSu22t van  v.  Speights^  12  S.  C,  561.  -The  time  for  service  of  excep- 
tioDs  upon  the  Judge,  after  rising  of  the  Court,  not  extended  when  sent  by 
mail.— /6. 

Sec.  413.  Notice  of  a  motion  or  other  proceeding  before  a  Notice  of  mo- 
Court  or  Judge,  when  personally  served,  shall  be  given  at  least  personaiiy  serv^ 
four  days  before  the  time  appointed  therefor.  —'if^  g4^ — 

An  order  to  enjoin  a  decree  for  sale  of  mortgaged  premises  cannot  be  made 
without  four  days^  notice.— i?tcc  v.  Mahaffey^  9  S.  C,  281.  Motion  requiring 
security  for  costs  should  be  notified  four  days  beforehand.  -Dulany  v.  Elford, 
22  8.  C,  304. 

Sec.  414.  When  a  defendant  shall  not  have  demurred  or  an-  wben  papere 
swered,  service  of  notice  or  papers  in  the  ordinary  proceedings  in  ^^A  on^de^ 
»n  action  need  not  be  made  upon  him  unless  he  be  imprisoned  '^"^5*429. — 
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^"^"■v"^    for  want  of  bail,  but  shall  be  made  upon  him  or  his  attorney  if 

notice  of  appearance  in  the  action  has  been  given. 

seryice  of  pa-     Scc.  416.  Where  a  plaintiff  or  a  defendant  who  has  demurred 

8^  reside  ^1  or  answered,  or  gives  notice  of  appearance,  resides  out  of  the 

"  ib„  §48o!"  State,  and  has  no  attorney  in  the  action,  the  service  may  be  made 

by  mail,  if  his  residence  be  known  ;  if  not  known,  on  the  Clerk, 

for  the  party. 

summons  and     gec,  416.  The  summons  and  the  several  pleadings  in  an 

Sled.        action  shall  be  filed  with  the  Clerk  within  ten  days  after  the 

/b.,«48i.  service  thereof  respectively,  or  the  adverse  party,  on  proof  of  the 
omission,  shall  be  entitled  without  notice  to  an  order  from  a 
Judge  that  the  same  be  filed  within  a  time  to  be  specified  in  the 
order  or  be  deemed  abandoned. 
Service  on  at-  Sec.  417.  Where  a  party  shall  have  an  attorney  in  the  action, 
^|^*j432 —  the  service  of  papers  shall  be  made  upon  the  attorney  instead  of 
the  party. 

Applies  only  after  action  has  been  commenced.— Z>uncan  v.  Brown,  16  8.  C, 
416.  Notice  to  set  aside  an  execution  should  be  served  on  the  parties  ;  service 
upon  attorney  who  renewed  the  execution  is  not  sufficient.— 76. 

When  this     Sec.  418.  The  provisions  of  this  Chapter  shall  not  apply  to 
nofaMy-^  ^  ^  *  ^^^  service  of  a  summons,  or  other  process,  or  of  any  paper  to 
ib„  8488.      bring  a  party  into  contempt. 


SEC. 

419.  Papers  lost  or  withheld,  bow  supplied. 
430.  VHiere  undertakings  to  be  filed. 
421.  Time  for  publication  of  notices,  how 
computed. 


CHAPTER  XII. 
Miscellaneous  Provisions. 

Sec. 


8.  Laws  of  other  States  and  gorern- 
ments,  bow  prored. 


papeni  lost  or  Sectioil  419.  W  an  original  pleading  or  paper  be  lost  or  with- 
suppuld'  **°^  ^^^^  ^y  ^^y  P^^son,  the  Court  may  authorize  a  copy  thereof  to 
'ih7,i^r  '  be  filed  and  used  instead  of  the  original. 

This  Section  confers  no  new  powers,  but  simply  recognizes  the  general  power 
already  existing  in  the  Ck>art  of  so  substituting  new  records.— DuB^'s  y. 
Thomas^  14  S.  C,  80.    Such  general  authority  includes  judgments.— 76. 

Where  under-      ScC.  420.  The  various  undertakings  required  to  be  given  by 

toktags  to  be  this  Code  of  Procedure  must  be  filed  with  the  Clerk  of  the  Court, 

~ibT,T438:       unless  the  Court  expressly  provides  for  a  different  disposition 

thereof,  except  that  the  undertakings  provided  for  by  this  Chapter 

on  the  claim  and  delivery  of  pergonal  property  shall,  after  the 
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jastification  of  the  sureties,  be  delivered  by  the  Sheriff  to  the    ^"-"'v^"^ 
parties,  respectively,  for  whose  benefit  they  are  taken. 

Sec.  421.  The  time  for  publication  of  legal  notices  shall  be    Time  for  pub- 
computed  so  as  to  exclude  the  first  day  of  publication  and  include  notices,  how 

ooniDutiCQ 

the  day  on  which  the  act  or  event  of  which  notice  is  given  is  to  isro,  xiv.,  844o. 
happen,  or  which  completes  the  full  period  required  for  publica- 
tion. 

Sec.  422.  Printed  copies,  in  volumes,  of  Statutes,  Code  or    Laws  of  other 
other  written  law  enacted  by  any  other  sovereignty,  State  or  Ter-  emments,  how 
ritory  or  foreign  government,  purporting  or  proved  to  have  been  '^^:    - 
published  by  the  authority  thereof,  or  proved  to  have  been  com- 
monly admitted  as  evidence  of  the  existing  law  in  the  Courts 
and  judicial  tribunals  of  such  sovereignty,  State,  Temtory  or 
government,  shall  be  admitted  by  the  Courts  and  officers  of  this 
State  on  all  occasions  as  presumptive  evidence  of  such  laws.     The 
unwritten  or  common  law  of  any  other  sovereignty.  State  or  Ter- 
ritory or  foreign  government  may  be  proved  as  facts  by  parol 
evidence ;  and  the  books  of  reports  of  cases  adjudged  in  their 
Courts  may  also  be  admitted  as  presumptive  evidence  of  such  law. 


TITLE  XIII. 

ACTIONS  IN  PARTICULAR  CASES. 


Chapter    I. — Actions  Against  Foreign  Corporations. 

Chapter  II. — Actions  in  Place  of  Scire  Facias,  Quo  War- 
ranto, and  of  Informations  in  the  Nature  of 
Quo  Warranto. 


CHAPTER  I. 

Actions  Against  Foreign  Corporations. 

Sec.  428.  Where  and  by  whom  action  brought. 

Section  423.  An  action  against  a  corporation  created  by  or  where  and  by 
under  the  laws  of  any  other  State,  government,  or  country,  may  brought*. ^^^^'^ 
be  brought  in  the  Circuit  Court —  ^'>-  «^^- 

1.  By  any  resident  of  this  State,  for  any  cause  of  action. 

2.  By  a  plaintiff  not  a  resident  of  this  State,  when  the  cause 
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of  action  shall  have  arisen,  or  the  subject  of  the  action  shall  be 
situated,  within  this  State. 

Where  such  corporation  appears  and  answers  on  the  merits,  it  submits  itself 
to  the  jurisdiction  of  the  Court,  and  the  complaint  wiU  not  then  be  held  de- 
fectiye  because  it  failed  to  show  that  the  plaintiff  was  a  resident  of  the  State. 
—Chafee  v.  Postal  Co.,  35  S.  C,  872. 

A  non-resident  can  sue  a  foreign  corporation  only  in  the  two  cases  specified 
in  subdivision  2,  and  this  action  cannot  be  maintained  unless  it  appear  that  it 
is  brought  in  one  case  or  the  otheT.— Central  B.  R.  v.  Georgia  Company,  32 
S.  C,  319. 


CHAPTER  II. 


Action  In  Place  of  Scire  Facias,  Quo  Warranto,  and  of 
Informations  in  the  Nature  of  Quo  Warranto. 


Sec. 

424 


435. 


426. 


427. 
428. 


429. 


480. 
481. 


482. 
488. 


Scire  facias  and  qfuo  warranto  abol- 
ished and  this  Chapter  subsdtated. 
Action  may  be  brought,  by  direction 
of  the  Legislature,  by  the  Attorney- 
General,  to  vacate  a  charter. 
Action  to  annul  a  corporation,  when 
and  how  brought  by  the  Attorney- 
General,  by  leave  of  the  Supreme 
Ctourt. 

Leave  to  sue,  how  obtained. 
Action  upon  information  or  complaint 
of  course. 

Action,  when  and  how  brought  to 
vacate  letters  patent 
Relator,  when  to  be  joined  as  plaintUT. 
€k)mplalnt  and  arrest  of  defendant  in 
action  for  usurping  an  office. 
Judgment  In  such  actions. 
Assumption  of  office,  ftc.,  by  relator, 
when  Judgment  is  in  his  favor. 


Sec. 

484.  Proceedings  against  a  defendant,  on 
his  refusal  to  deliver  books  or  papere. 

485.  Damages,  how  recovered. 

48G.  One  action  against  several  persons 
claiming  office  and  franchise. 

487.  Penalty  for  usorptng  office  or  fran- 
chise, how  awarded. 

488.  Judgment  of  forfeiture  against  a  cor- 
poration. 

489.  Costs  against  a  corporation,  or  persoos 
claiming  to  be  such,  how  collected. 

440.  Restraining  corporation  and  appoint- 
ment of  receiver. 

411.  Copy  of  Judgment  roll  against  corpo- 
ration, where  to  be  filed. 

442.  Entry  of  Judgment  relating  to  letters 
patent. 

448.  Action  for  forfeiture  of  property  to 
the  State. 


Scire  facia»  Sectioil  424,  The  writ  of  scire  facias,  the  writ  of  quo  war- 
ranfo^'^boush-  ^(^^^0,  and  proceedings  by  information  in  the  nature  of  quo  war- 
chapter**suteti-  ^^'^^^^  are  abolished ;  and  the  remedies  heretofore  obtainable  in 

^^1 those  forms  may  be  obtained  by  civil  actions  under  the  provisions 

'  of  this  Chapter.  But  any  proceeding  heretofore  commenced,  or 
judgment  rendered,  or  right  acquired,  shall  not  be  affected  by 
such  abolition. 

The  Supreme  Coxxrt  stiU  retains  the  power  conferred  upon  it  by  Cons.,  Art. 
rv..  Sec.  4,  to  issue  writs  of  quo  warranto  in  the  sense  that  it  has  jurisdiction 
of  such  proceedings.  This  Section  does  not  attempt  to  abolish  that  jurisdic- 
tion, but  simply  to  abolish  the  formal  characteristics  of  the  wTit.—Alexander 
V.  McKenzie,  2  S.  C,  81  ;  State  v.  Bowen,  8  S.  C,  382. 
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Belatee  only  to  scire  facias  as  a  civil  remedy ;  does  not  affect  it  as  a  remedy    ^*— "V"*^ 
to  estreat  a  raeognizance  in  the  Court  of  Gtoneri^  Sessions.— iStote  v.  Wilder^ 
13  S.  C,  M4. 

Sec.  426.  An  action  may  be  brought  by  the  Attomey-Gen-    A^on  may 
eral,  in  the  name  of  the  State,  whenever  the  Legislature  shall  so  ?^*<^"  ^^  ^J® 
direct,  against  a  corporation,  for  the  purpose  of   vacating  or  the  Attorney- 
annnlling  the  Act  of  incorporation,  or  an  Act  renewing  its  corpo-  ©ate  a  charter. 
rate  existence,  on  the  ground  that  such  Act  or  renewal  was  pro-    ^^"  '*"* 
cured  upon  some  fraudulent  suggestion  or  concealment  of  a 
material  fact,  by  the  persons  incorporated,  or  by  some  of  them, 
or  with  their  knowledge  and  consent. 

Sec.  426.  An  action  may  be  brought  by  the  Attorney-Gen-    AcUon  to  an- 
eral,  in  the  name  of  the  State,  on  leave  granted  by  the  Supreme  won,  when  and 

in,         .  T     ...        ^1-  i.  /^-        .J.    T    J         /     XI  how  hronght  by 

Court  or  a  Justice  thereof,  or  a  Circuit  Judge,  for  the  purpose  t  h  e  Attomey- 
of  vacating  the  charter  or  annulling  the  existence  of  a  corpora-  leave  of  the 
tion,  other  than  municipal,  whenever  such  corporation  shall —     ~~jK^im, — 

1.  Offend  against  any  of  the  provisions  of  this  Code  of  Pro- 
cedure, or  the  Acts  creating,  altering,  or  renewing  such  corpora- 
tion ;  or, 

2.  Violate  the  provisions  of  any  law  by  which  such  corporation 
shall  have  forfeited  its  charter  by  abuse  of  its  powers  ;  or, 

3.  Whenever  it  shall  have  forfeited  its  privileges  or  franchises 
by  failure  to  exercise  its  powers  ;  or, 

4.  Whenever  it  shall  have  done  or  omitted  any  act  which 
amounts  to  a  surrender  of  its  corporate  rights,  privileges  and 
franchises;  or, 

5.  Whenever  it  shall  exercise  a  franchise  or  privilege  not  con- 
ferred upon  it  by  law. 

And  it  shall  be  the  duty  of  the  Attorney-General,  whenever  he 
shall  have  reason  to  believe  that  any  of  these  acts  or  omissions 
can  be  established  by  proof,  to  apply  for  leave,  and,  upon  leave 
granted,  to  bring  the  action,  in  every  case  of  public  interest,  and 
also  in  every  other  case  in  which  satisfactory  security  shall  be 
given  to  indemnify  the  State  against  the  costs  and  expenses  to  be 
incurred  thereby. 

Sec.  427.  Leave  to  bring  the  action  may  be  granted  upon  the    Leave  to  sue; 
application  of  the  Attorney-General ;  and  the  Court  or  Judge  i87orxivr84io. 
may,  at  discretion,  direct  notice  of  such  application  to  be  given 
to  the  corporation  or  to  its  oflBcers,  previous  to  granting  such 
leave,  and  may  hear  the  corporation  in  opposition  thereto. 

Sec.  428.  An  action  may  be  brought  by  the  Attorney-Gen-    Action   upon 

1    •     il  *xi-     ax  X  I.-  '    t  X-  information  or 

eral,  in  the  name  of  the  State,  upon  his  own  information,  or  upon  complaint  of 
the  complaint  of  any  private  party,  or  by  a  private  party  inter- 

13 
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^"^"■v"^    ested,  on  leave  granted  by  a  Circuit  Judge,  against  the  parties 
offending,  in  the  following  cases : 

1.  When  any  person  shall  usurp,  intrude  into,  or  unlawfully 
hold  or  exercise  any  public  office,  civil  or  military,  or  any  fran- 
chise within  this  State,  or  any  office  in  a  corporation  created  by 
the  authority  of  this  State  ;  or, 

2.  When  any  public  officer,  civil  or  military,  shall  have  done 
or  suffered  an  act  which,  by  the  provisions  of  law,  shall  make  a 
forfeiture  of  his  office ;  or, 

3.  When  any  association  or  number  of  persons  shall  act  within 
this  State  as  a  corporation  without  being  duly  incorporated. 

Action,  when  Sec.  429.  An  action  may  be  brought  by  the  Attomey-6en- 
brought  to  va-  Oral,  in  the  name  of  the  State,  for  the  purpose  of  vacating  or 
tent.  ^       ^'  annulling  letters  patent  granted  by  the  people  of  this  State  in 

ib„  8418.      ^]^Q  following  cases  : 

1.  When  he  shall  have  reason  to  believe  that  such  letters  patent 
were  obtained  by  means  of  some  fraudulent  suggestion  or  con- 
cealment of  a  material  fact,  made  by  the  person  to  whom  the 
same  were  issued  or  made,  or  with  his  consent  or  knowledge  ;  or, 

2.  When  he  shall  have  reason  to  believe  that  such  letters  patent 
were  issued  through  mistake,  or  in  ignorance  of  material  fact ; 
or, 

3.  When  he  shall  have  reason  to  believe  that  the  patentee,  or 
those  claiming  under  him,  have  done  or  omitted  an  act,  in  vio- 
lation of  the  terms  and  conditions  on  which  the  letters  patent 
were  granted,  or  have,  by  any  other  means,  forfeited  the  interest 
acquired  under  the  same. 

Relator,  when     Scc.  430.  When  an  action  shall  be  brought  by  the  Attomey- 

piaintiir^"    "  General  by  virtue  of  this  Chapter  on  the  complaint  of  any  private 

1870,  XIV.,  8449.  pg^^y^  qj.  j^y  g^  pcrsou  having  an  interest  in  the  question,  the 

name  of  such  person  shall  be  joined  with  the  State  as  plaintiff ; 

and  in  every  such  case  the  Attorney-General  or  Circuit  Judge, 

as  the  case  may  be,  may  require,  as  a  condition  precedent  to 

bringing  such  action,  that  satisfactory  surety  shall  be  given  to 

indemnify  the  State  against  the  costs  and  expenses  to  be  incurred 

thereby  ;  and  in  every  such  case  brought  by  the  Attorney-General 

where  such  surety  is  given,  the  measure  of  compensation  to  be 

paid  by  such  person  or  persons  to  the  Attorney-General  shall  be 

left  to  the  agreement,  express  or  implied,  of  the  parties. 

Complaint  and      Sec.  431.  When  such  an  action  shall  be  brought  against  a 

fendant^in  a c^  person  for  usurping  an  office,  the  Attorney-General,  or  private 

iDgan^^oflaS!'^  party  bringing  the  same,  in  addition  to  the  statement  of  the 

/ft.,  9460.      cause  of  action,  may  also  set  forth  in  the  complaint  the  name  of 
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the  person  rightfully  entitled  to  the  office,  with  a  statement  of 
his  right  thereto ;  and  in  such  case,  upon  proof  by  affidavit  that 
the  defendant  has  received  fees  or  emoluments  belonging  to 
the  office,  and  by  means  of  his  usurpation  thereof,  an  order  may 
be  granted  by  a  Judge  of  the  Circuit  or  Justice  of  the  Supreme 
Court  for  the  arrest  of  such  defendant  and  holding  him  to  bail ; 
and  thereupon  he  shali  be  arrested  and  held  to  bail  in  the  man- 
ner and  with  the  same  effect  and  subject  to  the  same  rights  and 
liabilities  as  in  other  civil  actions  where  the  defendant  is  subject 
to  arrest. 

Sec.  432.  In  every  case  judgment  shall  be  rendered  upon  the    JacUnnent  i  d 
right  of  the  defendant,  and  also  upon  the  right  of  the  party  so  ~  jb^i4si,'~ 
alleged  to  be  entitled,  or  only  upon  the  right  of  the  defendant, 
as  justice  shall  require. 

Sec.  433.  If  the  judgment  be  rendered  upon  the  right  of  the  AaBtumuoii  of 
person  so  alleged  to  be  entitled,  and  the  same  be  in  favor  of  such  relator,  when 

person,  he  shall  be  entitled,  after  taking  the  oath  of  office,  and  hto^or. 

executing  such  official  bond  as  may  be  required  by  law,  to  take  ^^•••*^^- 
upon  himself  the  execution  of  the  office ;  and  it  shall  be  his 
duty,  immediately  thereafter,  to  demand  of  the  defendant  in  the 
action  all  the  books  and  papers  in  his  custody,  or  within  his 
power,  belonging  to  the  office  from  which  he  shall  have  been 
excluded. 

Sea  434.  If  the  defendant  shall  refuse  or  neglect  to  deliver  proceed ini^s 
over  such  books  or  papers  pursuant  to  the  demand,  he  shall  be  jSdanV^n^'hte 
guilty  of  a  misdemeanor,  and  the  following  proceedings  shall  be  iSiOT^booto^o^ 
had  to  compel  delivery  of  such  books  or  papers  :  '^jb^'g^ga. — 

1.  Whenever  any  person  shall  be  removed  from  office,  or  the 
term  for  which  he  shall  have  been  elected  or  appointed  shall 
expire,  he  shall,  on  demand,  deliver  over  to  his  successor  all  the 
books  and  papers  in  his  custody  as  such  officer,  or  in  any  way 
appertaining  to  his  office.  Every  person  violating  this  provision 
shall  be  deemed  guilty  of  a  misdemeanor. 

2.  If  any  person  shall  refuse  or  neglect  to  deliver  over  to  his 
successor  any  books  or  papers,  as  required  in  the  preceding  Sec- 
tion, such  successor  may  make  complaint  thereof  to  any  Judge 
of  the  Circuit  Court,  or  Justice  of  the  Supreme  Court,  where 
the  person  so  refusing  shall  reside  ;  and  if  such  officer  be  satis- 
fied by  the  oath  of  the  complainant,  and  such  other  testimony  as 
shall  be  offered,  that  any  such  books  or  papers  are  withheld,  he 
shall  grant  an  order  directing  the  person  so  refusing  to  show 
cause  before  him,  within  some  short  reasonable  time,  why  he 
should  not  be  compelled  to  deliver  the  same. 
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3.  At  the  time  so  appointed,  or  at  any  other  time  to  which  the 
matter  may  be  adjourned,  upon  due  proof  being  made  of  the 
service  of  the  said  order,  such  officer  shall  proceed  to  inquire 
into  the  circumstances.  H  the  person  charged  with  withhold- 
ing such  books  or  papers  shall  make  affidavit  before  such  officer 
that  he  has  truly  delivered  over  to  his  successor  all  such  books 
and  papers  in  his  custody,  or  appertaining  to  his  office,  within  his 
knowledge,  all  further  proceedings  before  such  officer  shall  cease, 
and  the  person  complained  against  shall  be  discharged. 

4.  If  the  person  complained  against  shall  not  make  such  oath, 
and  it  shall  appear  that  any  such  books  or  papers  are  withheld, 
the  officer  before  whom  such  proceedings  shall  be  had  shall,  by 
warrant,  commit  the  person  so  withholding  to  the  jaU  of  the 
County,  there  to  remain  until  he  shall  deliver  such  books  and 
papers,  or  be  otherwise  discharged  according  to  law. 

5.  In  the  case  stated  in  the  last  Section,  if  required  by  the 
complainant,  such  officer  shall  also  issue  his  warrant,  directed  to 
any  Sheriff  or  Constable,  commanding  him,  in  the  day  time,  to 
search  such  places  as  shall  be  designated  in  such  warrant  for 
such  books  and  papers  as  belonged  to  the  officer  so  removed,  or 
whose  term  of  office  expired,  in  his  official  capacity,  and  which 
appertained  to  such  office,  and  seize  and  bring  them  before  the 
officer  issuing  the  warrant. 

6.  Upon  any  books  or  papers  being  brought  before  such  officer 
by  virtue  of  such  warrant,  he  shall  inquire  and  examine  whether 
the  same  appertained  to  the  office  from  which  the  person  so 
refusing  to  deliver  was  removed,  or  of  which  the  term  expired, 
and  he  shall  cause  the  same  to  be  delivered  to  the  complainant. 

7.  If  any  person  appointed  or  elected  to  any  office  shall  die, 
or  his  office  shall  in  any  way  become  vacant,  and  any  books  or 
papers  belonging  or  appertaining  to  such  office  shall  come  to  the 
hands  of  any  person,  the  successor  to  such  office  may,  in  like 
manner  as  hereinbefore  prescribed,  demand  such  books  or  papers 
from  the  person  having  the  same  in  his  possession  ;  and  on  the 
same  being  withheld,  an  order  may  be  obtained,  and  the  person 
charged  may,  in  like  manner,  make  oath  of  the  delivery  of  all 
such  books  and  papers  that  ever  came  to  his  possession  ;  and  in 
case  of  omission  to  make  such  oath,  and  to  deliver  up  the  books 
and  papers  so  demanded,  such  person  may  be  committed  to  jail, 
and  a  search  warrant  may  be  issued,  and  the  property  seized  by 
virtue  thereof  may  be  delivered  to  the  complainant,  as  herein- 
before prescribed. 


Digitized  by  VjOOQ IC 


OP  SOUTH  CAROLINA.  101 

A.  D.  MM. 
Where  a  person  has  been  elected  Probate  Judge  and  he  qnalifies  and  is  com-  ^^-^-y"— ' 
missioned  as  sach,  he  is  prima  facie  entitled  to  the  possession  of  the  office 
and  its  books,  records  and  property,  without  awaiting  a  judgment  in  his  favor 
under  a  prooeeding  in  qtio  warranto;  and  his  predecessor  in  office  may  be 
committed  to  jail,  as  for  contempt,  for  refusal  to  obey  an  order  of  the  Circuit 
Jvtdge  directing  him  to  surrender  such  office  and  property  to  his  successor.— 
Ex  Parte  Whipper,  82  S.  C,  5. 

Sec,  436.  If  judgment  be  rendered  upon  the  right  of   the  ^°^S^  ^^^ 
person  so  alleged  to  be  entitled,  in  favor  of  such  person,  he  may  igro,  iiv^;i4M. 
recover,  by  action,  the  damages  which  he  shall  have  sustained 
by  reason  of  the  usurpation  by  the  defendant  of  the  oflBce  from 
which  such  defendant  has  been  excluded. 

Sec,  436.  Where  several  persons  claim  to  be  entitled  to  the    on©  action 

■■■  ag[aj]i8t  seycrel 

same  office  or  franchise,  one  action  may  be  brought  against  all  ^"^^J  <^*™" 

such  persons,  in  order  to  try  their  respective  rights  to  such  office  francbtoe. 

or  franchise.  ift.,9465. 

Sec.  437.  When  a  defendant,  whether  a  natural  person  or    Penalty  for 
a  corporation,  against  whom  such  action  shall  have  been  brought,  or  franchise, 
shall  be  adjudged  guilty  of  usurping  or  intruding  into,  or  un- '  jb.,§4c6.~^ 
lawfully  holding  or  exercising,  any  office,  franchise  or  privilege, 
judgment  shall  be  rendered  that   such  defendant  be  excluded 
from  such  office,  franchise  or  privilege,  and  also  that  the  plaintiff 
recover  costs  against  such  defendant.     The  Court  may  also,  in 
its  discretion,  fine  such   defendant  a  sum  not  exceeding  two 
thousand  dollars,  which  fine,  when  collected,  shall  be  paid  into 
the  Treasury  of  the  State. 

Sec.  438.  If  it  shall  be  adjudged  that  a  corporation  against    jadgment  of 
which  an  action  shall  have  been  brought  pursuant  to  this  Chapter  i^i?  Vco'^r- 
has,  by  neglect,  abuse  or  surrender,  forfeited  its  corporate  rights,  —f^^^'^ — 
privileges  and  franchises,  judgment  shall  be  rendered  that  the 
corporation  be  excluded  from  such  corporate  rights,  privileges 
and  franchises,  and  that  the  corporation  be  dissolved. 

Sec.  430.  If  judgment  be  rendered  in  such  action  against  a    costs  against 
corporation,  or  against  persons  claiming  to  be  a  corporation,  the  IrVerToni 
Court  may  cause  the  costs  therein  to  be  collected  by  execution  tocS?  bow  ooi- 
against  the  persons  claiming  to  be  a  corporation,  or  by  attach-  '^^^'a4B8. 
ment  or  process  against  the  Directors  or  other  officers  of  such 
corporation. 

Sec.  440.  When  such  judgment  shall  be  rendered  against  a    Restraining 
corporation,  the  Court  shall  have  power  to  restrain  the  corpora-  SnTappoint^ 
tion,  to  appoint  a   receiver  of  its   property,  and  to  take  an  Sivw^  ^    [^ 
account,  and  make  distribution  thereof  among  its  creditors;    J'>-8^- 
and  it  shall  be  the  duty  of  the  Attorney-General,  immediately 
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^"^"■v"^    after  the  rendition  of  such  judgment,  to  institute  proceedings 

for  that  purpose. 
Copy  of  judff.     Sec.  441.  Upon  the  rendition  of  such  judgment  against  a 
against  corpora-  corporation,  or  for  the  vacating  or  annulling  of  letters  patent,  it 

be^fljed. shall  be  the  duty  of  the  Attorney-General  to  cause  a  copy  of  the 

1870,  xiVm846o.  judgment  roll  to  be  forthwith  filed  in  the  office  of  the  Secretary 
of  State. 
EntiTofjudg.     Sec.  442.  Such  Secretary  shall  thereupon,  if  the  record  re- 
toferterepatePtlateB  to  letters  patent,   make  an  entry  in  the  records  of  the 
lb.,  §4tfi.      office  of  the  Secretary  of  State  of  the  substanoeand  effect  of  such 
judgment,  and  of  the  time  when  the  record  thereof  was  docketed; 
and  the  real  property  granted  by  such  letters  patent  may  there- 
after be  disposed  of  in  the  same  manner  as  if  such  letters  patent 
had  never  been  issued. 
Action  for  for-     gec.  443.  Whenever,  by  the  provisions  of  law,  any  property, 
erty  to  the  State  real  or  personal,  shall  be  forfeited  to  the  State,  or  to  any  officer 
lb.,  fi«2.      i^j.  ji^  ^g^^  ^^  action  for  the  recovery  of  such  property,  alleging 
the  grounds  of  the  forfeiture,  may  be  brought  by  the  proper 
officer  in  the  Circuit  Court. 


TITLE  XIV. 

GENEEAL  PEOVISIONS. 


Skc. 

444.  Definition  of  real  property. 

446.  Definition  of  personal  property. 
440.  Definition  of  property. 

447.  Definition  of  Clerk. 

445.  Rules  of  construction. 

419.  Inconsistent  statutory  proTlslons  re- 
pealed. 


SKC. 

450.  Judges  meet  In  convention  to  rsTise 

and  amend  rules  of  Circuit  Court. 
4C1.  Justices  of  Supreme  Court  may  make 

rules. 
452.  Proceedings  by  mandamtu  and  pnn 

hlbltlon  not  affected,  Ac 
468.  Equity  rules  to  prevail  In  cases  of 

confilcL 


Deamtion  of  Section  444.  The  words  '^real  property  *'  and  **real  estate/' 
^^j^^4flo!^  as  used  in  this  Code  of  Procedure,  are  coextensive  with  lands, 
tenements  and  hereditaments. 

Definition  of  gec.  446.  The  words  '*  personal  property, *'  as  used  in  this 
pereona    prop-  q^^^  ^^  Procedure,  include  money,  goods,  chattels,  things  in 

Jb.,  8467.      action  and  evidences  of  debt. 

Definition  of  Sec.  446.  The  word  ^'property,''  as  used  in  this  Code  of 
^'i^Jies: —  Procedure,  includes  property,  real  and  personal. 
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~  A.  D.  1894. 

Sec.  447.  The  word  '' Clerk/' a«  used  in  this  Code  of  Pro-    ""^ ' 

cedure,  signifies  the  Clerk  of  the  Court  where  the  action  is  peud-  cierk!^^^°  ^^ 
ing,  and  in  the  Supreme  Court  the  Clerk  of  the  County  mentioned    ^^^  ^^• 
in  the  title  of  the  complaint,  or  in  another  County  to  which  the 
Conrt  may  have  changed  the  place  of  trial,  unless  otherwise 
specified. 

Sec.  448.  The  rule  of  common  law,  that  statutes  in  deroga-  _»"!?« o*  coi*- 

,  ptmction. 

tion  of  that  law  are  to  be  strictly  construed,  has  no  application  ~Tb.,  im, 
to  this  Code  of  Procedure. 

Sec.  449.  All  statutory  provisions  inconsistent  with  this  Code    mconsist  en  t 
of   Procedure  are  repealed ;   but  this  repeal  shall  not  revive  a  ^[p^'repeaiS 
statute  or  law  which  may  have  been  repealed  or  abolished  by  the  ^^"'  xiv^mti. 
provisions  hereby  repealed.     And  all  rights  of  action  given  or 
secured  by  existing  laws  may  be  prosecuted  in  the  manner  pro- 
vided by  this  Code  of  Procedure.     If  a  case  shall  arise  in  which 
an  action  for  the  enforcement  or  protection  of  a  right,  or  the 
redress  or  prevention  of  a  wrong,  cannot' be  had  under  this  Code 
of  Procedure,  the  practice  heretofore  in  use  may  be  adopted  so 
far  as  may  be  necessary  to  prevent  a  failure  of  justice. 

Bemedy  can  be  had  noder  the  Code,  in  action  already  pending,  according  to 
its  new  forms  of  proceeding  if  practicable ;  if  not  practicable,  in  order  to  pre- 
Tent  failure  of  justice,  resort  might  be  had  to  the  former  -practice.— Pamell  v. 
Jfoner,  16  S.  C,  848  ;  Arthur  v.  AUen,  22  a  C,  482.  In  the  light  of  this  Sec- 
tkmso  much  of  the  Act  of  1878  as  to  appeals  (16  Stat.,  6d8,)  is  inconsistent 
with  Sectum  845,  subdirision  2,  and  must  be  considered  as  repealed.~JfoJafr 
▼.  A  it  Cb.,  81  a  a,  510. 

The  Coda  wwifctiig  no  ptawwaou  as  to  jxroeeedliigB  in  case  d  certiorari,  the 
"pvadies  horafeoiom  m  iiae^  mnsfe  gawtrm  in  sadk  caaa.— £r  Parte  Blacky  84 

aa.iM. 

Sec.  460.  The  Justices  of  the  Supreme  Court  and  the  Judges    judges  meet 
of  the  Circuit  Courts  shall  meet  in  general  convention,  on  such  wenniaSy  to?^ 
day  and  at  such  place  as  may  be  designated  by  the  Chief  Justice,  JlXfo?  SrcSS 
at  least  once  in  every  two  years,  counting  from  the  year  of  o^r  ^^"j^^.  ^g^^^ 
Lord  one  thousand  eight  hundred  and  eighty-two,  for  the  purpose  xvin.,  se! 
of  revising  and  amending  the  rules  of  the  Circuit  Court  and 
establishing  such  additional  rules  as  may  be  deemed  necessary  to 
regulate  the  practice  in  the  Circuit  Courts  :   Provided,  Such 
alterations  or  additions  be  not  inconsistent  with  any  of  the 
statutes  of  the  State. 

Sach  convention  has  no  power  to  prescribe  rules  for  the  exercise  of  any 
special  jurisdiction  conferred  by  statute  upon  a  Clerk  or  Trial  Justice.  Bule 
66  of  the  Circuit  Court  does  not  apply  to  sureties  on  a  bond  given  by  lienee  to 
obtain  warrant  foi^  seizure  of  crop  under  agricultural  lien.— ^S^arp  v.  Palmer, 
31  8.  C,  444. 

The  authority  of  the  Bules,  so  adopted,  not  inconsistent  with  the  Code, 
recognized.— JSTetc^in  v.  Landecker,  82  S.  C,  155. 
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A.  D.  1804. 

^'■""^^'"^  'dec.  461.  The  Justices  of  the  Supreme  Court  shall,  from 
Supreme^  *(5)iut  time  to  time,  make  such  rules  for  the  orderly  conduct  of  business 
^ibTI^iT^  in  said  Court  as  they  may  deem  proper,  not  inconsistent  with 
this  Code  of  Procedure. 

Proceed ings  Sec.  452.  Until  the  Legislature  shall  otherwise  provide,  the 
and  prohibiuon  second  part  of  this  Code  of  Procedure  shall  not  affect  proceedings 

not aJIected, Ac.  ,  -,  -i*!  -i- 

Jb.,  8475.       "y  mandamus  or  promhition. 

Equity  Boles     Soo.  453.  Generally  in  all  matters  in  which  there  is  any  con- 

ciesrfcOTfltet  fli^*  ^^  variance  between  the  rules  of  Equity  and  the  rules  of  the 

Common  Law,  with  reference  to  the  same  matter,  the  rules  of 


Equity  shall  prevail. 
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Abatement — 
[See  Actions.l 


A. 

SECTION. 


Abbeville  County — 

Time  for  holding  Courts  in 25 

Embraced  in  Eighth  Circuit 17 

Abscond — 

Persons  about  to,  may  be  arrested  for  debts  not  due. 

[Subdiv.  5..  200 

Absence  from  State 121 

Abstract  of  Judgments — 

Clerk  to  keep  a  book  to  be  called 300 

Judgment  to  be  entered  in 301 

What  to  contain 301 

Accounts — 

How  stated  in  pleadings 179 

Verified  copy  of,  to  be  delivered 179 

Further,  may  be  ordered 179 

In  Trial  Justices'  Courts,  either  party  may  be  required  to 

exhibit Subdiv.  14. .  88 

Pleading  founded  on 88 

lieference  to  take,  after  judgment  on  issue  of  law 291 

For  information  of  Court,  or  to  carry  a  judgment  into  effect.  293 
[See  Bill  of  Particulars,  Curreiit  Account,  Long  Account,^ 

Acknowledgment  of  Debt— 

When  it  must  be  in  writing 131 

Action — 

Definition  of 2 

Two  kinds  of,  civil  and  criminal 4 
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SECnOM. 

Action — ( Continued. ) 

Civil,  defined 6 

Criminal,  defined 5 

Remedies  divided  into,  and  special  proceedings 1 

May  be  brought  by  Attorney-General,  when 426-429 

One  form  of,  established 89 

Not  to  be  brought  on  judgment  without  leave  of  Court,  ex- 
ception    91 

Against  foreign  corporations 423 

Limitation  of : 

Civil,  when  can  be  commenced 94 

Limitation  not  to  apply  when  right  of,  already  accrued. . .  93 

For  recovery  of  real  property 96-  99 

Plaintiff  limited  to  two,  for  recovery  of  real  property. 

[Subdiv.  2..  98 
None  to  be  commenced  for  recovery  of  real  property  after 

forty  years 109 

Upon  judgments,  bonds  or  instrument  secured  by  mort- 
gage    Ill 

Upon  contract 112 

Upon  liability  by  statute 112 

For  trespass  to  real  property 112 

Detaining  or  injuring  goods 112 

For  criminal  conversation 112 

For  relief 112,  118 

Upon  policies  of  insurance 112 

Against  Sheriff,  Coroner,  &c 113,  115 

Upon  a  statute  for  penalty,  forfeiture 112,  117 

For  libel,  slander,  assault,  &c 114 

In  behalf  of  the  State .114,  119 

When  deemed  commenced 120,  248 

If  defendant  out  of  the  State 121 

By  persons  insane,  imprisoned,  or  under  age 122 

By  representative  of  a  deceased  person 123 

By  aliens 124 

After  judgment  reversed 125 

Where  stayed  by  injunction 126 

Parties  to : 

Must  be  prosecuted  in  name  of  real  party  in  interest 132 

When  cause  of  action  assigned 133 

By  executor,  trustee,  Ac 134 

When  married  woman  a  party 135 
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SECTION. 

Action — ( Continued.) 

Parties  to — (Continued) : 

When  infant  a  party 136 

For  partition  or  foreclosure 137 

Who  to  be  plaintiffs  in 138 

Who  to  be  made  defendants. 139 

Joinder  of  Parties  to : 

Those  united  in  interest  to  be  joined 140 

Persons  flevendly  liable  may  be 141 

Landlord  and  tenant  may  be  joined  in  actions  for  recovery 

of  real  property 139 

Not  abated  by  reason  of  death  or  marriage  of  party 142 

None  after  verdict  for  a  wrong 142 

Court  may  order  abated  in  certain  cases 142 

Place  of  Trial  of: 

Certain,  to  be  tried  in  County  of  the  situs 144 

Court  may  change  place  of  trial 144 

For  recovery  of  real  property,  partition,  foreclosure 144 

For  penalty  or  forfeiture 145 

Against  a  public  officer 145 

All  other,  to  be  tried  in  County  where  defendant  resides. . .  146 

If  more  than  one  defendant 146 

When  Court  may  change  place  of  trial 147 

Place  changed,  all  proceedings  to  follow 147 

How  Commenced: 

By  service  of  summons 148 

Requisites  of  summons. 149 

Notioe  to  be  inserted  in  summons 150 

Submitting  Controversy  Without: 

Parties  may  agree  upon  a  case 374 

Case,  what  to  contain 374 

Court  to  hear  and  render  judgment 374 

Offer  to  compromise 386 

Active  Energy — 

Of  executions,  how  renewed Subdiv.  1 . .  310 

Adjustment  of  Costs — 

By  the  Clerk 325 

Notice  of 326 

Of  interlocutory 326 

Administration — 

Granting  of,  by  Judge  of  Probate  Court 39 

Settlement  of,  where  granted 40 
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SBCnOH. 

Admi  NISTB  ATORS — 

Actions  By  or  Against: 

Costs  in  actions  by  or  against 330 

No  discharge  to  be  granted  to,  until  after  notice 41 

Admission — 

Of  service  of  summons 159 

Of  genuineness  of  paper,  when  may  be  required,  &c 389 

In  answer  of  part  of  plaintiff's  claim Subdiv.  6 . .  265 

By  not  answering  or  replying 189 

Advebtisement — 

Of  summons 156 

Of  special  sessions  of  Courts 28 

Affidavits — 

Not  necessary  to  entitle 406 

Necessary  to  procure  warrant  of  attachment 250 

To  be  filed 250 

Eequisites  of,  in  actions  for  claim  and  delivery 228 

To  obtain  publication  of  summons 156 

In  actions  for  foreclosure  and  partition 156 

Of  proof  of  service  for  publication 159 

In  case  of  service  otherwise  than  by  publication 159 

Proof  of  disbursements  by 326 

On  motion,  proceedings  where  a  person  refuses  to  make, 

[Subdiv.  7..  402 

to  vacate  order  of  arrest  or  to  reduce  bail 226 

to  vacate  injunction,  &c 241 

to  obtain  arrest 202 

Agent — 

Notice  of  appeal  from  Justice's  Court  to  be  served  on 360 

When  he  may  verify  a  pleading 178 

Service  of  process  upon,  in  what  cases 155 

Aiken  County — 

Embraced  in  Second  Judical  Circuit 17 

Times  for  holding  Courts  in 19 

Allegations — 

In  pleading,  when  deemed  true 189 

Of  pleading  liberally  construed 180 
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SECnON. 

Allowance — 

Of  costs  and  disbursements 326 

Of  costs  on  motion 328 

Of  bail 74,  217 

Amendment — 

Of  complaint,  time  of  answer  after 167 

Proceedings  after 167 

Of  variances 190 

Of  course 193 

After  service  of  answer  or  demurrer 193 

By  the  Court 194 

By  order 195 

On  appeal 339,  349 

In  Trial  Justice's  Court 88 

By  referees 294 

Amount — 

Claimed,  judgment  by  default  not  to  exceed 297 

Anderson  County — 

Embraced  in  Eighth  Judicial  Circuit 17 

Times  for  holding  Courts  in 25 

Answer — 

The  only  pleading  by  defendant  is  demurrer  or 164 

Statute  of  limitations  must  be  set  up  by 94 

Time  to 164 

Extending  time  to 405 

And  demurrer 164 

What  to  contain 170 

And  counter-claim 171 

Certain  objections  to  complaint  must  be  taken  by 169 

In  action  for  libel  or  slander 186 

In  action  to  recover  property  distrained,  doing  damage 187 

Of  several  defenses 171 

Sham  and  irrelevant,  may  be  stricken  out 173 

Demurrer  to 172 

Frivolous 268 

New  matter  in,  when  deemed  controverted 174 

Judgment  on  failure  of 267 

Objections  to  complaint  not  appearing  on  the  face  thereof 

are  to  be  taken  by 168 
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SECTION. 

ANSWEn^^Continued.) 

Objection  not  taken  by,  or  demurrer,  when  waived 169 

Time  to,  if  complaint  be  amended 167 

Time  to,  after  service  of  order  of  arrest 204 

May  be  allowed  after  time  therefor  has  expired 195 

Admitting  part  of  claim 265 

Amended,  of  course 193 

Of  counter-claim 170,  171 

When  it  may  be  replied  or  demurred  to. 174,  175 

Motion  for  judgment  on 175 

Injunction  after 242 

Supplementaly  when  proper 198 

Frivolous,  motion  for  judgment  on 268 

In  Trial  Justices'  Courts 88 

Of  title  in  Trial  Justices'  Courts 83 

To  be  accompanied  with  undertaking 84 

As  to  one  of  several  causes  of  action 86 

Appeal— 

Allowed  from  Probate  to  Circuit  Court 55,     57 

Allowed  from  Trial  Justice's  Court 358 

Proceedings  in  Probate  Court  stayed  by 59 

Who  may 337 

Parties  to,  how  designated 338 

Title  of  action  not  changed  by 338 

How  made 339 

Reviewing  judgment  by,  in  civil  or  criminal  action 335 

Mistake  in  proceedings  after  notice  of,  may  be  rectified. .339,  349 

Clerk  to  transmit  papers  to  appellate  Court 340 

Intermediate  orders  reviewed  on 11,  ^41,  345 

Judgment  on 342 

Restitution  on  reversal  of  judgment  on 342 

!New  trial  may  be  ordered  on 342 

To  Supreme  Court: 

Time  for 345 

Time  for,  cannot  be  enlarged 349 

Time  for,  when  it  commences  to  run 57,  345,  359 

Costs  on 331 

Exceptions  for  purposes  of 290 

To  Supreme  Court,  in  what  cases 290,  344,  352 

Power  of  Court  on 12 

Remittitur  after 12 
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SECTION. 

Appeal — ( Continued.) 

To  Supreme  Court — (Continued)  : 

When  to  be  reheard 13,  14 

Security  or  deposit  on. .  .346,  350,  352,  353,  354,  355,  356,  357 
Sureties  becoming   insolvent,  new   undertaking   may  be 

ordered 347 

Stay  of  execution  on,  from  judgment  directing  the  pay- 
ment of  money 346 

Stay  of,  from  judgment  directing  the  assignment  or  deliv- 
ery of  documents  or  personal  property 350 

Stay  of,  from  judgment  to  execute   conveyance  or  other 

instrument 351 

Stay  of,  from  judgment  directing  sale  or  delivery  of  real 

property,  or  for  the  sale  of  mortgaged  premises 352 

On  being  perfected,  proceedings  stayed 353 

Security  may  be  dispensed  with  or  limited  in  certain  cases.  353 
By  executors,  administrators,  trustees,  or  persons  acting 

in  another's  right 353 

Undertaking  on,  and  service  thereof 354 

Security  on,  to  be  approved  and  justify 355 

Undertaking  on,  may  be  in  one  instrument  or  several 354 

Case  of  perishable  property 356 

Undertakings  on,  to  be  filed 357 

Statement  of  case  for 344,  345 

To  the  Circuit  Court  : 

Time  for 57,  359 

When  process  not  personally  served 359 

Notice  of: 

What  to  contain 339 

On  whom  to  be  served 360 

To  be  filed  with  Clerk 360 

Where  Trial  Justice  dead  or  removed 365 

Return,  how  made  and  compelled  on 362 

Return,  how  made  if  Trial  Justice  be  out  of  office 363 

Return,  where  Trial  Justice  is   out  of  ofl&ce,  dead,   in- 
sane, &c 365 

Return,  amended,  or  further 364 

Hearing  of : 

To  be  on  original  papers 367 

To  be  on  original  testimony 358 

At  hearing  of,  new  trial  may  be  ordered 368 

Dismissal  of,  for  want  of  prosecution 366 
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SEcnoir. 
Appeal — ( Continued. ) 

Judgment  on Subdiv.  2 . .  368 

New  trial  on Subdiv.  6..,  368 

Costs  on,  how  awarded 373 

Restitution  on 371 

Set-off  of  costs  and  recovery 373 

Amount  of  costs  on 373 

Fee  to  Trial  Justice  for  his  return 373 

From  judgment  on  controversy  submitted  without  action .  376 

Appellant — 

Party  appealing  known  as 338 

To  cause  certified  copy  of  papers  to  be  transmitted  to  appel- 
late Court 340 

Arrest — 

[See  Arrest  and  Bail] 

Arrest  and  Bail — 

No  person  to  be  arrested  in  a  civil  action,  except  as  pre- 
scribed herein 199 

Provisions  of  Code  as  to,  not  to   apply  to   proceedings  for 

contempts 199 

In  what  cases 200 

On  proceedings  supplementary  to  execution Subdiv.  4. .  312 

Of  female Subdiv.  4. .  200 

Order  for,  by  whom  made 201 

affidavit  to  obtain 202 

security  on  issuing  of 203 

when  made 202 

to  be  served 205 

and  affidavit  to  be  delivered  to  Sheriff 205 

copy  of,  and  affidavit,  to  be  delivered  to  defendant.  205 

motion  to  vacate 225 

time  to  answer  after 204 

Delivery  of  defendant's  undertaking  to  plaintiff 213 

How  made 206 

Defendant  may  be  discharged  from,  on  bail  or  deposit 207 

By  bail 208 

In  action  for  usurping  an  office 431 

Of  persons  about  to  abscond Subdiv.  5 . .  200 

May  be  where  debt  is  not  due  in  certain  cases 200 

Securities  on,  how  proceeded  against 211 

how  exonerated 212 
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8CCTI0N. 

Arbest  and  Bail — (Continued.) 

Securities  on,  justification  of 216 

notice  of  justification 214 

qualification  of 72,  215 

deposit  in  lieu  of 218 

Payment  of  deposit  into  Court 219 

Bail,  allowance  of 217 

substituting,  for  deposit 220 

deposit,  how  disposed  of  after  judgment. . , 221 

Sheriff,  when  liable  as 222 

vacating  arrest,  or  reducing 225 

affidavits,  on  motion  for 226 

liable  to  Sheriff 224 

proceedings  on  judgment  against  Sheriff 223 

Assault— 

Action  for,  within  two  years 114 

Trial  Justices  have  jurisdiction  of  action  for ;  limit 

[Subdiv.  3..     78 
Costs  in  action  for 323 

Assessment — 

Of  damages,  jury  to  make 285 

On  judgment  on  issue  of  law 291 

In  special  findings 283 

In  favor  of  defendant    283 

Assets — 

Probate  Court  may  order  marshaling  or  administration  of . . .     40 

Assignee — 

0/  thing  ifi  action,  to  sue 133 

Takes  subject  to  set-off 133 

Not  to  testify  in  certain  cases 400 

Assignor — 

Of  thing  in  action,  examined  as  witness 400 

Attachment — 

In  what  cases  it  may  issue 248 

By  whom  granted 249 

Requisites  to  the  issuance  of 250 

Affidavit  to  obtain,  to  be  filed 250 

Security  on  issuance  of , , 251 

14 
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sicnoH. 
Attachment — ( Continued.) 

To  whom  directed  and  what  to  require 252 

Several  may  issue  at  the  same  time  to  different  Counties 252 

How  executed 253 

Property  seized  on  to  be  appraised 254 

Proceedings  on,  in  case  of  perishable  property  or  vessels 255 

Claim  of  third  person  ;  proceeding  on 255a 

When  debt  not  due 255 J 

Of  rights  and  shares  of  defendant  in  the  stocks  of  corpora- 
tions, &c 256,  257,  258 

Sheriff  may  sue  for  debts,  Ac Subdiv.  4. .   259 

Plaintiff  in,  may  prosecute  actions  on  notes,  Ac,  attached. .   260 

How  executed  on  property  incapable  of  manual  delivery 257 

Certificate  of  the  defendant's  interest  in  stock  of  corporation 

to  be  furnished  to  Sheriff 258 

Defendant  may  procure  discharge  of,  and  return  of  property 

on  giving  undertaking 262,  263 

Issue  of  ownership,  how  tried 25ba 

Undertaking  of  the  defendant  on  such  discharge  of  attach- 
ment   263 

Return  of,  and  proceedings  thereon 264 

Release  of  property  of  one  of  several  defendants 263 

Judgment,  how  satisfied 259 

How  satisfied,  on  judgment  for  the  plaintiff  in  the  action. 

[Subdiv.  1 . .   259 
Sheriff  may  repossess  himself  of  property  eloigned. 

[Subdiv.  3..   259 

Court  may  order  things  in  action  to  be  sold Subdiv.  4. .   259 

Residue  of  attached  property,  after  satisfaction  of  judgment, 

to  be  delivered  to  defendant Subdiv.  4 . .   259 

On  judgment  for  the  defendant,  the  bond  given  to  the 
Sheriff  on  the  attachment  to  be  delivered  to  the  de- 
fendant     261 

Lien  on  property  attached 253 

To  enforce  payment  of  costs  against  guardian  of  an  infant 

plaintiff 329 

against  assignee  of   cause  of 

action 334 

For  contempt,  for  disobedience  to  orders  in  supplementary 

proceedings 322 

In  Trial  Justices'  Courts Subdiv.  4. . 71,  249 

Person  establishing  right  to  property  may  move  to  discharge.  263 
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8K0TI0N. 

Attorney — 

When  liable  to  arrest Subdiv.  1. .   200 

Service  of  papers  in  cause  upon 408,  409,  417 

When  he  may  verify  pleading 178 

To  subscribe  pleadings  177 

Attobnby-Genera  l — 

ActionSy  may  be  brought  by,  in  name  of  State,  when, 

425,  426,  428,  429 

when  Legislature  directs 425 

duty  of,  to  apply  for  leave  to  bring Subdiv.  5 . .  426 

to  bring,  upon  his  own  information,  when 428 

on  leave  granted  by  Supreme  Court,  when 426 

on  complaint  of  any  private  party  relator  to  be  joined 

in 430 

in  cases  of  usurping  oflBce 431 

B. 

Bail — 

[See  Arrest  and  Bail.] 

Banking  Associations — 

Bills  issued  by,  not  subject  to  limitation  of  actions 130 

Barnwell  County — 

Embraced  in  Second  Judicial  Circuit 17 

Times  for  holding  Courts  in 19 

Special  provisions  as  to  Courts  in 19 

Battery — 

Costs  in  actions  for 323 

Beaufort  County — 

Embraced  in  Second  Judicial  Circuit  17 

Times  for  holding  Courts  in 19 

Berkeley  County — 

Embraced  in  First  Judicial  Circuit 17 

Times  for  holding  Courts  in ^. 18 

Bill  of  Particulars — 

Court  may  order  either  party  to  deliver . . , 179 
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SECTION. 

Bills  and  Notes — 

Complaint  in  action  on 183 

Parties  to  actions  upon 141 

Put  in  circulation  as  money  by  moneyed  corporations,  lim- 
itation of  action  on 130 

Provisions  as  to  assignment  not  to  apply  to  transfer  of 133 

Action  or  defense  upon,  how  pleaded 183 

Taken  upon  attachment,  may  be  put  in  suit Subdiv.  4. .  259 

Bond — 

Actions  on,  Trial  Justice  has  jurisdiction  in  certain, 

[Subdiv.  5..     71 
Limitation  of Subdiv.  2 . .   Ill 

c. 

Calendar — 

Clerk,  when  to  enter  cause  on 276 

Fees  for  entering  cause  on,  in  First  Circuit 276 

Disposition  of  causes  on 279 

Canceling — 

Notice  of  lis  peyidens 153 

Case — 

On  trial  of  questions  of  fact  by  the  Court Subdiv.  2 . .  290 

Settlement  of Subdiv.  4. .  286 

Motion  for  new  trial  on 287 

On  appeal  from  motion  for  new  trial Subdiv.  4. .  286 

With  exceptions  on  appeal Subdiv.  1 . .  345 

When  to  be  docketed  in  Supreme  Court Subdiv.  2 . .  345 

May  be  agreed  upon Subdiv.  4. .  345 

Cause — 

Of  action,  when  it  accrues  on  a  current  account 116 

when  it  accrues  in  cases  of  fraud Subdiv.  6 . .  112 

what  may  be  joined 188 

to  be  separately  stated Subdiv.  7 . .  188 

Of  demurrer 165 

Certificate — 

Of  service  of  summons  by  the  Sheriff 159 

Of  defendant's  interest  in  rights  and  shares  in  corporations. . .  258 
Of  deposit  in  lieu  of  bail Subdiv.  2. .  209 
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SECTION. 

Chambers — 

Orders  at,  how  appealed  from Subdiy .    1 . .  345 

W^otions  may  be  made  before  Judge  at 402 

Receivers  may  be  appointed  at 265 

Chancery  Cases — 

Judgment  in  default  of  answer  in 267 

Rule  as  to  costs  in 323 

Change— 

Of  place  of  trial 147 

Charleston  County— 

Embraced  in  First  Judicial  Circuit 17 

Times  for  holding  Courts  in 18 

Stenographer  for 277 

City  Court  of 9 

Court  for  settling  mercantile  disputes  in  city  of 9 

Chester  County — 

Embraced  in  Sixth  Judicial  Circuit 17 

Times  for  holding  Courts  in 23 

Chesterfield  County — 

Embraced  in  Fourth  Judicial  Circuit 17 

Times  for  holding  Courts  in , 21 

Order  of  business  at  Courts  in 21 

Circuit  Courts— 

Judges  to  hold 28 

Judges  may  adjourn,  in  certain  cases 30 

Qualification  of  Judges  of 31 

To  be  Courts  of  record 32 

Clerk  and  Deputy  Clerk  of 33 

To  have  appellate  jurisdiction  of  matters  in  Probate  Court. .  55 

Appeals  to,  from  Probate  Court 57 

Trial  in,  of  cases  appealed  from  Probate  Court 60 

Appeals  to,  from  inferior  Court 358 

May  tax  costs  for  prevailing  party 331 

Stenographer  may  be  appointed  for 277 

Times  for  holding 18-  26 

Special  sessions  of 28 

Civil  Actions — 
[See  Actions.] 
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ucnoN. 
Civil  Remedy— 

Not  merged  in  criminal 7 

Claim  and  Delivery — 

Of  personal  property  in  Courts  of  record 227 

within    what  time  action    to  be  com- 
menced    112 

requisites    of    affidavit    to    obtain    de- 
livery   228 

requisition  to  Sheriff  to   take  and  de- 
liver the  property 229 

Security  for  return  of  the  property 230 

Defendant  may  except  to  plaintiffs  sureties 231 

When  defendant  deemed  to  have  waived  exception  to  plain- 
tiff's sureties 231 

Plaintiff's  sureties,  when  and  how  to  justify 231 

When  defendant  entitled  to  a  redelivery  of  the  property  taken  282 

Defendant  to  give  undertaking  with  sureties 232 

When  property  taken  is  to  be  delivered  to  plaintiff 232 

Defendant's  sureties,  when  and  how  to  justify 233 

When  Sheriff  responsible  for  defendant's  sureties 233 

Qualification  and  justification  of  sureties,  same  as  on  arrest. .  234 
Property,  how  taken  when  concealed  in  any  building  or  in- 

closure 235 

Duty  of  Sheriff  as  to  keeping  and  delivering  property  taken.  236 

Claim  of  property  by  third  party 237 

Notice  and  affidavit,  and  proceedings  thereon,  to  be  filed 238 

Judgment  in  action  for 299 

Verdict  on 283 

Jury  to  assess  damages 283 

In  Trial  Justices^  Courts Subdiv.  11 . .  71 

Affidavit  in  action  for Subdiv.  11 . .  71 

Undertaking  on  part  of  plaintiff Subdiv.  11 . .  71 

Direction  to  Constable Subdiv.  11. .  71 

Summons Subdiv.  11. .  71 

Duties  of  Constable Subdiv.  13 . .  71 

Defendant  may  except  to  plaintiff's  sureties.  .Subdiv.  14..  71 

Proceedings  on  exception  to  plaintiff's  sureties.  Subdiv.  14 . .  71 
Judgment  for    defendant,   if    plaintiff's    sureties  fail  to 

justify Subdiv.  14. .  71 

Defendant  may  require  return  of  the  property.  Subdiv.  15 . .  71 

Undertaking  on  the  part  of  defendant Subdiv.  15 . .  71 
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SECTION. 

Claim  and  Delivery — {Continued.) 

In  TrialJustices'  Courts — (Continued): 

Qualification  and  justification  of  sureties 72 

Trial  of 77 

Trial  Justice  or  jury  to  assess  value  of  property  and  dam- 
ages   77 

When  action  may  proceed  without  personal   service  of 

summons 77 

Fee  of  Trial  Justice 77 

When  property  claimed  by  other  person  than  defendant. .  77 

Clarendon  County — 

Embraced  in  Third  Judicial  Circuit 17 

Time  for  holding  Courts  in 20 

Clerk  of  Court  of  Common  Pleas — 

On  docketing  Trial  Justice's  judgment '. 87 

To  insert  costs  in  entry  of  judgment 326 

To  make  up  judgment  roll 302 

To  enter  judgment  in  conformity  with  verdict 286 

To  transmit  papers  to  appellate  Court 340 

Service  on,  for  the  party 415 

On  entry  of  judgment  by  confession 385 

To  compute  interest  on  verdict  or  recovery 325 

To  issue  executions  for  costs 324 

To  keep  book  of  abstracts  of  judgments 300 

Abfitract  to  contain  certain  entries 301 

To  place  caoses  on  Calendar 267,  276 

To  advertise  special  terms 28 

To  enter  decrees  from  Probate  Court 67 

To   docket  transcript  of    judgments    from  Trial  Justices' 

Courts 87 

Clerk  op  Probate  Court — 

Not  to  practice  as  attorney  in 35 

Appointment  of 35 

CoLLBTON  County — 

Embraced  in  Second  Judicial  Circuit 17 

Times  for  holding  Courts  in 19 

Commencement  of  Actions — 
\^e&^  Actions.^ 
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8BCTI0M. 

Complaint — 

Is  the  first  pleading  on  the  part  of  the  plaintiff 162 

Requisites  of,  ordinarily 163 

In  action  for  libel  or  slander 185 

What  causes  of  action  may  be  joined  in 188 

Allegations  of,  when  admitted 189 

Time  to  answer 164 

Copy  of,  need  not  be  served  with  summons 161 

Demand  of  copy  of 151 

Demurrer  to 165 

Objections  to,  when  deemed  to  be  waived 169 

After  amendment 167 

Filing  of,  before  publication  of  summons 151,  153 

in  all  cases  416 

Dismissal  of,  for  not  serving  copy Subdiv.  4. .  296 

for  not  proceeding  to  trial Subdiv.  4. .  296 

Supplemental,  when  allowed 142,  198 

Verification  of 177,  178 

Proceedings  in  Probate  Court  may  be  commenced  by 64 

Compromise — 

Offer  of,  in  Justices'  Courts Subdiv.  15. .     88 

Defendant  may  serve  offer  of,  any  time  before  trial 386 

Computation  of  Time — 
[See  Time.] 

Concealed  Defendant — 

Attachment  against  the  property  of 248 

Service  of  process  on,  by  publication 156 

[See  Attachment*'] 

Condition  Precedent — 

Performance  of,  how  pleaded 183 

Confession — 

Of  judgment  without  action,  may  be  for  debt  due  or  con- 
tingent liability 383 

Statement  in  writing,  and  form  thereof 384 

Statement  to  be  filed,  and  judgment  entered  thereon 385 

Judgment  roll  in 385 

Costs  on 385 

Execution  on  judgment  in 385 

Trial  Justices  may  take Subdiv.  8. .     71 
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SKCTION. 

CONFLICfTING  CLAIMS — 

Place  of  trial  of  action  for,  to  real  property 144 

Constables — 

Action  against,  within  three  years 113 

Construction — 

Of  pleadings  to  be  liberal 180 

Of  Code  of  Procedure 448 

Of  words 444,  445,  446 

CONSTBUCTIVE  NOTICE — 

Ia8  Pendens  is 153 

Contract — 

Action  on,  when  to  be  commenced 112 

Evidence  of  new,  or  continuing,  must  be  in  writing 131 

Trial  Justice  to  have  jurisdiction  of  certain  actions  on 71 

Conveyance — 

In  judicial  sales,  by  oflScer  making  sale « 306 

Copy — 

Of  books,  papers,  &c.,  used  on  trial 389 

Of  lost  paper  may  be  filed  and  used 419 

Of  paper  in  hands  of  opposite  party 389 

Coroner— 

Action  against,  within  three  years 113 

Corporations — 

Service  of  summons  upon 165 

Service  on  agent  of  certain 156 

Injunction  to  suspend  business  of 245 

Actions  against,  in  name  of  Attorney-General 425,  426,  427 

Interest  in,  may  be  sold  under  attachment 256 

Judgment  of  forfeiture  against 439,  440 

Receiver  of  property  of 265 

How  examined,  as  to  property  of  a  judgment  debtor. . .  .314,  319 

Action  to  annul  charter  of 426 

Verification  of  pleadings  by 178 

Answer  of,  in  supplementary  proceedings 314 
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SBCnON. 

Costs — 

Except  in  chancery  cases  to  follow  event  of  action 323 

No  more,  than  recovery  in  certain  actions 323 

Execution  may  issue  for 324 

To  be  inserted  in  entry  of  judgment 326 

Notice  for  adjustment  of,  and  disbursements 326 

Court  or  Judge  may  adjudge  interlocutory 326 

As  condition  of  postponement  of  trial 327 

On  motion 328 

Against  an  infant  plaintiff,  guardian  liable  for 329 

In  actions  by  or  against  executors,  &c 330 

On  appeal  from  inferior  to  Circuit  Court 331 

In  actions  prosecuted  in  name  of  the  State 332 

To  be  charged  against  person  for  whose  benefit  action  brought 

or  defended 333 

Against  assignee  of  cause  of  action 334 

In  chancery  cases,  in  discretion  of  the  Court 323 

On  appeal  from  Trial  Justice's  Court 373 

On  issue  of  title  in  Trial  Justice's  Court 81 

On  submitting  controversy  without  action 375 

Set-off  of 373 

After  offer  of  defendant  to  compromise,  or  to  liquidate  dam- 
ages   388 

After  notice  of  no  personal  claim 152 

None  allowed  for  service  of  process  unless  made  by  Sheriff. .  154 

Countbr-Claim — 

Defendant  may  set  up  in  answer 170 

What  may  be  set  up  as 171 

Several  may  be  set  up 171 

Reply  to  demurrer  to. 172,  174 

Allegations  of,  when  deemed  true 189 

Offer  to  allow 386 

COUITTY— 

In  what,  action  to  be  tried 146 

Court — 

Designation  of,  for  trial  of  impeachment 9 

Supreme  Court .\ v  9 

Common  Pleas,  General  Sessions 9 

Probate  Courts 9 

Justices  of  the  Peace 9 
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BBcrriON. 

Court — ( Continued), 

Trial  Justices 9 

City  Court  of  Charieston 9 

For  arbitration  of  mercantile  disputes 9 

Municipal  Courts. 9 

To  be  furnished  with  a  copy  of  the  pleadings 281 

To  direct  jury  as  to  verdict 282 

Leave  of,  to  issue  execution 304 

Trial  by 288 

Supreme,  jurisdiction  of 11 

power  of 12 

appeals  to 344 

terms  of 13 

additional  terms  of 13 

preference  of  causes  on  calendar  of 13 

position  of  cause  on  calendar  on  a  second  or  sub- 
sequent appeal 13 

judgment  of,  how  pronounced  14 

Sheriff  to  provide  rooms  for 15 

where  to  be  held 16 

how  adjourned 16 

rehearing  in 14 

opinions  of 14 

Court  of  Common  Pleas— 
[See  Circuit  Courts,^ 

Crimixtal  Action — 
[See  Actions.] 

Criminal  Conversation— 

Action  for f  may  be  brought  in  Trial  Justice's  Court ;  limit, 

[Subdiv.  3..  78 

limited  to  six  years Subdiv.  5. .  112 

rule  as  to  costs  in 323 

current  account,  actions  on 116 

D. 

Damages — 

Rate  of,  where  recoverable 299 

When  costs  not  to  exceed 323 

Writ  of  inquiry  of 175 

Defendant's,  jury  may  assess 285 
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Damages— ( Continued. ) 

By  reason  of  injunction,  reference  to  ascertain 245 

Assessment  of,  after  appeal  to  Supreme  Court 11 

In  action  for  usurping  oflBce 435 

Darlington  County — 

Embraced  in  Fourth  Judicial  Circuit 17 

Times  for  holding  Courts  in 21 

Death — 

Action  not  to  abate  by  reason  of,  of  party 142 

Of  persons  before  expiration  of  time  to  bring  action 123 

After  verdict 142 

Of  Trial  Justice,  effect  of,  on  appeal  from 365 

Debtors— 

Proceedings  against  joint 377 

To  be  summoned 377 

Form  of  summons 378 

Affidavit  to  accompany  summons 379 

Party  summoned  may  answer  and  defend 380 

Examination  of,  in  supplementary  proceedings 312 

To  judgment  debtor  may  pay  amount  of  debt  to  Sheriff  in 

certain  cases     313 

Decision — 

On  trial  of  question  of  fact  by  the  Court 289 

On  a  question  of  law 290 

Time  for,  on  motion Subdiv.  8 . .  402 

Decree — 

Money,  by  Probate  Court,  to  be  enrolled 67 

Manner  of  enrolling .* 67 

To  be  a  lien  from  time  of  enrollment 67 

Default — 

Judgment  by,  when  may  be  taken Subdiv.  1 . .  267 

plaintiff  to  give  security  in  certain  cases  before 

taking Subdiv.  2..  267 

Defect  of  Parties — 

Demurrer  on  account  of Subdiv.  4. .  165 

Pleading  to  be  corrected  as  to 194 

Plaintiff  ignorant  of  name  of  party  may  amend  when  dis- 
covered   196 
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SECTION. 

Defense — 

After  judgment,  when  allowed 166 

When  deemed  waived 169 

Sham  and  irrelevant,  may  be  stricken  out 173 

Judgment  on  frivolous  answer  or,  may  be  taken 268 

Dependant — 

Party  adverse  to  plaintiff  is 90 

Who  to  be 139 

Service  of  summons  on 154 

May  file  notice  of  lis  pendens 153 

May  demur  or  answer 165 

Served  by  publication,  may  be  allowed  to  defend  after  judg- 
ment   156 

Arrest  of 200 

Attachment  against  property  of 248 

Appearance  by 160 

Order  on,  to  satisfy  amount  admitted  due 265 

Affirmative  relief  to 285,  296 

Judgment  against  one  of  several 296 

Damages  of,  jury  to  assess 285 

When  papers  need  not  be  served  on   414,  415 

Costs  against,  after  notice  of  no  personal  claim 152 

Where  several  defendants 140 

Offer  of,  to  compromise 386 

When  to  furnish  copy  pleadings  to  Court 281 

Not  personally  served  with  process  in  Trial  Justice's  Court, 

time  for  appeal 359 

May  offer  to  liquidate  damages 387 

Definition — 

Of  action 2 

civil  action 6 

criminal  action   5 

special  proceeding 3 

judgment 266 

trial 273 

general  verdict : 282 

special  verdict 282 

order 401 

motion 402 

real  property 444 
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racnoH. 
Definition— ( Continued. ) 

Of  personal  property 445 

property 446 

Clerk 447 

Delivbbt  of  Personal  Property — 
[See  Claim  and  Delivery.'] 

Demand — 

Of  copy  complaint,  when  and  how  made 151 

admission  or  inspection  of  writings 389 

items  of  account 179 

bill  of  particulars 179 

For  relief  to  be  inserted  in  summons 150 

Demurrer— 

Or  answer  only  pleading  on  part  of  defendant 164 

Within  what  time  to  be  served ^  . . .  164 

Need  not  be  verified 177 

To  the  complaint,  when 165 

May  be  to  all  complaint  or  to  any  one  alleged  cause  of  action  166 

When  it  may  be  disregarded 166 

Must  specify  the  grounds  of  objection 166 

Objections  not  appearing  on  face  of  complaint  to  be  taken 

by  answer 168 

Grounds  for,  when  deemed  waived 169 

To  amended  complaint 167 

And  answer ,  172 

To  answer,  in  what  cases 174 

To  counter-claim 174 

To  reply 176 

Frivolous,  judgment  on 268 

Amendments  after 193 

In  Trial  Justice's  Court Subdiv.  6 . .  88 

Denial — 

How  made .^ 170 

Deposit  in  Lieu  of  Bail — 
[See  Arrest  and  Bail.] 

Of  moneys  in  Court 265 

In  lieu  of  security  on  appeal , 347 
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SECTION. 

Disabilities — 

What  are 108 

Effect  of 108 

When  they  must  exist 122 

Defendant  out  of  State 121 

Of  alien  enemy 124 

By  death  of  party  entitled  to  sue  or  be  sued 123 

Several,  effect  of 128 

Not  applicable  to  certain  actions 129,  130 

Stay  of  action  by  injunction 126 

Not  to  be  available  in  certain  cases 127 

Disbursements — 
[See  Costs.] 

Fees  of  Stenographer  allowed  as 278 

Amount  of,  to  follow  event  of  action 323 

To  be  inserted  in  judgment 326 

Against  an  infant  plaintiff 329 

Charged  against  assignee  after  action  brought 334 

Discharge— 

Judge  of  Probate  not  to  grant  a  final  discharge  to  executor, 

Ac,  without  notice 41 

Notice  of  application  for,  how  given 41 

Notice  of,  how  to  be  advertised 41 

Of  attachment,  motion  for 262 

On  defendant's  giving  security 263 

Discovery— 

Action  for,  abolished 390 

Of  property,  order  for 312 

Of  books,  papers  and  documents 389 

Dismissal — 

Of  complai?it,  for  not  serving  summons Subdiv.  4. .  296 

Distinction — 

None  as  to  forms  of  pleadings  in  actions  in  Courts  of  record .  161 

Docket — 

Cause  to  be  entered  on,  when 276 

Document — 

[See  Discovery.] 
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SBCnOR. 

Double  Time — 

On  service  by  mail 410 

E. 

Edgefield  County — 

Embraced  in  Fifth  Judicial  Circuit. 17 

Times  for  holding  Courts  in 22 

Eighth  Circuit — 

Counties  composing 17 

Times  for  holding  Courts  in 25 

Enrollment— 

Of  money  decrees 67 

Index  of 68 


Entitlinc 

Affidavits 406 

Entry — 

Of  verdict Subdiv.  1 . .  286 

Of  judgment,  manner  of 296 

After  offer 386 

Costs  after 386 

In  abstract  of  judgments 301 

Equity— 

Rules  of  practice  in,  to  prevail 453 

CauseSy  at  Summer  terms  of  Courts 26 

Errors  and  Defects — 

When  to  be  disregarded 197 

Evidence — 

Of  foreign  laws 422 

Of  foreign  public  records 422 

On  the  trial  of  an  issue  of  fact  by  the  Court,  how  reviewed. 

[Subdiv.  2..  290 

Pleadings  not  to  be,  in  criminal  proceedings 178 

Examination   in   supplementary  proceedings  not  to   be  in 

criminal  proceedings Subdiv.  5 . .  312 

Of  new  or  continuing  contract  to  take  case  out  of  Statute  of 
Limitations 131 
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sicnoR. 
Evidence— ( Continued. ) 

Of  parties 400 

Of  party  taken  conditionally 391 

Certain  persons  not  to  give,  of  transaction  or  communication 

with  lunatic  or  deceased  person 400 

Examinations — 

Of  parties,  by  adversary  only  in  the  cases  prescribed  by  the 

Code 390 

May  be  on  the  trial,  conditionally,  or  on  commission 391 

Before  trial 392 

Attendance  for  purpose  of,  how  compelled 393 

Punishment  for  refusing  to  submit  to «  ....  395 

Testimony  on,  may  be  rebutted 394 

On  their  own  behalf,  when 396 

Of  co-plaintiff  or  co-defendant 398 

Of  joint  contractors  or  parties  united  in  interest 398 

Of  witnesses,  witness  not  excluded  by  reason  of  interest ....  399 
Party  for  whose  immediate  benefit  action  is  prosecuted  or 

defended 400 

Assignor  of  cause  of  action 400 

In  supplementary  proceedings 314 

Of  parties  or  witnesses  on  a  motion Subdiv.  7. .  402 

Exceptions — 

To  a  matter  of  law  arising  on  the  trial  by  the  Court  may  be 
taken  within  ten  days  after  written  notice  of  the  judg- 
ment   290 

To  be  reduced  to  writing,   or  entered  in   the  minutes  of 

Judge Subdiv.  2. .  286 

Separating Subdiv.  3 . .  286 

Need  not  be  signed,  nor  sealed,  nor  need  a  bill  of  exceptions 

be  made Subdiv.  2 . .  286 

How  stated  in  a  case Subdiv.  2. .  286 

Settlement  of 287 

To  sureties  on  appeal  to  Supreme  Court 355 

To  sureties  on  claim  and  delivery 231 

To  report  of  Referee 294 

Executions — 

Of  course,  within  ten  years 303 

Judgments  enforced  by 304 

Kinds  of 305 

15 
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Bconov. 
Executions — ( Continued, ) 

Form  of 308 

To  be  deemed  process 305 

To  what  Counties  may  issue 306 

May  issue  to  several  Counties  at  same  time 306 

How  renewed 310 

Debtor  of  execution  debtor  may  pay 313 

Leaye  to  issue,  how  obtained 309 

Against  the  person 307,  Subdiv.  3. .  308 

Against  a  married  woman 306 

Return  of,  in  what  time 310 

On  judgment  of  Trial  Justice* 8  Court Subdiv.  12 . .     88 

Proceedings  supplementary  to 312 

On  confession  of  judgment  without  action 385 

Sales  under,  by  what  Court  or  officer  to  be  made 306 

For  the  delivery  of  real  or  personal  property. . .  .Subdiv.  4. .  308 

Probate  Court  empowered  to  issue 69 

Not  to  be  issued  till  decree  enrolled 69 

May  issue,  upon  transcript  from  other  Counties 69 

Satisfaction  of 69 

EXECUTOBS — 

Costs  in  actions  by  or  against 330 

May  sue  without  joining  party  in  interest 134 

May  appeal  without  giving  security 353 

Not  to  be  discharged  except  after  giving  notice 41 

EXONEBATION — 

[See  Arrest  and  Bail.] 

Ex  Parte  Oeder — 

May  be  made  by  Judge  in  any  part  of  the  State. .  Subdiv.  3 . .  402 

How  vacated  or  modified 342 

None  to  stay  proceedings  longer  than  twenty  days.  Subdiv.  6.  402 

Extension— 

Of  time  to  answer  when  defendant  arrested 204 

perfect  appeal 348,  349 

answer  generally 195 

Express  Company — 

Manner  of  serving  process  on Subdiv.  1 . .  155 
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F. 

sicnoN. 
Failure— 

Of  proof,  what  is 192 

Fairfield  County — 

Embraced  in  the  Sixth  Judicial  Circuit 17 

Times  for  holding  Courts  in 23 

False  iMPRisoNMEirr — 

Action  for,  may  be  brought  in  Trial  Justices'  Courts 

[Subdiy.  3..     78 

Must  be  within  two  years 114 

Costs  in  action  for 323 

Fees — 

[See  Costs.] 

Of  Stenographer 278 

Females — 

Not  to  be  arrested  in  civil  actions Subdiy.  4, .  200 

Fictitious  Name — 

Parties  may  be  sued  by,  when  real  name  unknown 196 

Fiduciary  Capacity — 

Arrest  for  money  receiyed  in Subdiv.  1. .  200 

Fifth  Circuit — 

Counties  composing 17 

Times  for  holding  Courts  in 22 

Filino— 

Transcript  of  judgment ^  effect  of Subdiv.  2 . .  302 

Of  Trial  Justice's  Court 87 

Complaint 151 

Notice  of  lis  pe^idsns 153 

Undertakings 357,  420 

Affidavits 250 

Copy  in  lieu  of  original .....  419 

Notice  and  affidavit  on  claim  and  delivery 238 

Of  complaint  in  cases  of  service  by  publication 156 

Final  Order — 

Appeal  from,  to  Supreme  Court Subdiv.  2 . .     11 
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raonoi. 
Finding — 

Of  facts  controlled  by  general  verdict 284 

FiEST  Circuit — 

CouAties  composing 17 

Time  for  holding  Courts  in 18 

Foreclosure  of  Mortgage — 

Power  of  Court  on Subdiv.  7...  188 

Judgment  on Subdiv.  7. .  188 

Service  of  summons  on  unknown  parties  in  actions  for 156 

Guardian  for  infant  in Subdiv.  2 . .  137 

Place  of  trial  of Subdiv.  3. .  144 

Notice  of  lis  pendensin  actions  for 153 

Foreign  Corporation — 

Actions  against,  in  what  Court  and  by  whom  it  may  be 

brought 423 

Service  of  summons  on Subdiv.  1. .  155 

Service  of  summons  by  publication 156 

Attachment  against  the  property  of 248 

Foreign  Laws — 

Printed  copies  of,  to  be  evidence 422 

Forfeiture — 

Action  for,  within  what  time  to  be  commenced .  Subdiv.  2..  114 
Against  Directors  or  stx)ckholders  of  moneyed  corporation. . .  130 

Place  of  trial  of  action  to  recover, Subdiv.  1 . .  145 

Judgment  of,  against  corporation 438 

To  State,  actions  for 443 

Form— 

Of  action 89 

Of  pleading 161 

Provision  as  to,  applied  to  Trial  J  ustices'  Courts. .  Subdiv.  15 . .    88 

Former  Practice— 

Inconsistent  with  the  Code  abrogated 449 

Preserved  where  not  changed ^^ 

Fourth  Circuit — 

Counties  composing ^' 

Times  for  holding  Courts  in ^^ 

Special  provisions  as  to  Courts  in ^^ 
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SECTION. 

Fbakohisb— 

Action  against  persons  claiming Subdiv.  5 . .  426 

Penalty  for  unlawfully  exercising Subdiv.  1  and  3 . .  428 

Fbaud — 

Certain  actions  for,  may  be  in  Courts  of  Trial  Justices. 

[Subdiv.  9..     71 

When  right  of  action  accrues  in  cases  of Subdiv.  6 . .  112 

Time  of  limitation  in  actions  for  relief  on  the  ground  of, 

prescribed Subdiv.  6. .  112 

Arrest  when  defendant  has  been  guilty  of Subdiv.  3 . .  200 

Fbivolous  Pleading — 

If  demurrer,  answer  or  reply  be,  may  be  stricken  out. ......  268 

G. 

Georgetowk  County — 

Embraced  in  Third  Judicial  Circuit 17 

Times  for  holding  Courts  in 20 

Genuineness — 

Of  writing,  admission  of 389 

Gbantee  of  the  State — 

Limitation  of  action  by 96 

Of  lands  held  adversely,  action  by 97 

Gbant-t- 

[See  Oraniee  of  the  State.] 

Greenville  County — 

Embraced  in  Eighth  Judicial  Circuit 17 

Times  for  holding  Courts  in 25 

Business  at  Summer  terms  of  Courts  in Subdiv.  6 . .  25 

GUABDIANS — 

When  minors  may  choose 50 

Probate  Court  appointing,  to  have   jurisdiction  of   ward's 

estate 51 

For  infant,  when  necessary 50,  336 

Appointment  of 137 

For  married  women,  not  necessary 135 

Ad  litem,  liable  for  costs ,  329 

For  lunatics  or  persons  imprisoned 156 

Discharge  of 41 
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H. 

^  flicnoir. 

Hampton  Coukty — 

Embraced  in  Second  Judicial  Circuit 17 

Times  for  holding  Courts  in 19 

Heir  at  Law — 

Person  prosecuting  or  defending  suit  as^  not  to  testify  to 
transactions  with  deceased  persons 400 

Hobby  County— 

Embraced  in  Third  Judicial  Circuit 17 

Times  for  holding  Courts  in 21 

Husband  and  Wife— 

When  they  should  join,  or  be  joined,  as  parties 135 

Shall  not  be  compelled  to  disclose  confidential  communica- 
tions  Subdiy.  2. .  40O 

I. 

Idiots — 

Service  of  summons  ozu Subdiy.  3. .  155 

Impbisonment — 

Of  defendant^  effect  of,  on  time  of  limitation 122 

Inability  of  Judge — 

To  hear  motion 404 

.  Inconsistent — 

Statutory  proyisions  repealed % % . .  449 

Index — 

Judge  of  Probate  to  keep,  of  money  decrees 68 

Infancy — 

Effect  of,  on  time  of  limitation 122 

Infant— 

Costs  against 329 

Service  of  summons  on Subdiy.  2. .  155 

Guardian  of,  liable  for  costs 329 

To  appear  by  guardian 136 

Guardian  for,  how  appointed 137 

Guardian  ad  litem  tor Subdiy.  2. .  137 
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sicnoN. 
Infebiob  Coubt— 

Appeal  from,  to  Circuit  Court 358,  359 

Injunction — 

Justices  of  Supreme  Court  may  grant 239 

May  be  by  the  Court  or  a  Judge 241 

To  suspend  business  of  corporation 245 

In  what  case  granted 240 

May  be  granted  at  any  stage  of  the  action  before  judgment.  241 

How  grounds  for  issuing  may  be  shown  to  the  Court 241 

After  answer 242 

Damages  on,  how  ascertained 243 

Security  upon 243 

Security  upon,  to  stay  business  of  corporation 245 

Motion  to  vacate  or  modify 246 

AflBdavits  on  motion 247 

Stay  by,  effect  of,  on  time  of  limitation 126 

Probate  Judge  may  grant,  in  certain  cases 40 

Insane  Pebson — 

Service  of  summons  on Subdiv.  3 . .  155 

Limitation  of  action  against 108,  122 

Inspection  op  Books  and  Wbitings — 

How  obtained 389 

Installments — 

Execution  for,  on  judgment  by  confession 385 

Action  in  Trial  Justices'  Courts  for Subdiv.  5 . .     71 

Instbuments— 

For  payment  of  money  y  action  or  defense  on,  how  pleaded. .  183 
In  Trid  Justices*  Courts 88 

Insubance  Companies — 

Service  of  summons  on Subdiv.  1 . .  155 

Intebbst— 

Party  in,  to  sue 132 

All  parties  in,  to  be  joined 138,  139 

When  all  parties  in,  need  not  be  joined 140 

Transfer  of,  not  to  abate  action 142 

Inteblocutoby — 

Costs,  how  adjusted 326 
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sicnoir. 

Intermediate  Obder — 

May  be  reviewed  on  appeal 11 

Interpleader^ — 

When  it  will  be  ordered 143 

Inventory — 

To  be  made  of  property  seized  on  attachment 254 

To  be  returned  to  officer  issuing  warrant 254 

Irrelevant — 

Answers  and  defenses  may  be  stricken  out 173 

Or  redundant  matter  may  be  stricken  out  on  motion 181 

Issues — 

Different  kinds  of 269 

When  issues  of  law  arise 270 

When  issues  of  fact  arise 271 

Of  law  and  fact  may  arise  in  one  action 272 

When  there  are  issues  of  law  and  fact^  the  issues  to  be  tried 

together 272 

The  judicial  examination  of^  is  a  trial 273 

How  tried 274 

How,  of  fact  in  equity  causes  may  be  framed  and  tried 274a 

May  be  referred 275,  292 

Of  law  to  be  tried  by  the  Court,  unless  referred 274 

Of  fact  in  action  for  the  recovery  of  money  only,  or  specific 
real  or  personal  property,  or  for  a  divorce,  to  be  tried  by 
a  jury,  unless  jury  trial  is  waived,  or  a  reference  be 

ordered 274 

In  other  actions,  to  be  tried  by  the  Court,  except  a  jury  trial 

or  a  reference  be  ordered 275 

Of  law,  proceedings  in  judgment  on 291 

Either  party  may  bring,  to  trial 276 

To  be  entered  on  calendar 276 

How  disposed  of  on  the  calendar 279 

Costs  of  trial  of 323 

Nature  of,  to  be  endorsed  on  complaint 276 

[See  Trial,  Verdict.] 

Feigned,  not  allowed 92 

Collateral 92 

Items  of  Account — 
[See  Accounts.] 
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J. 

SECTION. 

Joinder — 

Of  causea  of  action 188 

defenses Subdiv.  2. .  171 

parties  plaintiff 138 

parties^  where  some  refuse  to  join l-tO 

when  very  numerous 140 

defendant 139 

[See  Parties  to  Actions.^ 

Joint — 

And  several  defendantSy  proceedings  against,  where  the  sum- 
mons is  served  on  one  or  some  of  the  defendants  only. 

[Subdiv.  1..  157 
Where  the  summons  is  served  on  all  the  defendants. 

[Subdiv.  3..  157 

Judgments  in  actions  against 377 

Contractor  y  examination  of,  as  a  witness  on  his  own  behalf. .  398 

Debtors 314 

Debtors,  proceedings  against 377 

Debtors,  form  of  summons 378 

Summons  to  be  accompanied  by  affidavit  of  amount  due. . . .  379 

Answer  by  party  summoned 380 

Subsequent  proceedings  the  same  as  in  an  action 380,  381 

Answer  and  reply  to  be  verified  as  in  an  action 382 

Attachment  may  issue  to  compel  application  of  property  to 

payment  of  the  judgment 381 

Supplementary  proceedings  against 314 

Judge — 

May  adjourn  Court  of  Common  Pleas 27 

Power  to  open  Common  Pleas  before  completion  of  criminal 

business 27a 

May  hold  special  sessions  of  Circuit  Courfc 28 

None  to  be  ordered  except  by,  at  the  time  of  holding  the 

regular  sessions  for  the  County 28 

What  causes  to  be  tried  at  extra  term 28 

May  adjourn  Circuit  Courts  when  dangerous  and  general 

disease  prevails 30 

Qualification  of 31 

Justice  of  the  Supreme  Court  to  administer  oath  to 31 

Not  to  act  as  Referee 295 

May  grant  orders  of  injunction 239 
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Bxcnoir. 

Judges — 

[See  Judge,] 

Judgment — 

Defined 266 

A  lien  on  real  property  for  ten  years 309 

On  failure  of  defendant  to  answer 267 

After  service  by  publication Snbdiv.  2 . .  267 

For  the  difference  on  an  admitted  demand  and  admitted 

,     counter-claim Subdiy .  1 . .  267 

After  amendment  of  complaint 167 

Clerk  to  enter,  pursuant  to  verdict Subdiv.  1 . .  286 

Manner  of  entering 296 

Clerk  to  insert  costs  in  entry  of 326 

in  action  to  recover  personal  property 299 

On  the  pleadings,  motion  for 175 

Against  joint  or  several  defendants 167,  296 

For  want  of  reply  to  answer 175,  267 

On  frivolous  demurrer,  answer  or  reply 268 

To  be  entered  in  abstract  of  judgments 301 

When  and  how  docketed 87,  302 

On  report  of  Referee 294 

On  issue  of  law,  proceedings  on 291 

By  confession 383 

Against  one  of  several  partners 157 

On  answer,  motion  for 175 

On  verdict 286 

Against  married  women Subdiv.  4. .  296 

Of  Supreme  Court 14 

Of  Trial  Justice,  transcript  of 87 

docketing 87 

How  pleaded 182 

How  satisfied  in  action  commenced  by  attachment 259 

Appeal  from,  to  Supreme  Court * 344 

On  appeal  to  Circuit  Court 368,  369,  370,  371 

On  appeal  .to  Supreme  Court  from  order  granting  anew  trial. 

[Subdiv.  2. •     11 

In  foreclosure  cases > Subdiv.  7..  188 

Taken  against  a  party  through  his  mistake,  inadvertence  or 
surprise,  or  excusable  neglect.  Court  may  relieve  from  195 

How  enforced * 305 

When  a  lien  on  real  estate 309 
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Bionoir. 

Judgment— ( Continued. ) 

Restitution  on  reversal  of 156,  342 

Reversed,  time  for  commencing  action  after 125 

Will  not  be  reversed  for  technical  defects 197 

Actions  on,  regulated 91 

Lien  of,  on  personal  property  for  four  months  after  levy. 

[Subdiv.  1..  310 

Actions  <m,  in  Trial  Justices'  Courts Subdiv.  7 . .  71 

Time  for  commencing  actions  on Subdiv.  1. .  Ill 

Roll,  when  and  how  Clerk  to  make  up 302 

What  papers  to  contain 302 

On  submission  of  controversy  without  action 375 

Roll,  on  confession  of 385 

In  actions  for  usurping  ofiSce. 432 

How  lien  of  certain,  may  be  affected 310 

How  revived ^  * 310 

Judge  of  Pbobate — 
[See  Probate  Court.] 

JUBISbiCTION— 

Of  Courts  generally, 10 

To  enforce  judgment  against  married  woman.  ..Subdiv.  4..  296 

Answer  or  demurrer  for  want.of 165 

Courts  acquire,  from  time  pf  service  of  summons,  or  allow- 

.  ance  of  .provisional  remedy 160 

Of  Supreme  Court. 11 

Of  Judges  of  Probate. 37,  38,  43,  48,  49.  51 

Probate  Court  first  taking  cognizance  of  settlement  of  estates 

to  have  exclusive  48 

Not  to  be  collaterally  impeached 49 

Circuit  Courts  to  have  appellate,  of  cases  from  Probate  Court  55 

Of  Trial  Justices*  Courts  in  civil  cases 71 

JUSTIFICATIO]^^— . 

Of  slander,  how  pleaded 185 

bail 216 

sureties  on  appeal 355 

claim  and  delivery * 233 

K. 

Kebshaw  CouiirrT — 

Embraced  in  Fifth  Judicial  Circuit 17 

Times  for  holding  Courts  in 22 
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L. 

BBCnOH. 

Lancaster  County. — 

Embraced  in  Sixth  Judicial  Circuit 17 

Times  for  holding  Courts  in 23 

Landlord  and  Tenant — 

Trial  Justices'  Courts  to  have  jurisdiction  of  matters  be- 
tween  Subdiv.  10. .     71 

Laurens  County — 

Embraced  in  Seventh  Judicial  Circuit 17 

Times  for  holding  Courts  in 24 

Legal  Notices — 

Time  for  publication  of,  how  computed 421 

Levy  and  Sale  of  Property — 

Sales,  by  whom  and  how  made 306 

Lexington  County — 

Embraced  in  Fifth  Judicial  Circuit 17 

Times  for  holding  Courts  in 22 

Libel  and  Slander — 

Action  for,  within  two  years 114 

How  stated  in  complaint 185 

Answer  in  action  for 186 

Costs  in 323 

Lien — 

Judgment  a,  on  real  estate  for  ten  years 309 

On  personal  property  for  four  months  after  levy.  .Subdiv.  1 . .  310 

When  entered  prior  to  March  1,  1870 309 

Of  attachment  on  real  estate 253 

On  personal  property 254,  258 

How  obtained,  on  certain  judgments .' 309 

Limitation  op  Actions — 

For  Recovery  of  Real  Property : 

Not  to  apply  where  action  commenced  or  right  of  accrued.  93 

Civil  to  be  commenced  as  prescribed 94 

Plea  of,  to  be  taken  by  answer 94 

For  recovery  of  real  property 95 

By  grantee  from  State 96 

To  be  brought  within  ten  years 97 
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SBCnON. 

Limitation  of  Actions — {Continued,) 

Seizin  when  necessary 98 

Seizin  within  ten  years 99 

After  entry  or  right  of  entry , 100 

Possession  presumed  in  what  time 101 

Occupation  under  written  instrument 10j3 

Under  written  instrument^  where  adverse  possession 103 

Actual  occupation 104 

Possession  under  claim  of  title  not  written 105 

Possession  by  tenant 106 

Possession  not  affected  by  descent  cast 107 

Not  to  apply  to  persons  under  disability 108 

Possession  for  forty  years  valid  against  world 109 

Other  than  real  property 110 

Within  twenty  years Ill 

Decree,  judgment,  bond,  or  writing  secured  by  mortgage. . .  Ill 

Within  six  years.   112 

Contract,'  liability  by  statute,  trespass,  detaining  or  injur- 
ing goods,  injury  to  person,  relief,  policies  of  insurance.  112 

Within  three  years 113 

Against  Sheriff,  Ac,  for  penalty  or  forfeiture 113 

Within  two  years 114 

For  libel,  slander,  assault,  battery,  false  imprisonment,  or 

upon  a  statute 114 

Within  one  year 115 

For  escape 115 

On  current  accounts 116 

For  penalties 117 

For  relief  generally  in  ten  years 118 

Not  to  apply  in  actions  by  State 119 

When  defendant  out  of  State 121 

As  to  persons  under  disabilities 122 

Death  of  person  before  claim  barred 123 

As  to  alien  subjects 124 

When  judgment  reversed 125 

Stay  of  action  by  injunction 126 

Disability  must  exist  when  right  accrued 127 

Two  or  more  disabilities  coexisting 128 

Not  to  apply  to  bills  issued  by  moneyed  corporations 129 

Nor  to  affect  actions  against  directors  or  stockholders,  &c. . .  130 

Promise  to  take  case  out  of  statute  to  be  in  writing 131 
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8ICTI01I. 

Lis  Pendens — 

Notice  of  J  when  may  be  filed 153 

What  to  contain 163 

In  foreclosnre  snits 163 

When  constructive  notice 163 

When  it  may  be  removed 163 

Must  be  followed  by  publication  of  summons 153 

How  canceled 153 

Long  Account — 

Reference  ordered  on,  when Subdiv.  2. .  293 

Lost  Paper — 

How  supplied 419 

Lunacy — 

Judge  of  Probate  to  have  jurisdiction  in  cases  of 37 

Lunatic — 

Judge  of  Probate  may  commit  to  Asylum 70 

Service  of  process  on 156 

[See  Insane  Person.^ 

M. 

Mail— 

Summons  to  be  served  by,  in  what  cases 166 

Service  of  notice  by 410 

Notice  must  be  deposited  in  postoflBce 411 

Double  time  for  service  by 412 

Exception  where  party  charged  with  contempt 418 

Malicious  Pbosecution — 

Costs  in  action  for 323 

Managing  Agent — 

Of  corporation,  service  of  summons  on 166 

Mandamus — 

Proceedings  on,  not  affected  by  the  second  part  of  the  Code.  462 

Marion  County— 

Embraced  in  Fourth  Judicial  Circuit 17 

Times  for  holding  Courts  in 21 
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sicnoir. 

MABLBOBO  County — 

Embraced  in  Fourth  Judicial  Circuit 17 

Times  for  holding  Courts  in 21 

Mabbiage — 

Not  to  abate  action 142 

Mabbied  Women — 

Costs  against Subdiy.  4. .  296 

Need  not  prosecute  or  defend  by  guardian  or  next  friend. 

[Subdiv.  2..  135 

Judgment  against Subdiv.  4. .  296 

Execution  against Subdiv.  1. .  135 

Mastebs — 

Causes  to  be  referred  to Subdiv.  4. .  293 

Trial  by 294 

To  grant  orders  for  publication  of  summons 156 

make  sales  in  what  cases 306 

appoint  guardians  for  infants 136 

appoint  guardians  ad  litem Subdiv.  2 . .  137 

make  sales  of  property  in  certain  cases 306 

Matebial  Allegation — 

If  not  denied^  deemed  admitted 189 

Matebial  Vabiance— 

What  is 190 

When  not 191 

Mebgeb — 

None  of  civil  and  criminal  remedies 7 

Minutes — 

Special  verdict  or  finding  to  be  entered  on 283 

Verdict  to  be  entered  on Subdiv.  1 . .  286 

Motion  for  new  trial  founded  on Subdiv.  4. .  286 

Entry  on,  at  trial Subdiv.  2. .  286 

Mistake — 

[See  Pleading  By  Amendments.] 

Money  Decbees — 

Made  by  Probate  Court  to  be  enrolled 67 

Manner  of  enrolling 67 
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BBCnOM. 

Money  Decrees — (Continued.) 

To  be  indexed 68 

Time  for  enrolling 67 

To  be  filed  in  Clerk's  office 67 

Satisfaction  of 69 

Not  to  rank  as  judgment  unless  enrolled 67 

Execution  not  to  issue  on,  from  Probate  Court  unless  en- 
rolled    69 

Moneyed  Corporations— 

Time  of  limitation  not  applicable  to  actions  in  certain  evi- 
dences of  debt  of 129 

Time  of  limitation  against  stockholders  and  directors  of^  in 
certain  cases 130 

Moneys— 

[See  Deposit,] 

Mortgages— 

[See  Foreclosure  of  Mortgages,] 

Limitation  of  actions  on  instrument  secured  by Ill 

Motion — 

Defined 402 

Decision,  within  what  time Subdiv.  8 . .  402 

Affidavits  on,  to  be  served 405 

Preference  of  certain Subdiv.  5 . .  402 

To  stay  proceedings Subdiv.  6 . .  402 

Notice  of Subdiv.  4. .  402 

Transfer  of 404 

Questions  of  fact  arising  on,  may  be  referred. . . .  Subdiv.  3 . .  293 

Costs  071,  allowed  in  discretion  of  Court 328 

Mutual  Account — 

Limitation  of  action  on 116 

N. 

Name— 

Fictitious,  when  party  may  be  sued  by '. 196 

Neglect— 

Court  may  relieve  from  consequences  of 195 

New  Bail — 

Defendant  may  give 214 
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Newberbt  County — 

Embraced  in  Seventh  Judicial  Circuit 17 

Times  for  holding  Courts  in 24 

New  Matter — 

Must  be  replied  to 174 

In  answer  or  reply,  when  deemed  controverted 189 

New  Promise — 

To  take  case  out  of  limitation,  must  be  in  writing.* 131 

Newspaper — 

Publication  of  summons  in 156 

Special  sessions  of  Court  to  be  advertised  in 28 

New  Trials — 

In  civil  actions,  Court  may  grant. 
[See  Revised  Statutes.] 

Motion  for 287 

when  to  be  heard 287 

On  appeal  from  judgment Subdiv.  2 . .  11 

Trial  Justice  may  grant Subdiv.  17. .  88 

Motion  for,  before  whom  to  be  made Subdiv.  18 . .  88 

On  appeal  from  inferior  Court 368 

NON-JOIXDER — 

[See  Parties.] 

Non-Resident — 

Service  of  summons  on,  by  publication 156 

Attachment  against  property  of 248 

Service  of  papers  on 415 

Action  by,  against  foreign  corporations 423 

Notice — 

Of  intention  to  ofiter  copy  of  lost  paper 389 

To  be  in  writing 408 

In  summons 150 

Service  of,  personal,  or  as  prescribed 409 

By  mail 410,  415 

On  party  out  of  the  State 415 

To  bring  party  into  contempt 418 

Where  party  appears  by  attorney 151,  417 

Of  motion  generally,  time  of 412,  413 

16 
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BEcnox. 
KoTrcE— ( Continued, ) 

For  Judgment,  for  want  of  a  reply  or  demurrer 175 

Of  frial  not  required 276 

Of  lid  jnating  costs 326 

Of  no  jiersonal  claim 152 

Of  Us  pendens 153 

When  it  may  be  canceled 153 

[See  Lis  Pendens.] 
Of  appeal 339 

[8ee  Appeal,] 

Lcfjal,  publication  of 421 

On  motion  to  end  reference 295 

o. 

Oath — 

Referee  may  administer 294 

Judges  to  take  Constitutional,  and  oath  against  dueling. ...     31 

Objections — 

When  waived 169 

Oconee  County — 

Embractid  in  Eighth  Judicial  Circuit 17 

Time.^  for  holding  Courts  in 25 

OcCUPATtOK— 

Of  ktuih,  when  deemed  to  be  under  legal  title 104 

Under  \mtten  instrument 103 

Offer^ 

Of  difendant  to  compromise  the  whole  or  part  of  the  action . .  386 
Defendant  may,  before  trial  or  verdict,  offer  to  allow  judg- 
ment for  a  certain  sum  and  costs 386 

AcL-eptance  of 386 

When  deemed  withdrawn 386 

Eilect  ofj  if  plaintiff  do  not  recover  a  more  favorable  judg- 

raeut 386 

To  liquidate  the  damages 387 

Effect  fft  acceptance  or  refusal  of  such 388 

Omissions— 

Court  may  supply,  in  any  proceedings 195 

01  necessary  acts  to  perfect  appeal.  Court  may  relieve  against. . 

339,  349 
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Open  Account — 

Limitation  of  action  on 116 

Orangeburg  County — 

Embraced  in  First  Judicial  Circuit. .  / 17 

Times  of  holding  Courts  in 18 

Order — 

Definition  of 401 

Review  of,  on  appeal  from  judgment 335 

By  whom  and  where  made Subdiy.  3 . .  402 

Made  out  of  Court,  how  vacated  or  modified 336 

Staying  proceedings, Subdiv.  6. . .  402 

Copy  afl&davit  to  be  served  with 405 

To  show  cause 404 

Appeal  from > 11,  335 

For  publication 156 

For  arrest 201 

For  new  trial 286 

P. 

Papers — 

Service  of,  how  made 409 

by  mail 410 

When  not  required  to  be  served  on  defendant 414 

On  party  out  of  the  State 415 

Where  party  appears  by  attorney,  to  be  on  the  attorney 417 

To  bring  party  into  contempt 418 

Admission  of  genuineness  of 389 

Lost  or  withheld,  how  place  of  supplied 419 

Transfer  of,  on  change  of  place  of  trial 147 

Particulars — 

Bill  of 179 

Parties  to  Actions — 

Provisions  as  to,  applied  to  Trial  Justices'  Court. 

[Subdiv.  15..  8S 

How  designated 90 

Provisions  as  to 132 

Party  in  interest  to  sue 132 

By  grantee  of  land  held  adversely 132 

By  assignees 133 
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SBcnoir. 
Paeties  to  Actions — {Continued.) 

By  administrators 134 

By  executors 134 

By  trustees  of  express  trusts 134 

By  parties  authorized  by  statute  to  sue 134 

On  bills  and  notes,  &c 141 

By  and  against  married  women 135 

Plaintiff 138 

Defendant 139 

By  and  against  infants 136 

Who  to  be  joined  as 140 

Death  of,  pefidenie  Hie 142 

Marriage  of,  pefidenie  lite 142 

Transfer  of  interest  of 142 

Court  may  determine  controversy  between 143 

When  they  may  interplead 143 

Demurrer  for  defect  of Subdiv.  4 . .  165 

When  others  may  be  ordered  to  be  brought  in 143 

Examination  of,  as  witnesses 391 

Defect  of,  how  taken  advantage  of Subdiv.  4 . .  165 

Service  of  notices  and  papers  on 409 

Parties  to  Appeal — 

How  designated 338 

Partition — 

Place  of  trial  of  action  for Subdiv.  2 . .  144 

Guardian  for  infants Subdiv.  2 . .  137 

Publication  of  summons  to  parties  having  lien  or  interest . . .  156 

Party — 

[See  Parties  to  Actions.] 

Penalties — 

Limitation  of  action  for 114,  117 

Against  directors  or  stockholders,  &c 130 

Action  for,  where  to  be  tried Subdiv.  1. . .  145 

Pending  Suits — 

Notice  of 153 

Performance — 

Of  conditions  precedent,  how  pleaded 183 
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SECTION. 

Perishable  Property— 

Under  attachment,  to  be  sold \.  255 

Person — 

Execution  against  the 308 

Personal  Claim — 

Notice  of  no,  to  be  served  with  summons 152 

Notice  of  no,  eflfect  of  defending  after 152 

Personal  Property — 

Definition  of 445 

Time  for  commencing  action  for  taking,  detaining  or  injur- 
ing, or  for  recovery  of  possession  of Subdiv.  4. .  112 

Arrest  in  action  to  recover Subdiv.  2. .  200 

Judgment  in  action  to  recover 299 

Distrained,  action  for  recovery  of,  where  to  be  tried. 

[Subdiv.  4..   144 

Doing  damage,  answer 187 

Execution  against 306,  309 

Claim  and  delivery  of 227 

[See  Claim  and  Delivery.'] 

Petition — 

Proceedings  in  Probate  Court  by  complaint  or 64 

Pickens  County— 

Embraced  in  Eighth  Judicial  Circuit 17 

Times  for  holding  Courts  in 25 

Place  of  Trial — 

Of  actions  to  recover  real  property,  or  any  estate  or  interest 
in  real  property,  or  to  determine  right  or  interest  in 

real  property Subdiv.  1...  144 

For  injuries  to  real  property Subdiv.  1 . .   145 

For  partition  of  real  property Subdiv.  2 . .  144 

To  foreclose  a  mortgage  of  real  property Subdiv.  3 . .  144 

To  recover  personal  property  distrained  for  any  cause. 

[Subdiv.  4..  144 
To  recover  a  penalty  or  forfeiture  imposed  by  statute. 

[Subdiv.  1 . .  145 

Against  a  public  officer  or  his  deputy Subdiv.  2 . .  145 

In  other  actions,  where  defendant  resides 146 

May  be  changed 147 
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sicTioir. 
Plaintiff — 

[See  Parties  to  Actions,  Pleadings,  Complaints.'\ 

Pleadings — 

In  Courts  of  Record,  prescribed  in  Code 161 

The  complaint 162 

Complaint,  what  to  contain 163 

The  demurrer 164 

The  answer 170 

The  reply 174 

Mistakes  and  Amendments,     [See  Amendmenfs.'\ 

To  be  subscribed 177 

To  be  verified,  except  demurrers 177 

How  verified 178 

When  verification  may  be  omitted 178 

When  agent  or  attorney  may  make  the  verification 178 

Account  is  to  be  stated  in 179 

Copy  account  to  be  furnished 179 

Further  account  may  be  ordered 179 

Bill  of  particulars.  Court  may  order  to  be  furnished 179 

To  be  liberally  construed 180 

Irrelevant  or  redundant  matter  may  be  stricken  out 181 

Indefinite  or  uncertain,  may  be  ordered  to  be  made  more 

definite  and  certain 181 

Judgments  and  determinations,  how  pleaded 182 

Conditions  precedent,  how  pleaded 183 

In  action  or  defense  founded  on  instrument  for  the  payment 

of  money 183 

Private  statutes,  or  rights  derived  therefrom,  how  pleaded. .  184 

Libel  and  slander,  how  stated  in  complaint 185 

Answer  in  actions  for  libel  and  slander 186 

In  actions  to  recover  property  distrained,  doing  damage 187 

What  causes  of  action  may  be  joined 188 

Allegations  not  denied,  when  deemed  true 189 

New  matter  in  answer  (not  a  counter-claim)  is  not  to  be 
deemed  controverted  as  upon  a  direct  denial  or  avoid- 
ance   189 

The  like  of  new  matter  in  a  reply 189 

Cannot  be  used  as  evidence  in  criminal  proceedings 178 

Party  may  be  sued  by  a  fictitious  name 196 

Errors  and  defects  not  affecting  substantial  rights  to  be  dis- 
regarded   197 
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8KCTI0N* 

Pleadings — ( Continued. ) 

Supplemental  pleading,  when  allowed 198 

When  amended,  to  be  answered  anew 167 

Court  to  be  furnished  with  copy  of 281 

To  be  filed 416 

Motion  for  judgment *  175 

In  Trial  Justices*  Courts 88 

In  Probate  Court 64 

[See  Answer y  Complaint,  Demurrer,  Reply.'] 

Possession — 

Of  land,  when  presumed 101 

by  tenant 106 

Postponement— 

Cost  on  application  for 327 

Practice — 

In  Probate  Court,  to  conform  to  Common  Pleas 64 

Preliminary  Injunction — 
[See  Injunction,] 

Private  Statutes — 

How  pleaded 184 

Probate  Court — 

Established 34 

Sessions  of 34 

To  be  a  Court  of  record 35 

Judge  of,  may  appoint  a  Clerk 35 

Duties  of  Clerk  of 36 

Clerk  not  to  practice  law 35 

Jurisdiction  of  Judges  of 37,  38 

Of  County  where  will  is  proved  to  have  settlement  of  estates.  40 

To  have  jurisdiction  in  proceedings  relating  to  guardians,  &c.  38 

May  issue  warrants  and  processes 45 

To  punish  for  contumacy 46 

To  issue  commissions  to  examine  witnesses 47 

First  taking  cognizance  of  settlement  of  estate  to  have  exclu- 
sive jurisdiction 48 

Jurisdiction  of,  not  to  be  collaterally  impeached 49 
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sacnoir. 
Peobate  Court — (Continued,) 

To  have  the  appointment  of  guardians  of  minors  in  certain 

cases 50 

To  have  jurisdiction  of  ward^s  estate  and  settlement  of  guar- 
dian's accounts 51 

Time  for  holding 52 

To  be  open  at  all  times  for  transaction  of  certain  business. . .  53 

Adjournment  of  the 54 

Appellate  jurisdiction  of  Circuit  Court  over 55 

Appeal  to  Circuit  Court  to  be  taken  within  fifteen  days 57 

Proceedings  in,  stayed  by  appeal 59 

Proceedings  in,  to  be  commenced  by  petition  or  complaint. .  64 

Supreme  Court  may  make  rules  for 65 

May  issue  executions  against  property 69 

Administration  and  probate  of  wills 39 

May  marshal  assets 40 

May  stay  actions  or  proceedings  against  executors,  &c 40 

When  to  grant  discharge  to  administrators,  &c 41 

Money  decrees  of,  to  be  enrolled 67 

Manner  of  enrolling 67 

To  keep  index  to  decrees 68 

Judge  of,  may  punish  for  contempt , 66 

not  to  have  voice  in  determining  appeal 63 

may  commit  to  Lunatic  Asylum 70 

Supreme  Court,  to  have  appellate  jurisdiction  over 56 

decision  of,  to  be  certified  to 62 

[See  Appeal] 

Practice  in,  to  conform  to  Common  Pleas 64 

Probate  Judge — 

[See  Judge  of  Proiate  Court.] 

Process — 

[See  Summons,  Service  of] 

Probate  Judge  to  frame  in  certain  cases 69 

Sheriff  to  execute,  of 69 

Prohibition — 

Code  not  to  apply  to 452 

Promise— 

When  to  be  in  writing 131 
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BECnOH. 

Proof — 

Of  service  of  summons 159 

Of  service  of  amended  complaint^  &c 167 

Failure  of 192 

Of  laws  of  other  States,  &c 422 

Of  public  records  of  other  States 422 

Property — 

Real,  defined 444 

Personal,  defined 445 

Arrest  for  fraudulently  taking  or  detaining Subdiv.  2. .  200 

Execution  against 309 

Distrained  doing  damage 187 

[See  Claim  and  Delivery.] 

Provisional  Remedies — 

Allowance  of,  gives  jurisdiction 160 

Motion  to  vacate  or  modify,  to  have  preference. .  Subdiv.  5 . .  402 
[See  Arrest,  Attachment,  Claim  and  Delivery,  Injunction, 
Receivers,  Remedies.] 

Publication — 

Of  application  for  discharge  by  trustee,  &c 41 

Of  legal  notices,  time  for 421 

Of  notice  of  motion  for  leave  to  issue  executions 304 

Of  advertisement  of  summons,  how  proved 159 

Service  of  summons  by,  in  what  cases 156 

Service  of  summons  by,  order  for 156 

Personal  service  out  of  State 156 

When  defendant  allowed  to  defend  after 156 

Complaint  must  be  first  filed 156 

When  service  complete  after 158 

Proof  of 159 

Application  for  judgment  after 267 

Judgment  after  service  by 267 

Q. 

Qualification — 
[See  Bail] 

Question  of  Fact — 

May  be  referred 292 

Trial  of 279 
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BECnON. 

Quo  Waeranto — 

Writ  of,  abolished 424 

R. 

Railroad  Companies — 

Service  of  summons  on 155 

Eeal  Estate — 

[See  Real  Proper iy.] 

Real  Party  in  Interest — 

Every  action  to  be  brought  in  name  of 132 

Real  Property— 

Definition  of 444 

When  title  to,  need  not  be  set  forth 187 

When  title  to,  in  question 79 

Lien  on,  by  attachment 253 

Adjudged  to  be  sold,  where  to  be  sold 306 

Notice  of  lis  pendens  in  actions  aflfecting 153 

Place  of  trial  of  actions  relating  to Subdiv.  1 . .  144 

[See  Conflicting  Claims,  Partition,  Limitations  of  Actions,^ 

Receiver — 

In  what  case  he  may  be  appointed 265 

Commissions  to Subdiv.  4. .  265 

In  supplementary  proceedings,  when  may  be  appointed 318 

Order  appointing,  to  be  filed 318 

Subject  to  order  of  the  Court 318 

Only  one  to  be  appointed 318 

Record — 

Of  foreign  State,  how  proved 422 

[See  Judgment  RoUJ\ 

Recovery  of  Personal  Property. 
[See  Claim  and  Delivery.] 

Reducing— 

Amount  of  bail 225 

Referee — 

How  chosen 295 

Mode  of  trial  by 294 

Powers  of 294 
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SECTION. 

Referee — ( Continued. ) 

Report  of 294 

Within  what  time  to  report 295 

To  administer  oaths 294 

Report  has  effect  of  special  verdict 294 

Interest  on  report  of 325 

In  proceeding  supplementary  to  execution 320 

Judge  not  to  act  as^  in  certain  actions 295 

Reference — 

By  consent 292 

By  compulsion 293 

When  ordered 293 

Of  issues 293 

To  take  an  account Suhdiv.  2. .  293 

Of  questions  arising  on  motion,  &c Subdiv.  3 . .  293,  402 

On  judgment  for  want  of  answer 267 

In  proceedings  supplementary  to  execution 320 

To  ascertain  damages  on  injunction 245 

When  action  to  proceed  as  if  none  ordered 295 

Of  other  than  the  issues,  proceedings  on Subdiv.  3 , .  293 

To  be  to  Master  in  Counties  where  office  of  exists. 

[Subdiv.  4..  293 

Relief — 

Demand  of Subdiv.  3. .  163 

In  cases  of  mistake 195 

When  there  is  no  answer,  extent  of 297 

For  judgment  taken  by  mistake,  &c 195 

To  defendant 296 

Time  of  limitation  in  certain  actions  for 112,  118 

Remedies— 

Division  of 1 

Civil  and  criminal,  not  merged 7 

[See  Provisional  Remedies.^ 

Remittitur — 

From  Supreme  Court 12 

To  be  certified  to  Probate  Court,  when 62 

Removal — 

Of  cases  from  one  Trial  Justice  to  another Subdiv.  19 . ,  88 

Repeal — 

Of  inconsistent  statutory  provisions 449 
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SKcnox. 

Reply — 

When  to  be  put  in,  and  what  to  contain 174 

Demurrer  to 176 

Motion  for  judgment  for  want  of 175 

When  Court  may  order  a 174 

Supplemental,  when  may  be  put  in 198 

New  matter  in,  deemed  controverted 189 

FriTolous,  judgment  on 268 

[See  Detnurrer.l 

Reports — 

Of  foreign  States  presumptive  evidence 422 

Of  Referees,  what  to  state 294 

exceptions  to 294 

Respondent — 

Adverse  party  in  appeal,  known  as 338 

Restitution — 

\^ee  Judgment.^ 

Return — 

Of  summons.  Sheriff  to  make 154 

Of  execution 310 

Reversal  of  Judgment — 

Cost  on 370 

Not  allowed  for  errors  or  defects  not  affecting  the  merits. ...  197 

Time  for  commencing  action  after 125 

[See  Judgment S\ 

Review — 

Of  question  of  law  and  fact  arising  on  a  trial  of  fact  by  the 
Court,  how  obtained Subdiv.  2. .  290 

Richland  County — 

Embraced  in  Fifth  Judicial  Circuit 17 

Times  for  holding  Courts  in 22 

Rules — 

Supreme  Court  may  make,  for  Probate  Courts 65 

All,  inconsistent  with  Code  repealed 449 

Judges  to  meet  to  revise  and  make  new 450 

Supreme  Court  to  make 450 
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*  SECTION. 

BuLES — (  Continued, ) 

In  Trial  Justices'  Courts 88 

Judge  of  Probate  to  frame,  when  none  prescribed G9 

Of  consiruction 448 

s. 

Sale— 

Of  property  under  execution 306 

Of  propertf/f  under  orders  of  Probate  Court 306 

by  Clerk 306 

by  Master 306 

Of  evidences  of  debt  taken  on  attachment 259 

Of  perishable  property 255 

Of  vessels 255 

Conveyance  to  purchaser,  by  oflBcer  making 306 

Satisfaction  op  Execution— 

When  debtor  to  judgment  debtor  may  make. . .  .* 313 

What  property  may  be  ordered  to  be  applied  to 317 

Return  of,  Sheriff  to  make 310 

Scire  Facias — 

Writ  of,  abolished 424 

Sealed  Insteuments— 

Time  for  commencing  actions  on Subdiv.  2 . .  Ill 

Second  Circuit— 

Counties  composing 17 

Times  for  holding  Courts  in 19 

Security — 

On  arrest,  plaintiff  to  give 203 

On  attachment,  plaintiff  to  give 251 

By  defendant  on  return  of  property  to  him 263 

On  claim  and  delivery,  by  plaintiff 230 

By  defendant 232 

On  injunction,  where  no  special  provision  on  the  subject. . . .  243 

To  suspend  business  of  corporation 245 

On  appeal  to  Supreme  Court 346,  352 

On  taking  a  judgment  for  want  of  an  answer Subdiv.  2 . .  267 

Seduction— 

Bule  as  to  costs  in  actions  for 323 
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^  8BCTI0X. 

Sebvicb— 

Of  itummo7i8,  by  whom  made. 154 

Timeof 154 

How  made 155 

By  publication 156 

On  unknown  defendant 156 

On  corporation Subdiv.  1 . .  155 

On  a  minor Subdiv.  2..  155 

On  a  person  of  unsound  mind Subdiv.  3. .  155 

On  one  temporarily  out  of  the  State Subdiv.  3 . .  156 

On  joint  and  several  defendants ,  157 

Time  for,  may  be  fixed * . . ,  154 

When  complete  by  publication #**...*...  158 

Proof  of 159 

Gives  jurisdiction , 160 

Voluntary  appearance  equivalent  to 160 

Is  commencement  of  action 148 

Of  order  of  arrest 204 

Time  to  answer  after 204 

On  corporations,  provisions  as  to,  iq)plied  to  Trial  Justices* 

Courts Subdiv.  15. .     88 

Of  complaint,  with  summons 151 

notice  of  no  personal  claim 152 

After  demand 151 

Dismissal  of  judgment  for  default  in Subdiv.  4. .  296 

Of  notices  and  other  papers  on  party  or  attorney 408,  409 

How  made 409 

By  mail 410,  411 

On  a  party  residing  out  of  the  State 415 

On  attorney  for  the  party 417 

To  bring  a  party  into  contempt 418 

No  costs  where  made  other  than  by  Sheriff 154 

Set-Off — 

Assignee  of  right  of  action  takes  subject  to 133 

Exceeding  plaintiff's  demand 285 

Settlement — 
[See  Case.] 

Seventh  Circuit — 

Counties  composing 17 

Times  for  holding  Courts  in 24 
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SECnON. 

Severance — 

Of  actions 193 

Sham — 

Answers  and  defenses  may  be  stricken  out 173 

Sheriff — 

In  civil  actions,  duties  of,  £c.,  incident  to  arrest : 

To  execute  order  by  arresting  defendant 206 

To  deliver  copy  order  of  arrest  and  aflSdavit  to  defendant.  205 

To  accept  bail  or  deposit 207 

To  detain  defendant  at  instance  of  bail 209 

To  deliver  order,  with  return  endorsed,  and  certified  copy 

of  undertaking  of  bail,  to  plaintiff 213 

When  exonerated  from  liability 213 

To  give  defendant  a  certificate  of  deposit 218 

To  pay  deposit  into  Court 219 

When  liable  as  bail 222 

Proceedings  on  judgment  against,  as  bail 223 

Liability  of  bail  to 224 

Action  against,  to  be  within  three  years 113 

Action  against,  for  escape  to  be  within  one  year 115 

To  return  summons 154 

Proof  of  service  of  summons  by 159 

To  provide  rooms,  &c.,  for  Supreme  Court 15 

Maybe  ordered  to  take  property,  &c.,  and  deposit  it  in 

Court Subdiv.  5. .  265 

Duties  of,  incident  to  attachment : 

To  execute  warrant  of  attachment 253 

To  make  an  inventory 254 

Inventory  to  be  signed  and  returned 254 

To  take  legal  proceedings  to  recover  debts,  credits,  &c.,  of 

the  defendant 254 

To  sell  perishable  property 255 

To  sell  vessels 255 

As  to  property  incapable  of  manual  delivery 257 

To  satisfy  judgment  out  of  property  attached 259 

As  to  residue  of  attached  property  after  satisfaction  of 

judgment Subdiv.  4 . .  259 

May  apply  to  Court  for  leave  to  sell  evidences  of  debt. 

[Subdiv.  4..  259 

May  permit  actions  to  be  in  name  of  plaintiff 260 

On  judgment  for  the  defendant 261 
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^  /^       .  X  SEcnoir. 

Sheriff — (Continued,) 

Duties  of,  incident  to  attachment — (Continued): 

On  discharge  of  the  attachment 262 

To  return  warrant  and  proceedings  thereon 264 

Duties,  <&c.,  incident  to  claim  and  delivery  of  personal  prop- 
erty : 

To  take  property 230 

To  deliyer  to  the  defendant  a  copy  of  the  affidavit,  notice 

and  undertaking 230 

Responsible  for  plaintiflE's  sureties 231 

When  to  deliver  property  to  the  plaintiff 232 

When  to  deliver  property  to  the  defendant 233 

When  responsible  for  defendant's  sureties 233 

Proceedings  by,  where  the  property  is  concealed  in  build- 
ing or  enclosure 235 

To  keep  property  in  a  secure  place 236 

When  property  claimed  by  third  party 237,  255a 

When  to  file  notice  and  affidavit,  with  proceedings  thereon.  238 

Duties  of  Sc,  incident  to  execution : 

To  make  all  sales  under 306 

To  make  return  of,  at  each  term  of  Court. . .  .Subdiv.  2. .  310 

Return,  when  partially  executed Subdiv.  2 . .  310 

Nulla  bona  return Subdiv.  2 . .  310 

Penalty  for  failure  or  neglect  to  make  return.. Subdiv.  2. .  310 
To  execute  process  of  Probate  Court 69 

Sixth  Circuit — 

Counties  composing 17 

Times  for  holding  Courts  in 27 

Slander — 

[See  Libel  and  Slander.'] 

Spartanburg  County— 

Embraced  in  Seventh  Judicial  Circuit 17 

Times  for  holding  Courts  in 24 

Special — 

Finding,  when  Court  may  direct 284 

Jxtrisdiclion,  judgment  of  Court  or  officer  of,  how  pleaded.  182 

Proceedings  defined 3 

appeal  from  final  order  in,  to  Supreme  Court. 

[Subdiv.  3..     11 
costs  of  reviewing  the  decision  of  an  inferior 

Court  in 331 

examination  of  witnesses  in 400 
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SECTION. 

Special — ( Continued.) 

Sessions  of  Circuit  Court,  Circuit  Judges  may  hold 28 

Chief  Justice  of  Supreme  Court 

may  direct  holding  of 28 

Order  for,  to  be  entered  of  record.  28 

Verdict 283 

[See  Verdict.] 

Verdict  to  be  filed 283 

Eeferee^s  report  to  have  effect  of 294 

State— 

When  action  cannot  be  brought  by  the  grantee  of  the 96 

Effect  of  absence  from,  on  time  of  limitation 121 

When  it  will  not  sue  for  real  property 95 

To  sue  within  twenty  years  in  certain  cases 95 

Time  of  limitation  applies  to  actions  by 119 

When  it  cannot  sue  or  be  sued  in  Trial  Justices'  Courts 78 

Injunction  at  instance  of,  to  suspend  business  of  corporations.  245 

Costs  in  actions  by>  or  in  name  of 430 

Actions  in  name  of 425 

Actions  for  forfeiture  of  property  to 443 

Statute— 

Action  upon,  for  penalty  or  forfeiture 114 

Private,  how  pleaded » ...   184 

[See  Limitation  of  Actions,] 

Statutes— 

Construction  of 448 

How  proved 422 

Stay— 

Of  execution,  by  appeal  to  Supreme  Court 346 

Of  proceedings,  order  for,  for  more  than  twenty  days,  cannot 

be  granted  except  on  notice Subdi v.  8 . .  402 

Effect  of,  on  time  of  limitation 126 

Stenogeapheb— 

To  be  appointed 277 

His  compensation 277 

Duties  of 277,  278 

Charges  of,  may  be  taxed  as  disbursements 278 

Stockholder — 

Limitation  of  actions  against 130 

17 
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sicnoK. 
Submitting  Controversy — 

Without  action 374 

Judgment  as  in  other  cases,  but  without  costs 375 

Judgment  roll  in 375 

Judgment  on,  may  be  enforced  or  appealed  from 376 

Subscribing — 

Summons 149 

Pleadings 177 

Substituted  Service — 

Of  process 156 

Substituting  Parties — 
[See  Parties  to  Actions.^ 

Summons — 

Actions  to  be  commenced  by  service  of 148 

Form  of,  ordinarily 149 

Form  ofy  when  served  without  copy  complaint 151 

Form  of,  when  served  by  publication 156 

Notice  to  be  inserted  in 150 

Service  of,  by  whom  it  may  be  made 154 

Commences  action 120 

How  it  must  be  served 155 

On  corporation Subdiv.  1 . .  155 

On  minor  under  age  of  fourteen Subdiv.  2 . .  155 

On  person  judicially  declared  to  be  of  unsound  mind,  &c. 

[Subdiv.  3..  155 

In  other  cases Subdiv.  4. .  155 

On  unknown  defendant  in  foreclosure  action 156 

Party  subscribing  may  fix  time  for 154 

By  publication,  when  ordered,  and  how  made 156 

On  joint  and  several  defendants 157 

To  revive  judgment 309 

To  create  judgment  lien 309 

To  renew  execution 310 

Service  of,  when  complete 158 

Proof  of  service 159 

Effect  of,  to  confer  jurisdiction 160 

Voluntary  appearance  is  equivalent  to  personal  service 160 

In  proceedings  against  joint  debtors 377,  378 

From  Probate  Court 64 
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SECTION. 

Sumter  County — 

Embraced  in  Third  Judicial  Circuit 17 

Times  for  holding  Courts  in » .     20 

Supplemental — 

Pleadingy  when  allowed 198 

Complaint,  action  may  be  continued  by 142 

Supplementary  Proceedings — 

When  an  order  for  the  examination  of  the  judgment  debtor 

may  be  applied  for Subdiv.  1 . .  312 

Arrest  of  defendant  upon Subdiv.  4. .  312 

Examination  upon  order Subdiv.  2. .  312 

Against  debtor  of  judgment  debtor,  or  of  those  having  prop- 
erty belonging  to  him 313 

Witnesses,  how  required  to  appear  and  testify  in 315 

Examinations  in,  to  be  on  oath 316 

What  property  may  be  ordered  to  be  applied  to  execution  in. . .  317 

Appointment  of  receiver  in 318 

Prohibiting  transfer  of  property 319 

Where  a  third  party  claims  property  alleged  to  be  the  prop- 
erty of  the  judgment  debtor 319 

Where  the  alleged  debtor  to   judgment  debtor  denies  his 

indebtedness 319 

Reference  may  be  ordered  in 320 

Disobeying  order  in 322 

Supreme  Court — 

Appellate  jurisdiction  of,  generally 11 

In  Probate  matters 56 

Additional  terms  of 13 

Sessions  of 13 

Opinions  of,  how  pronounced 14 

Eehearing  in 14 

Eooms,  fuel,  stationery,  &c.,  for 15 

Sessions,  where  to  be  held 16 

May  make  rules  for  Probate  Court 65 

May  make  general  rules 451 

Causes  in  which  State  a  party  preferred 13 

Sureties — 

[See  Security,  U?ider taking.] 
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T. 

nscnoN. 

TELEGRAPn  Companies — 

Service  of  process  on  agent  of Subdiv.  1 . .  155 

Testimony — 

Of  parties 391 

Of  witnesses 399,  400 

Third  Circuit— 

Counties  composing 17 

Times  for  holding  Courts  in 20 

Time- 
To  serve  complaint  after  demand 151 

To  answer  or  demur 149,  151 

To  answer  or  demur  to  amended  complaint 167 

To  answer  after  service  of  order  of  arrest 204 

To  reply 174 

Within  which  to  Amend  of  course 193 

For  service  of  notices^  Ac 413 

For  appeal 345 

[See  Appeal] 

Enlarging 405 

How  computed 407 

if  last  day  be  Sunday 407 

For  publication  of  legal  notices 421 

Double,  when  service  by  mail 412 

For  commencing  actions  in  general 94 

Objection  that  action  not  commenced  in  time  must  be  taken 

by  answer 94 

To  place  cause  on  calendar 276 

Title— 

Of  action  not  changed  on  appeal 338 

Need  not  be  set  forth  in  answer  to  action  to  recover  property 

distrained  damage  feasant 187 

Trial  Justices  have  no  jurisdiction  of  actions  involving,  to 

real  estate 78 

Answer  of,  in  Trial  Justices'  Courts 79 

Certificate  that  it  came  in  question 79 

Costs  when  it  comes  in  question 81 
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BECnOM. 

Tbansobipt — 

Of  Trial  Justice's  judgment. 87 

Of  judgment  in.  Common  Pleas 302 

Of  money  decree  from  Probate  to  Circuit  Court 69 

Teansfer — 

Judge  may  prohibit,  of  property  in  certain  cases. .  Subdiv.  4. 

812,  318 
Of  interest  not  to  abate  action 142 

Trespass — 

071  real  property  y  time  for  commencing  action  for 112 

Trial— 

In  civil  actions,  definition  of 273 

Of  question  of  fact  not  in  issue  on  pleadings. . . .  Subdiv.  3 . .  293 

Place  of 144 

[See  Place  of  Trial.^ 

Mode  of. 274 

Separate,  between  the  plaintiff  and  one  or  some  of  the  de- 
fendants, may  be  had 280 

Copy  summons  and  pleadings  to  Court  on 281 

Amendments  at 193 

Court  to  be  furnished  with  copy  pleadings,  etc 281 

Set-off  established  at,  exceeding  plaintiff's  demand 285 

Stenographer  to  take  evidence 278 

Dismissal  of  complaint  for  not  proceeding  to 296 

By  jury. 280 

How  waived 288 

By  the  Court,  of  a  question  of  fact,  decision  to  be  given  in 
writing,  and  be  filed  with  the  Clerk  within  sixty  days. . .  289 

Finding  of  Judge  on,  what  to  contain 290 

For  the  purpose  of  an  appeal,  either  party  may  except  to  a 

decision  on  a  matter  of  law  arising  on Subdiv.  1 . .  290 

Questions  of  law,  how  and  when  reviewed Subdiv.  1 . .  290 

Question  of  fact,  how  and  when  reviewed Subdiv.  2. .  290 

In  Probate  Court,  to  conform  to^  in  Common  Pleas. 64 

Trial  Justice's  Court — 

In  civil  actions,  jurisdiction  of 71 

Rules  in* 88 

Pleadings  in , Subdiv.  2 . .  88 

Answer  of  title  in 79 
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sicnoir. 
Trial  Justice's  Court — (Continued.) , 

Variance Subdiv.  10. .  88 

Amendments Subdiv.  11  - .  88 

Execution Subdiv.  12. .  88 

To  furnish  transcript  of  judgment 87 

Judgment  by  confession  in Subdiv.  8 . .  71 

Proceedings  in  action  to  recover  personal  property. 

[Subdiv.  11 . .  71 
To  have  jurisdiction  in  matters  between  landlord  and  ten- 
ant  Subdiv.  10. .  71 

Judgment  of,  transcript  of,  may  be  filed  and  docketed  with 

County  Clerk 87 

Effect  of  filing  such  transcript 87 

Time  for  service  of  process  in Subdiv.  16 . .  88 

New  trials  in. Subdiv.  17. .  88 

Motion  for  new  trial  when  to  be  made Subdiv.  18 . .  88 

When  to  transfer  cases Subdiv.  19. .  88 

Trustees — 

Appointed  by  will.  Probate  Court  to  have  jurisdiction  of . . . .     38 

When  personally  liable  for  costs 330 

Of  express  trusts  may  sue  without  joining  party  in  interest. .  134 

Who  is  such  trustee 134 

Costs  in  actions  by  or  against 330 

U. 

Undertakikq — 

On  answer  of  title  in  Trial  Justices'  Courts 80 

On  appeal 346,347,350,352,  354 

To  be  filed  with  Clerk 357 

To  be  delivered  to  parties 354 

On  obtaining  order  of  arrest 203 

On  obtaining  warrant  of  attachment 251 

[See  Security.] 

Unknowit  Defendant — 

How  served  with  summons 156 

Union  County — 

Embraced  in  Seventh  Judicial  Circuit 17 

Times  for  holding  Courts  in. 24 

Unreasonably  Defending — 

Costs  for 152 
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SECTION^ 

Usurping  Office  or  Franchise — 

Action  for 431^  437 

V. 

Vacating — 

Order  of  arrest 204,  225 

Order  made  out  of  Court 336 

Attachment 263 

Injunction 246 

Provisional  remedy,  motion  for,  to  have  preference 402 

Charter  of  corporation,  action  for 426 

Enrollment  of  money  decree 67 

Variance — 

When  not  material 190 

Amendment  of  material 192 

In  Trial  Justices'  Courts 88 

Verdict — 

General  and  special,  defined 282 

What,  jury  may  render 282 

Special,  controls  general 284 

Referee's  report  to  have  effect  of 294 

Assessing  defendant's  damages 285 

Subject  to  the  opinion  of  the  Court 286 

Judge  may  entertain  motion  to  set  aside 286 

Entry  of 286 

Entry  of  judgment  on 286 

Interest  on,  when  allowed 325 

Death  of  party  after. 142 

Verification — 

Of  pleadings,  when  necessary 177 

How  to  be  made 178 

When  it  may  be  omitted 178 

By  the  attorney  or  agent 178 

When  corporation  is  a  party 178 

Voluntary  Appearance — 

Equivalent  to  personal  service 160 

W- 

Waiver — 

Of  defense , 169 

trial  by  jury 288 
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SBCnOK. 

Wahrant — 

[See  Attachment,  Arrest  and  Bail.'] 

Warbants  and  Process— 

Judge  of  Probate  may  issue 45 

Wife — 

Not  to  disclose  communications  made  by  husband. 

[Subdiv.  2..  400 

WiLIr— 

Where  to  be  proved 39 

Withheld  Papers — 

How  supplied 419 

Williamsburg  County — 

Embraced  in  Third  Judicial  Circuit 17 

Times  for  holding  Courts  in 20 

Witnesses — 

Compelled  to  attend,  on  trial  by  referees. 294 

On  supplementary  proceedings '. 315 

Allowance  to^  in  prooeedings  supplementary  to  the  execution.  321 
Punishment  of,  for  disobedience  to  orders  of  Judge  or  Re- 
feree   322 

Change  of  place  of  ijial  for  convenience  of 147 

Parties  to  action  may  be 399 

Interest  not  to  disqualify • . .  400 

Compelling  parties  to  attend  as^ . . .  ^ . « 393 

Co-plaintiff  or  oo*defendant  may  be  examined  as 398 

ExaminaiiQn  of,  on  motion 402 

In  supplementery  proceedings 315 

In  special  proceedings 400 

Assignor  of  thing  in  action  may  not  be 400 

Party  may  not  be 400 

Persons  having  legal  or  equitable  interests  to  be  affected  may 

not  be 400 

Husband  or  wife  may  be Subdiv.  1 . .  400 

[See  Evidence  J\ 
Probate  Court  may  issue  commission  to  examine 47 

Words — 

Construction  of.. , ...444,  445,  446,  447 
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SECTION. 

Wbiting 

Admission  and  inspection  of 389 

Wbittbn  Instrument — 

Pleadings  in  action  on 88,  183 

Y, 

YoBK  County— 

Embraced  in  Sixth  Judicial  Circuit. 17 

Times  for  holding  Courts  in* . . .  •  • • 23 
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CRIMINAL  LAW. 


TITLE  I. 

CRIMINAL  PEOCEDURE. 


Chapter 

L 

CttAPTBB 

II. 

Chapteb 

IIL 

Chapter 

IV. 

Chapter 

V. 

Chapter 

VI. 

Chapter 

VII. 

Chapter  VIIL 

'Of  Arrests,  Examination ,  Commitment  and 

Bail. 
"Jurisdiction  of  Trial    Justices   and    Their 

Courts. 
-Proceedings  in  Courts  of  Sessions. 
-Of  the  Rights  of  Persons  Accused. 
'Of  Trinis. 

-Of  Appeals  and  New  Trials. 
-Of  Judgment  and  Execution. 
-Of  Habeas  Corpus. 


CHAPTER   I. 


Of  Arrests,  Examination,  Commitment  and  Bail. 


Sic. 
1.  Who  may  arrest  a  folon,  and  where. 
S.  When  citizens  may  arrest,  and  the 

means  to  be  used. 
8.  No  dTll  process  to  be  executed  on  any 

person  attending  musters. 
4.  Officers  may  Issue  warrants  for  arrest 

of  fugiyyes  from  Justice  chaiiged  with 

crime,  and  shall  transmit  copies  of  pa^ 

pars  to  the  Goveniar. 


8ec. 
6.  Agents  to  receive  three  dollars  a  day 
and  expenses ;  how  paid. 

6.  Proceeding  for  the  discharge  of  prosecu- 
tor on  his  own  recognizance  in  crimi- 
nal cases  not  capital. 

7.  Witnesses  may  be  discharged  in  like 
manner. 

8.  Penalty  for  failure  to  appear. 

9.  Clerk's  costs. 


Section  1.  {^616.)  Upon  view  of  a  felony  committed,  or  who  may  ar- 
upon  certain  information  that  a  felony  has  been  committed,  any  J^ere!^*^'^'"^ 
person  may  arrest  the  felon  and  take  him  to  a  Judge  or  Trial  l8^7xni.,406. 
Justice,  to  be  dealt  with  according  to  law. 

It  is  BiiQieient  to  justify  an  arrest  in  this  State,  by  private  persons,  without 
warnu)t,  to  show  that  prima  facte  a  felony  has  been  committed  in  a  sister  State 
and  tho  party  arrested  is  the  perpetrator.— iSia^e  v.  Anderson^  1  Hill,  827.  when  citizens 

Sea.  2.  {2617.)  It  shall  be  lawful  for  any  citizen  to  arrest  any  SSm^Sto'bS 
person  in  the  night  time,  by  such  eflBcient  means  as  the  darkness  ^--jja 
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^^""^y^^    and  the  probability  of  his  escape  render  necessary,  even  if  his 
life  shoald  thereby  be  taken,  in  cases  where  he  has  committed  a 
felony,  or  has  entered  a  dwelling  house  with  evil  intent,  or  has 
broken  or  is  breaking  into  an  out-honse  with  a  view  to  plunder, 
or  has  in  his  possession  stolen  property,  or,  being  under  circum- 
stances which  raise  just  suspicion  of  his  design  to  steal  or  to 
commit  some  felony,  flees  when  he  is  hailed. 
No  cAvn  pro-     Sec.  3.    {2618,)    No  civil  officer  shall  execute  any  process 
cated  on  any  arresting  and  confining  the  person,  or  requiring  bail  or  surety, 
Kgrnusters."  "  (unless  for  treason,  felony  or  breach  of  the  peace,)  on  any  person 
v^  \m\'  3^',  engaged  in  the  military  service  required  by  the  laws  of  this  State, 
xi.?«ii  fiiei^'  goiiig  to  or  returning  from  the  same,  under  the  penalty  of  twenty- 
five  dollars,  and  the  service  of  any  such  process  shall  be  void. 

This  Section  does  not  extend  to  oommisskmed  officers  in  the  vohmteer  aervice 
of  the  United  States.— lfose«  y.  MiUett,  3  Strob.,  210.  Applied.— Gfregps;  y.  Atm- 
m«r«,  1  McC  ,  461. 

i.offlceremay     Soc.  4.  {2620.)  1.  Any  officer  in  the  State  authorized  by  law 
tor  tmSS^oito  issue  warrants  for  the  arrest  of  persons  charged  with  crime 
edMiTit^aime;  shall^  on  Satisfactory  information,  laid  before  him  under  the  oath 
reiaSon^SCTio  of  any  credible  person,  that  any  fugitive  in  the  State  has  oom- 
i8«2,  xyfL,784:  mitted,  out  of  the  State,  and  within  any  other  State,  any  offense 
which  by  the  law  of  the  State  in  which  the  offense  was  com- 
mitted is  punishable  either  capitally  or  by  imprisonment  for  one 
year  or  upwards  in  any  State  prison,  shall  have  full  power  and 
authority,  and  is  hereby  required,  to  issue  a  warrant  for  said 
fugitive,  and  commit  him  to  any  jail  within  the  State  for  the 
space  of  twenty  days,  unless  sooner  demanded  by  the  public 
authorities  of  the  State  wherein  the  offense  may  have  been  com- 
mitted, agreeable  to  the  Act  of  Congress  in  that  case  made  and 
provided ;  if  no  demand  be  made  within  the  time,  the  said  fugi- 
tive shall  be  liberated,  unless  sufficient  cause  be  shown  to  the 
contrary :    Provided,  That  nothing  herein  contained  shall  be 
construed  to  deprive  any  person  so  arrested  of  the  right  to  release 
on  bail  as  in  cases  of  similar  character  of  offenses  against  the 
laws  of  this  State. 
2.  To  keep  re-     2.   Every  officer  committinc:  any  person  under  this  Section 
mit  copy  to  Got- shall  keep  a  record  of  the  whole  proceedings  before  him,  and 
®™°'^*  immediately  transmit  a  copy  thereof  to  the  Governor  of  this 

State  for  such  action  as  he  may  deem  fit  therein  under  the  law. 
8.  Qovemorto     3.  The  Governor  of  this  State  shall  immediately  inform  the 
or°of  ^rS^  Governor  of  the  State  in  which  the  crime  is  alleged  to  have  been 
^^^  committed  of  the  proceedings  had  in  such  case. 
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4.  Every  Sheriff  or  jailer,  in  whose  custody  any  person  com-    "-^^v— ^ 
mitted  under  this  Section  shall  be,  upon  the  order  of  the  Gov-  jawef toffSrren- 
emor  of  this  State,  shall  surrender  him  to  the  person  named  in  S^^orde?  *o*f 
said  order  for  that  purpose.  Governor. 

Sach  warrant  may  be  issued  before  demand  has  been  made  upon  the  Qoy- 
emor  for  such  fugitive.— Stoic  v.  Anderson^  1  Hill,  827. 

As  to  order  of  (Governor  to  surrender  prisoner  on  requisition  from  another 
State.— £^  Parte  Swearingen,  13  S.  C,  74. 

Sec.  6.  In  all  cases  of  requisition  for  the  delivery  of  fugitives    Agents  to  re- 
from  justice,  the  agents  appointed  by  the  Governor  to  bring  such  ^i  Ifp^iS^ 
fugitives  into  this  State  shall  receive,  in  compensation  for  their  JSSI*^^  ^°^ 
services,  the  sum  of  three  dollars  per  day  for  the  time  actually  issr,  iix.,  m. 
employed,  and  shall  be  reimbursed  their  expenses  actually  and 
necessarily  incurred  in  the  performance  of  their  duties.     Upon 
presentation  to  the  Governor  of  the  accounts  of  such  agents, 
itemized  and  duly  verified  by  their  aflSdavits  thereto  annexed, 
the  Governor,  if  he  approve  the  same  as  correct,  shall  endorse 
his  approval  thereon,  and  upon  presentation  of  the  said  accounts, 
BO  endorsed,  to  the  Comptroller-General,  he  shall  draw  his  war- 
rants on  the  State  Treasurer  for  the  amount  thereof,  payable  out 
of  the  regular  contingent  fund  of  the  Governor. 

Sec.  6.  (2625.)  Hereafter,  when  any  prosecutor,  resident  in  Proceedings 
the  Judicial  District  where  the  prosecution  is  instituted,  in  crim-  charge  Vf  Vhe 
inal  cases  less  than  capital,  shall  have  been  committed  to  jail  by  STown'^xS? 
reason  of  his  or  her  inability  to  give  surety  on  his  or  her  recog-  SS'^^s^ot 
nizance  to  prosecute,  the  Clerk  of  the  Court  of  Common  Pleas  ^^f^xn  asg 
and  General  Sessions  of  such  District  shall  have  power  to  dis-^^- 
charge  such  prosecutor  on  his  or  her  own  recognizance,  upon 
being  satisfied  of  his  or  her  inability  to  give  such  surety. 

Sec.  7.  {2626,)  Whenever  any  witness  in  a  criminal  case  less  witnesses  may 
than  capital  shall  have  been  committed  to  jail  by  reason  of  the  iitemap^^ 
like  inability  to  give  surety  on  a  recognizance  to  testify,  the    ^^•'•*- 
Clerk  of  the  Court  shall  have  the  like  power  to  discharge  such 
witness  on  his  or  her  own  recognizance. 

Sec.  8.  {2627.)  Prosecutors  or  witnesses  failing  to  appear    Penalty  for 
under  such  recognizance  shall  be  deemed  guilty  of  a  misdemea-  ^^  to  ap- 
nor,  and  the  Attorney-General  and  Solicitors  are  hereby  author-    ih.,%^. 
ized  to  order  warrants  to  issue  against  such  offenders  without 
affidavit  or  bond  to  prosecute. 

Sec.  9.  {2628.)  .The  Clerks  of  the  Court  shall  be  entitled  to    cierk^s  costs. 
one  dollar  costs  for  each  recognizance  taken  under  the  provisions    ^^"  *^' 
of  Sections  6  and  7  of  this  Chapter. 
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CHAPTER    II. 

Jurisdiction  of  Trial  Justices  and  Tlieir  Courts. 


8eC. 
10. 
11. 


13. 
18. 

14. 
15, 
16. 
17. 

18. 

19. 
20. 
31. 


34. 


Jurisdiction  generally. 
JmifldlcUon  where  crimes  are  not  sub- 
ject to  a  panlshment  more  than  one 
hundred  dollars  or  Imprisonment  more 
than  thirty  days. 
Of  assaults  and  batteries. 
May  arrest  affrayers  and  others  threat- 
entnff  breach  of  the  peace. 
Jurisdiction  in  certain  cases. 
Jurisdiction  in  larceny. 
Jurisdiction  In  reoeivlng  stolen  goods. 
Jurisdiction  In  obtaining  property  by 
fftlse  pretenses. 

Can  arrest  peisons  ^barged  with  of- 
fenses. 

All  proceedings  to  be  by  Information. 
All  persons  entitled  to  trial  by  jury. 
In  Charleston  can  try  offenses  against 
city  ordinances. 

Can  appoint  Special  Constables. 
Need  not  examine  persons  chained 
with  felony. 
Can  bind  over  witnesses. 


Sxo. 
35.  May  command  the  peace. 
20.  May  compel  affrayers  and  rioten  to 

give  security. 
97.  Cannot  ball  In  capital  felony. 
9B.  Duty  on  information  of  impending 

duel. 
39.  Change  of  place  of  trlaL 

80.  Constables  not  to  swear  out  warrants. 

81.  Prosecutor  not  to  serve  warrant. 

32.  May  issue  warrants;  when  and  in 
what  cases. 

88.  Warrants  to  be  endorsed  In  the  County 
where  served.  Appointment  of  Con- 
stables. 

84.  May  admit  to  baU  except  In  capital 
felonies  and  cases  punished  by  Im- 
prisonment for  life. 

85.  Scale  by  which  reoognlzanoes  shall  be 
regulated. 

80.  May  arrest  witnesses  and  commft  to 

jail,  on  their  refusal  to  recognize. 
87.  Return  papers  to  Clerk  ten  days  before 
I  Court 


Generally.         Sectioil  10.  {S22,)  Trial  Justices  shall  have  and  exercise, 

^1870,  XIV.,  403,  ^{|.y^  their  respective  Counties,  all  the  powers,  authority  and 

jurisdiction  in  criminal  cases  hereinafter  set  forth. 

over  offenses      Scc.  11.  (S^^,)  They  shall  have  jurisdiction  of  all  offenses 

forfeiture  is  un-  which  may  be  subject  to  the  penalties  of  either  fine  or  forfeiture 

imprisonment  not  exceeding  one  hundred  dollars,  or  imprisonment  in  the  jail 

^8.  *°^ ^  or  workhouse  not  exceeding  thirty  days  ;  and  may  impose  any 

rb.,82.        sentence  within  those  limits,  singly  or  in  the  alternative. 

Trial  Justioes  have  jnmdiction  of  an  offense  only  where  the  pnnishment  is 
limited  to  a  fine  of  $100,  or  to  imprisonment  for  thirty  d&ys.^State  v.  Mcui- 
den,  38  S.  C,  50. 

When  the  pxmishment  of  petit  larceny  was  not  so  limited,  Trial  Justices  had 
no  jurisdiction  of  it.^State  v.  Williams,  13  S.  C,  54«  ;  State  v.  Jenkins,  26  S. 
C,  121.  But  since  Act  18S7  (19  Stat.,  819,)  so  limiting  the  pnnishment,  they 
have  exclusive  jurisdiction  of  that  offenae.^State  v.  Cooler,  30  S.  C,  106. 

They  have  no  jurisdiction  of  the  offense  of  taking  or  stealing  a  boat  nnder 
the  Act  of  1695,  because  the  penalty  is  mdeOmte.— State  v.  Weeks^  14  S.  C, 
402. 

Extent  to     Sec.  12.  (<^^^0  They  may  punish  by  fine  not  exceeding  one 
JmSi  b'l^Sea  hundred  dollars,  or  imprisonment  in  the  jail  or  house  of  correc- 
~yb  ^^^^ —  *^^°  ^^^  exceeding  thirty  days,  all  assaults  and  batteries,  and 
other  breach  of  the  peace,  when  the  offense  is  not  of  a  high  and 
aggravated  nature,  requiring,  in  their  judgment,  greater  punish- 
ment. 
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This  Section  is  not  nnconstitutional.— ifiVStife  v.  FUUbroum,  2  S.  C,  404.  ^-*^Y"^*^ 

If  the  indictment  in  the  Court  of  GMoeral  Sessions  does  not  show  on  its  face 
that  the  assault  and  battery  is  of  a  high  and  aggravated  natnre,  it  is  without 
its  jurisdiction  and  is  exdnslTBly  within  the  jurisdiction  of  the  Trial  Justice's 
Court.-.Stei€  v.  McKeU^rick,  14  S.  C,  853  ;  State  v.  Grant,  84  S.  C,  109. 

Sec.  13.  {S^.)  They  may  cause  to  be  arrested  all  affrayers.    May  arrest  aii 
rioters,  disturbers,  and  breakers  of  the  peace,  and  all  who  go  ^STSSreaten^ 
armed  offensively,  to  the  terror  of  the  people,  and  such  as  utter  {)Si^.^'®**^  °' 
menaces  or  threatening  speeches,  or  otherwise  dangerous  and    J^Mfii. 
disorderly  persons.     Persons  arrested  for  any  of  said  offenses 
shall  be  examined  by  the  Trial  Justice  before  whom  they  are 
brought,  and  may  be  tried  before  him,  and  if  found  guilty  may 
be  required  to  find  sureties  of  the  peace,  and  be  punished  within 
the  limits  prescribed  in  Section  12,  or,  when  the  offense  is  of  a 
high  and  aggravated  nature,  they  may  be  committed  or  bound 
over  for  trial  before  the  Court  of  General  Sessions. 

Sec.  14.  Any  person  upon  conviction  of  any  of  the  following  Junsdiction  of 
named  misdemeanors  shall  be  subject  and  liable  for  each  offense  ceitaip  caaes. 
to  a  fine  not  to  exceed  one  hundred  dollars,  or  to  imprisonment  i^ili^'inj 
for  a  term  not  exceeding  thirty  days,  to  wit :  Carrying  concealed 
about  the  person  any  deadly  weapon,  such  as  are  enumerated  in 
Section  129,  disturbing  a  religious  meeting  in  any  way,  or  other- 
wise violating  the  provisions  of  Section  390,  where  no  weapons 
were  actually  used  and  no  wounds  inflicted  ;  all  riots,  routs  and 
affrays  where  no  weapons  were  actually  used  and  no  wounds 
inflicted  ;  malicious  mischief  and  malicious  trespass  as  contem- 
plated in  Sections  165  and  166,  when  the  damage  to  such  prop- 
erty does  not  exceed  twenty  dollars ;  disposing  of  property 
under  lien,  larceny  of  live  stock  and  crops  from  the  field,  or 
obtaining  property  under  false  pretenses,  when  the  value  of  such 
property  so  disposed  of,  stolen  or  obtained,  respectively,  does  not 
exceed  five  dollars. 

Sec.  16.  {S26.)  They  shall  have  jurisdiction  of  larcenies,  by   Jurisdicuon  in 
stealing  of  the  property  of  another,  of  money,  goods  or  chattels,  isro,  xiv.,408, 
or  any  bank  note,  bond,  promissory  note,  bill  of  exchange,  or*** 
other  bill,  order,  or  certificate,  or  any  book  of  accounts  for  or 
concerning  money  or  goods  due,  or  to  become  due,  or  to  be  deliv- 
ered, or  any  deed  or  writing  containing  a  conveyance  of  land,  or 
any  other  valuable  contract  in  force,  or  any  receipt,  release,  or 
defeasance,  or  any  writ,  process,  or  public  record,  if  the  prop- 
erty stolen  does  not  exceed  twenty  dollars  in  value. 

When  there  was  no  law  limiting  punishment  of  petit  larceny  to  one  hundred 
dollars^  fine  or  thirty  days^  imprisonment,  this  Section  was  unconstitutional, 
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^*-"*>^— ^  and  Trial  Jnstioes  had  no  jurifidiotion  of  the  crime,  and  the  jnrifldiotioii  was 
exdusiTely  in  the  Court  of  General  Sefleionfi.— iSfofe  v.  Williams^  IS  8.  C,  546 ; 
State  y.  Jenkins,  26  S.  C,  121.  Bat  since  Act  of  1687,  (19  Stat.,  810,)  so  limit- 
ing the  ptmishment.  Trial  Justices  have  ezclosiye  jurisdiction  of  petit  Ibt- 
OBny.- State  v.  Cooler y  80  8.  C,  105. 

In  receiving     Soc.  16.  (S27.)  They  shall  have  jurisdiction  of  the  offenses 
^j^^^- —  of  buying,  receiving  or  aiding  in  the  concealment  of  stolen 
goods  and  other  property,  where  they  would  have  jurisdiction  of 
the  larceny  of  the  same  goods  or  property. 
In  obtainimr     Soc.  17.  {S^S.)  They  shall  have  jurisdiction  of  the  offenses 
FaSe^'^teMeB!  of  obtaining  property  by  any  false  pretense,  or  by  any  privy  or 
lb.,  17,        f^\^  token,  or  by  any  game,  device,  sleight  of  hand,  pretensions 
to  fortune-telling,  trick  or  other  means,  by  the  use  of  cards  or 
other  implements  or  instruments,  where  they  would  have  juris- 
diction of  a  larceny  of  the  same  property,  and  may  punish  said 
offenses  the  same  as  larceny. 
Can  arrest  per-     Soc.  18.  {S^9.)  They  shall  cause  to  be  arrested  all  persons 
withoffenaeg.    f ound  within  their  Counties  charged  with  any  offense,  and  per- 
15^18.        gQjjg  ^jjQ  after  committing   any    offense  within  the   County 
escape  out  of  the  same ;  examine  into  treasons,  felonies,  grand 
larcenies,  high  crimes  and  misdemeanors ;  and  commit  or  bind 
over  for  trial  those  who  appear  to  be  guilty  of  crimes  or  offenses 
not  within  their  jurisdiction,  and  punish  those  guilty  of  such 
offenses  within  their  jurisdiction. 
All  F^oceed-     Sec.   19.    (<^^^.)  All  proceedings  before  Trial  Justices  in 
formation.  ^     Criminal  cases  shall  be  commenced  on  information,  under  oath, 
ib„i9,        plainly  and  substantially  setting  forth  the  offense  charged,  upon 
which,  and  only  which,  shall  a  warrant  of  arrest  issue. 
The  information  may  be  amended  at  any  time  before  trial. 
All  proceedings  before  Trial  Justices  shall  be  summary,  or 
with  only  such  delay  as  a  fair  and  just  examination  of  the  case 
requires. 

A  warrant  issued  upon  a  statement  of  facts  not  sworn  to  is  unoonstitntiona], 
null  and  void,- State  v.  Wimbxish,  9  S.  C,  809. 

This  Section  was  only  intended  to  require  the  sworn  information  to  so  set 
forth  the  charge  *^  plainly  and  substantially  ^  as  that  the  accused  would  under- 
stand the  nature  of  the  offense  with  which  he  was  charged  and  might  prepare 
to  meet  it.  It  was  not  designed  to  require  any  formality  or  technical  aocoracy 
in  stating  the  offense.— 3fcC<wnef  v.  Kennedy,  29  S.  C,  180 ;  Rogers  v.  ifaW- 
doroCo.,  32  B.C.,  565. 

AUpereonBen-     Sec.  20.  (SSI.)  Every  person  arrested  and  brought  before  a 
furyrSpeate  Trial  Justice,  charged  with  an  offense  within  his  jurisdiction, 

lb  810 ®^*^^  ^®  entitled,  on  demand,  to  a  trial  by  jury,  which  shall  be 

selected  as  provided  in  Section  885,  Part  I.  of  these  Statutes. 

Demand  for  jury  made  after  State  has  dosed  its  case  comes  too  late.— ^Stoif 
v.  Mays,  24  8.  C,  194. 
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Sec.  21,  (.S32.)  Trial  Justices  residing  within  the  limits  of    '      v ' 

the  city  of  Charleston  are  vested  with  jurisdiction  to  try,  deter-  in  Charleston 
mine  and  impose  the  penalties  authorized  by  ordinance  of  the  ^pinst  city^ 
City  Council  of  Charleston.  i87o,  xjvTTass; 

Seo.  22.  {S33.)  Whenever  a  Trial  Justice  shall  have  issned  a  *^' 
warrant  for  the  arrest  of  any  person  charged  with  an  offense  spedai  oncers 
above  the  grade  of  a  misdemeanor,  such  Trial  Justice  shall  be  S^^^*^th 
authorized  to  select  any  citizen  or  citizens  of  the  Connty  to  exe-  SSemewior  ^ 
ente  the  same,  upon  his  endorsement  upon  the  said  warrant  that,  ^^'^^  ^^^m  <wo, 
in  his  judgment,  the  selection  of  such  person  or  persons  will  be 
conducive  to  the  certain  and  speedy  execution  of  the  said  war- 
rant ;  and  the  person  or  persons  so  selected  shall  have  all  the 
powers  now  or  hereafter  conferred  by  law  upon  any  Constable 
within  this  State ;  and  any  person   or  persons  selected  in  the 
manner  provided  for  in  this  Section  shall  be  required  forthwith 
to  proceed  to  execute  the  said  warrant ;  and  upon  his  willfully, 
negligently  or  carelessly  failing  to  make  the  arrest,  or  permitting 
the  party  to  escape  after  arrest,  he  or  they  shall  be  punished, 
upon  conviction,  on  indictment,  by  fine  and  imprisonment  in 
the  County  jail,  in  the  discretion  of  the  Judge  before  whom  the 
indictment  may  be  tried  ;  said  imprisonment  not  to  be  less  than 
six  months. 

Sec.  23.  i^^i')  It  shall  not  be  necessary  for  any  Trial  Jus-    Need  not  ex- 
tice,  when  any  prisoner  is  produced  before  him  for  commitment  5 n  el-  brought 
or  bail,  on  charge  of  felony,  to  examine  such  prisoner  and  those  charged  with 
that  bring  him  ;  such  Justice  may  take  the  examination  of  any  i^^TxETsMio 
witness  in  behalf  of  the  State,  in  the  presence  of  the  prisoner, 
allowing  such  prisoner  the  right  of  cross-examination,  and  re- 
duce the  testimony  so  taken  to  writing,  read  the  same  over  to 
the  witness  and  require  him  to  subscribe  ;  and  the  Trial  Justice 
shall  return  testimony  thus  taken  to  the  office  of  the  Clerk  of 
Court  of  General  Sessions. 

Trial  Justices  have  no  authority  in  cases  of  felony,  except  to  so  examine  the 
prisoner  and  commit  or  bind  him  over  for  trial  in  the  General  Sessions. — 
Cherry  v.  JfcCante,  7  8.  C,  224. 

It  is  not  the  duty  of  the  Trial  Justice,  under  this  Section,  to  examine  accused 
I)6r8ons  or  to  take  their  statements  in  writing,  unless  they  are  sworn  as  wit- 
nesses on  behalf  of  the  State  by  their  own  consent ;  and  if  he  does  so,  it  is  not 
an  official  act ;  but  he  is  not  prohibited  from  doing  ao.—State  v.  Branham^  18 
8.  C,  389  ;  StcUe  v.  Howard,  32  S.  C,  91. 

Sec.  24.  (S35.)  Upon  information  made  of  the  materiality  of    can  hind  over 

«  witnesses 

any  witness  within  the  State,  to  support  any  accusation  made,  or  ~jb.;o2/g8.~~ 
where  the  materiality  of  such  witness  shall  be  within  the  knowl- 
edge of  any  Trial  Justice,  he  shall  issue  his  warrant,  requiring 

18 
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such  witness  to  appear  before  him  or  the  next  Trial  Justice,  to 
enter  into  recognizance,  with  good  security,  if  deemed  proper, 
which  warrant  shall  authorize  the  arrest  and  detention  of  any 
such  witness  in  any  County  in  the  State ;  and  on  being  brought 
before  such  Trial  Justice,  and  refusing  to  enter  into  recogniz- 
ance, such  witness  may  be  committed  by  the  said  Trial  Justice  ; 
and  the  accused  shall,  in  felonies,  and  no  other  case,  have  the 
like  process  to  compel  the  attendance  of  any  witness  in  bis  be- 
half aa  is  granted  or  permitted  on  the  part  of  the  State :  Pro- 
videdy  That  no  Trial  Justice  shall  receive  any  fees  for  issuing 
more  than  one  warrant  for  witnesses  on  the  part  of  the  State,  or 
upon  the  part  of  the  accused,  in  the  same  case,  unless,  on  the 
second  or  other  application,  oath  shall  be  made  thai  the  prose- 
cutor or  accused  was  not  aware,  at  the  issuing  of  the  previous 
warrant,  of  the  materiality  of  such  witness. 
May  command  Soc.  25,  {SS6.)  Any  Trial  Justice  shall  be  authorized  and 
^J^jy—  required  to  command  all  persons  who,  in  his  view,  may  be  en- 
gaged in  riotous  or  disorderly  conduct,  to  the  disturbance  of  the 
peace,  to  desist  therefrom,  and  to  arrest  any  such  person  who 
shall  refuse  obedience  to  his  command,  and  to  commit  to  jail 
any  such  person  who  shall  fail  to  enter  into  suflBcient  recogni- 
zance either  to  keep  the  peace  or  to  answer  to  an  indictment,  as 
the  Trial  Justice  may  determine.  In  like  manner  he  shall  arrest 
and  commit,  if  necessary,  any  person  who,  in  his  view,  shall  per- 
petrate any  crime  or  misdemeanor  whatsoever.  In  making  any 
such  arrest,  the  Trial  Justice  shall  have  power  to  command  any 
Constable,  bystander,  or  the  posse  comitatus,  as  the  emergency 
may  require ;  and  any  person  who  shall  refuse  to  aid  in  such 
arrest,  when  required  by  the  Trial  Justice,  shall  be  liable  to 
indictment  as  for  a  misdemeanor.  Whenever  there  shall  be  an 
indictment  for  any  offense  committed  in  his  view,  the  Trial  Jus- 
tice shall  be  the  prosecutor ;  and  he  shall  bind  in  recognizance 
all  necessary  witnesses. 

The  authority  here  given  to  a  Trial  Justice  to  arrest  and  commit  for  said 
offenses  committed  ^'  in  his  view  ^  extends  to  sach  offenses  committed  in  his 
hearing.— iJrtatcv.  Williams,  86  S.  C,  498. 

An  affniyere     Sec.  26.  {2619,)  All  affrayers,  rioters,  disturbers  and  break- 

be^(»m^i^  to  ^^^  ^^  *'^®  peace,  and  all  who  go  armed  offensively,  to  the  terror 

ieep  the"pSc^  ^^  ^^®  people,  and  such  as  utter  menaces  or  threatening  speeches, 

1870,  XIV.,  403.  or  otherwise  dangerous  and  disorderly  persons,  and  all  persons 

arrested  for  assault  and  batteries,  shall  be  examined  by  the  Trial 

Justice  before  whom  they  are  brought,  and  may  be  tried  before 

him,  and,  if  found  guilty,  may  be  required  to  find  sureties  for 
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the  peace,  and  be  punished,  either  by  fine  or  forfeiture  not  ex-    ^*"""v*^ 
ceeding  one  hundred  dollars,  or  imprisonment  in  the  jail  or  work- 
house not  exceeding  thirty  days,  or  when  the  offense  is  of  a  high 
and  aggravated  nature  they  may  be  committed  or  bound  over 
for  trial  before  the  Court  of  General  Sessions. 

Sec.  27.  {SS7,)  No  Trial  Justice  shall  let  to  bail  any  person  cannot  let  to 
charged  with  any  offense  the  punishment  of  which  is  death  ;  but  capit^fSony.^' 
if  it  shall  clearly  appear,  upon  an  examination,  that  the  charge  ^^^'  ^-^  ^  ^• 
is  not  founded  in  probability,  the  party  may  be  discharged. 

Sec.  28.  {SS8.)  Whenever  any  Trial  Justice  shall   receive  Duty  of,  on  in- 
information  in  writing,  and  under  oath,  that  any  person  or  per-  im™SSn/duS 
sons  are  about  to  leave  this  State  for  the  purpose  of  sending  or  ^^7,  xu.,  coc. 
receiving  a  challenge  to  fight  a  duel,  or  for  the  purpose  of  fight- 
ing a  duel  after  such  challenge  shall  have  been  sent  or  received, 
it  shall  be  the  duty  of  such  Trial  Justice  forthwith  to  issue  his 
warrant  for  the  arrest  of  such  person  or  persons,  to  be  carried 
before  some  Trial  Justice,  who  shall  require  such  persons  to  enter 
into  recogizance  in  such  sum  as  to  such  Trial  Justice  may  seem 
meet,  conditioned  that  such  person  or  persons  shall  keep  the 
peace  within  this  State,  and  shall  not  leave  the  State  for  the 
purpose  of  sending  or  receiving  a  challenge  to  fight  a  duel,  or 
for  the  purpose  of  fighting  a  duel  after  such  challenge  has  been 
sent  or  received. 

Sec.  29.  {^40,)  Whenever  a  person  charged  with  crime  to  be    proceed  iurs 
tried  or  be  examined  under  Section  18  hereof  before  a  Trial  Jus-  Sse^i^'Ssites 
tice,  or  whenever  either  party  to  a  civil  action  which  is  to  be  '^^^^^  ^l? 
tried  before  a  Trial  Justice,  shall  file  with  the  Trial  Justice  issu- 
ing the  papers  an  affidavit  to  the  effect  that  he  does  not  believe 
that  he  can  obtain  a  fair  trial  or  examination  before  the  Trial 
Justice,  the  papers  shall  be  turned  over  to  the  nearest  Trial  Jus- 
tice of  that  County,  who  shall  proceed  to  try  the  case  or  hold 
the  examination  as  if  ho  had  issued  the  papers  :  Provided,  Such 
affidavit  shall  set  forth  the  grounds  of  such  belief,  that  two  days' 
notice  of  the  application  for  such  transfer  shall  be  given  to  the 
adverse  party,  and  but  one  such  transfer  shall  be  allowed  each 
party  in  any  case.     This  Section  shall  not  apply  to  trials  before 
the  Judicial  Trial  Justices  of  the  city  of  Charleston. 

McNair  v.  Tucker,  24  a  C,  107. 

Sec.  30.  No  Trial  Justice  shall  permit  a  Constable  to  swear  constable  not 
out  a  warrant  in  any  criminal  case,  except  where  the  Constable  i^rran^'^  ^  "  ^ 
has  been  personally  affected  by  the  offense  with  which  the  party  'S80.  xix.,  531. 
is  charged. 
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"^"^"^^^■^        Sec.  31.  No  Trial  Justice  shall  deputize  the  person  swearing 

Prosecutor  not        ,  ^  .  .  ,, 

to  serve  war-  out  a  warrant  m  any  case  to  serve  the  same. 

T^rxix^ssT.     Sec.  32.  !•  Trial  Justices  shall  have  authority  to  issue  war- 

Bfay  ianie  war-  rants  to  make  search  or  seizure  in  suspected  places^  and  to  arrest 

^,  xiJLrsa:  suspected  persons  and  to  seize  their  property. 

2.  Such  warrant  shall  issue  only  in  cases  of  stolen  goods,  and 

what  cases.  must  be  supported  by  the  oath  or  affirmation  of  the  party  apply- 
ing for  the  same^  which  shall  set  forth  fully  and  particularly  all 
the  facts  upon  which  such  application  is  based,  and  shaU  specially 
designate  the  suspected  place  or  places,  the  object  or  objects  of 
search  or  seizure,  the  name  or  names  of  the  person  or  persons 
suspected,  and  who  are  to  be  arrested. 

Andnototber-     3.  No  such  warrant  shall  issue  except  in  cases  and  with  the 
wise 

formalities  herein  prescribed. 

Sach  warrant  iastied  upon  a  statement  of  facts  not  sworn  to  is  nnconstita- 
tional,  nuU  and  void.— SYa/e  v.  WimbuBh,  0  8.  C,  309. 

Warrants  to     Sco.  33.    Trial  Justices  are  authorized  and  empowered  to 
cou^  where  endorse  the  warrant  or  warrants  issued  by  Trial  Justices  of  other 
^i^ixTioK.  Counties  when  the  person  or  persons  charged  with  a  crime  in 
said  warrant  or  warrants  resides,  or  is,  in  the  County  of  said 
Trial  Justice.     When  a  warrant  or  warrants  is  presented  to  a 
Appointment  Trial  Justice  for  endorsement,  as  herein  provided,  the  said  Trial 
of  Constable.     Justice  shall  authorize  the  person  presenting  the  same,  or  any 
special  Constable,  to  execute  the  same  within  his  County. 
AU  persons     Sec.  34.  {2621.)  Trial  Justices  may  admit  to  bail  any  person 
byTriaijustices  charged  With  any  offense  the  punishment  of  which  is  other  than 
charged  with  death  or  imprisonment  for  life ;  and  if  any  person  under  lawful 
abie°J^  death  arrest,  on  a  charge  regularly  made  and  not  bailable,  be  brought 
men?iSriife^°"  before  a  Trial  Justice,  he  shall  commit  the  prisoner  to  jail ;  but 
1883,  xIm  28,  w.  }f  |.)^g  offense  charged  be  bailable,  the  Trial  Justice  shall  take 
recognizance,  with  suflScient  surety,  if  the  same  be  offered  ;  in 
default  whereof,  such  party  shall  be  committed  to  prison,  unless 
it  shall  clearly  appear,  upon  examination,  that  the  charge  is  not 
founded  in  probability;  in  which  case  the  party  may  be  dis- 
charged. 

Seal  not  necessary  to  the  recognizance.— iSfafe  t.  Foot^  2  MiU,  123. 

Legal  obligation  of  surety  is,  that  principal  shall  appear  and  abide  by  judg- 
ment of  the  Conrt.^ Reynolds  v.  Harral,  2  Strob.,  87. 

And  sureties  are  Uable  notwithstanding  discharge  of  prisoner  by  U.  S. 
Judge.-iState  v.  Davis,  12  S.  C,  528. 

In  felony,  it  requires  the  personal  aiipearanoe  of  the  principal.  ~iSfa<€  t. 
iJowe,  8  Rich.,  17. 

Even  failure  to  appear  and  plead  wiU  estreat  TecogmztJice.State  y.  Min- 
ton,  19  S.  C,  282. 
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Objectioiis  to  reoognizanoe  come  too  late  after  estreat.— Bartow  v.  Keith,  2     ^— ">^*-^ 
Hill,  687. 

No  objection,  that  there  is  a  variance  between  it  and  warrant.— State  v. 
Bowe,  8  Rich.,  17. 

It  must  appear  on  its  face  to  have  been  issued  by  oomi>etent  authority ; 
otherwise  it  will  be  held  invalid  on  objection,  ore  tenus.—State  v.  Ahrens,  12 
S.  C,  493. 

Surety  not  estopped  from  denying  validity  ^f  recognizance  because  another 
made  payments  thereon.— State  v.  Bright,  14  S.  C,  7. 

Court  of  General  Sessions  may  estreat  recognizance  by  scire  facias.— State 
v.  Wilder,  13  S.  C,  344  ;  State  v.  Jackson,  13  S.  C,  344. 

And  rule  to  show  cause  why  not  is  not  api)ealable.— State  v.  McNinch,  13 
aC.,462. 

Sec,  36,  (2622,)  Recognizances  entered  into  before  a  Trial  scale  by  which 
Justice  shall  be  according  to  the  following  scale  :  shaifb  e  regu- 

1.  If  the  offense  charged  be  punishable  with  fine  and  imprison-  nances  of  proeel 
ment^  or  either,  the  recognizance  of  the  accused  shall  not  be  for  peases. 

less  than  two  hundred  dollars.     In  all  cases  the  Trial  Justice  xtt.V»i9!  ^^^ 
taking  the  recognizance  shall  cause  the  same  to  be  in  such  large 
amount  as  the  circumstances  may  seem  to  require. 

2.  The  recognizance  of  any  prosecutor  or  witness,  in  case  of 
misdemeanor,  shall  not  be  for  less  than  one  hundred  dollars ; 
and  in  case  of  capital  felony,  for  not  less  than  five  hundred  dol- 
lars ;  though  in  all  cases  the  Trial  Justice  shall  cause  the  same 
to  be  in  such  large  amount  as  the  circumstances  may  seem  to 
require. 

Sec.  36.  (2623,)  Upon  information  made  of  the  materiality  Trial  justices 
of  any  witness  within  the  State  to  support  any  accusation  made,  n^esan^ com- 
or  where  the  materiality  of  such  witness  shall  be  within  the  if  they  refuse  to 

knowledge  of  any  Trial  Justice,  he  shall  issue  his  warrant  re-  -jj^-jg^* 

quiring  such  witness  to  appear  before  him  or  the  next  Trial 
Justice,  to  enter  into  recognizance,  with  good  security,  if  deemed 
proper ;  which  warrant  shall  authorize  the  arrest  and  detention 
of  any  such  witness  in  any  County  in  the  State ;  and  on  being 
brought  before  such  Trial  Justice,  and  refusing  to  enter  into 
recognizance,  such  witness  may  be  committed  by  the  said  Trial 
Justice  to  the  jail  of  the  County,  there  to  remain  until  he  shall 
be  regularly  discharged,  or  shall  enter  into  recognizance  as 
required  by  this  Chapter. 

Sec.  37,  (2624.)  All  Trial  Justices  before  whom  recogniz-    TriaiJuBUces 
ances  of  witnesses,  defendant,  or  prosecutor,  for  their  respective  to'^cierk^t'e" 
appearances  at  any  of  the  Courts  of  Sessions  for  this  State  shall  court.^^ 
be  taken,  or  before  whom  any  information  or  other  paper  re-j^^9^xf^' 
tumable  to  the  same  shall  be  made,  shall  lodge  the  said  recog-  •"• 
nizances,  information,  or  other  papers,  in  the  respective  Clerks' 
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offices  of  the  Courts  to  which  they  are  returnable,  at  least  ten 
days  before  the  meeting  of  the  said  Courts  respectively. 


CHAPTER    in. 

Proceedings  in  Courts  of  Sessions. 


Sec. 

8S.  Grand  Jarora,  bow  returned*  and  term 
of  service. 

89.  Wbo  to  be  grand  Joron  and  wbo  ju- 
rors for  trials. 

40.  Persons  Indicted  for  capital  ofTenses  to 
bave  a  copy  of  tbe  indictment. 

41.  Persons  indicted  maj  baye  ooonseL 


SBC. 

42.  Court  may  sBBlgn  coonseL 
48.  Traverse  of  an  indictment  not  a  con- 
tinuance. 

44.  How  Juries  are  empaneled. 

45.  Accused  in  felonies  may  bare  process 
to  oompel  attendance  of  wltoesses. 


Grand  Jurors,     SeotloiL  38.  (2629.)  The  Clerk  of  the  Court  of  General  Ses- 

retunied^a^nd  sions  in  each  County,  not  less  than  fifteen  days  before  the  com- 

^  ^I^T!^-  mencement  of  the  first  term  of  the  Court  in  each  year,  shall  issue 

«8a.  writs  of  venire  facias y  in  each  County,  for  eighteen  grand  jurors, 

to  be  returned  to  that  Court,  who  shall  be  held  to  serve  at  each 

term  thereof  throughout  the  year,  and  until  another  grand  jury  is 

empaneled  in  their  stead. 

The  writ  of  venire  most  have  the  seal  of  the  Court  or  it  is  inyalid.— <Sfat«  t. 
Dozier,  2  Speer,  21(5 :  State  v.  Williams^  1  Rich.,  189.  But  it  is  not  necessary 
that  the  impression  of  the  device  shonld  be  manifest  on  the  seal.— Stofe  v.  Mc- 
Elmurray,  3  Strob.,  S9  ;  State  v.  Thayer,  4  Strob.,  287.  It  is  not  necessary 
that  the  names  of  the  jurors  should  be  embodied  in  the  writ ;  it  is  sufficient  if 
they  be  arranged  in  lists  below  the  signature  of  the  Clerk.  —State  v,  McEtmur- 
rav»3Strob..  89. 

Grand. jury  need  not  consist  of  more  than  twelve  members.— State  t.  Clay- 
ton^  11  Rich.,  581.  If  grand  jury  drawn  to  serve  during  the  year  are  dis- 
charged before  they  are  empaneled,  the  grand  jury  of  the  preceding  year 
may  act.-State  v.  McEvoy,  9  8.  C,  208. 

Indictment  quashed  because  a  paid  attcmey,  representing  Solicitor  in  his 
absence,  advised  the  grand  jury  as  to  their  duty. —State  v.  AddisoTiy  2  S.  C, 
866. 

But  no  gn:x>und  to  do  so,  where  Solicitor,  at  foreman^  request,  went  into 
their  room  and  advised  as  to  how  the  jury  should  write  their  findings,  already 
agreed  aa.— State  v.  McNinoh,  12  a  C,  89. 

Witnesses  examined  before  grand  jury  must  be  sworn  in  open  Court.— iSfoie 
V.  Kilcrease,  6  S.  C,  444.  Court  wUl  not  inquire  into  testimony  that  influ- 
enced the  jjjTy.— State  v.  Boyd,  2  HiU,  288. 

Finding  of  grand  jury  in  writing,  if  pubUcly  annoanced  by  the  Ckrk  in  their 
presence,  is  good,  though  not  signed  by  the  foreman.— State  v.  Creightorty  1 
N.  &  McC.,  256. 
Who  to  be 

fnrt*5hn  IIJI!^2     Sec,  39.  {26S0,)  Grand  jurors  shall  be  drawn,  summoned 


for  trials^ and  returned  in  the  same  manner  as  jurors  for  trials,  and  when 

\m,  XIV.,  UU4,  ^jp^^jj  ^^  |.jjg  same  time  as  jurors  for  trials  the  persons  whose 
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names  are  first  drawn,  to  the  number  required,  shall  be  returned    ^"*^y— ^ 
as  grand  jurors,  and  those  afterwards  drawn,  to  the  number 
required,  shall  be  jurors  for  trials. 

The  accused  is  not  entitled  to  demand  of  Jury  Commissioners  a  copy  of  the 
jury  Ust.— State  v.  Merriman^  34  8.  C,  16. 

Sec,  40,  {2632.)  Whoever  shall  be  accused  and  indicted  for    Persons  in- 
any  capital  offense  whatsoever  shall  have  a  true  copy  of  the  tai  offenses  t  o 
whole  indictment,  but  not  the  names  of  the  witnesses,  delivered  their  indictment 
to  him,  three  days,  at  least,  before  he  shall  be  tried  for  the  same,  %^^'  ^"•'  ^'^ 
whereby  to  enable  him  to  advise  with  counsel  thereupon,  his 
attorney  or  attorneys,  agent  or  agents,  or  any  of  them,  requiring 
the  same,  and  paying  the  officer  his  usual  fees  for  the  copy  of 
every  such  indictment. 

The  three  days  are  indnsiTe  of  day  on  which  motion  is  made  for  copy.— 
State  V.  BriggSy  1  Brev.,  8. 

The  demand  for  the  copy  should  be  made  at  the  latest  at  the  arraignment.— 
State  V.  WiUingham,  10  Rich.,  257. 

When  made  after  trial  had  commenced  and  more  than  three  days  after 
arraignment,  it  was  properly  refused.— iStofe  v.  Briggs^  27  S.  C,  80. 

To  move  for  a  continnance  at  arraignment,  on  the  ground  that  the  prisoner 
was  entitled  to  a  copy  of  the  indictment  three  days  before  trial,  was  consid- 
ered a  demand  for  the  copy.— State  v.  Willingham,  10  Rich.,  257. 

Arraignment  without  demand  for  the  copy  amounts  to  a  waiver.— J&. 

On  Monday  the  prisoner  was  arraigned  and  his  counsel  demanded  a  copy  of 
indictment,  which  was  furnished  same  day.  The  counsel  then  said  they 
thought  they  would  be  ready  for  trial  on  Wednesday,  but  on  that  day  they 
were  not  ready,  and  declined  to  move  for  delay.  Held  that  they  had  waived 
right  to  have  copy  of  indictment  three  days  before  trial.—State  v.  Colclough^ 
81  8.  C,  156. 

Sec,  41.  (2633.)  Every  such  person  so  accused,  and  indicted.    May  have 
arraigned  or  tried,  for  any  capital  offense,  shall  he  received  and  ^^?^n  ^^^ 
admitted  to  make  his  full  defense  by  counsel  learned  in  the  law,  !•»  •^8- 
and  to  make  any  proof  that  he  can  by  lawful  witness  or  wit- 
nesses, who  shall  then  be  upon  oath,  for  his  just  defense  in  that 
behalf. 

Sec,  42,  {263 j^»)  In  case  any  person  so  accused  or  indicted  ^mtmay  as- 
shall  desire  counsel,  the  Court  before  whom  such  person  shall  be  *~mr,  iiiTW, 
tried  is  authorized  and  required,  immediately  upon  his  request,  '^* 
to  assign  to  such  person  such  and  so  many  counsel,  not  exceed- 
ing two,  as  the  person  shall  desire,  to  whom  such  counsel  shall 
have  free  access,  at  all  seasonable  times,  either  before,  at,  or  after 
the  said  trial,  any  law  or  usage  to  the  contrary  notwithstanding. 

Sec,  43,  {2635.)  A  traverse  of  an  indictment  shall  not,  in .  TrayePBe  of  an 
,  iDQiCtnicQt   not 

any  Court  of  criminal  jurisdiction  in  this  State,  of  itself,  ope-  a  continuance, 
rate  to  continue  the  case.  ^^'  ^^^"  ^ 
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'^"^''•^■^  Sec.  44.  (^636,)  In  empaneling  juries  in  criminal  cases, 
emp*rne*ied!  the  jurors  shall  be  called,  sworn  and  empaneled  anew  for  the 
*  jb  S^l^s^  *^^^  ^^  ^^^'^  ^^®  according  to  the  established  practice,  and  their 

foreman  shall  be  appointed  by  the  Court  or  by  the  jury  when 

they  retire  to  consider  their  verdict. 

As  to  practice  of  empaneling  yaiiea,— State  y.  Stocky  1  Bail.,  830 ;  State  t. 
Sims^  2  Bail.,  29 ;  State  y.  Crank,  2  Bail.,  66  ;  Stale  v.  Kleinback,  2  Speer,  421; 
State  V.  Bnywn,  3  Strob.,  514. 


In  felonies 
prisonera  may 


Sec.  45.  {2638,)  The  accused  shall,  in  felonies,  and  in  other 
Kye°procS8*to  cases,  have  the  like  process  to  compel  the  attendance  of  any  wit- 
SSm  ot^^tl  iiess  in  their  behalf  as  is  granted  or  permitted  on  the  part  of  the 
State. 


1731,  m.,  286, 
M4;  1830,  XL, 
23,18. 


In  oases  of  misdemeanor  defendant  cannot  have  his  witnesses  bound  oyer.— 
State  y.  Thomas^  8  Rich.,  2»5. 

In  case  of  a  capital  offense,  the  jnisoner  haying  been  committed  a  short  time 
before  the  Gonrt,  he  was  allowed  continuance  to  procure  his  witnea8e6.~iSito(6 
Lewis^  1  Bay,  1. 


CHAPTER  IV. 

Of  the  Rights  of  Persons  Accused. 


Sec. 

46.  Penons  arrested  to  be  Informed  of 
ground  of  arrest,  Ac;  penalty  for  false 
answering,  &c' 

47.  Offenses  to  be  prosecuted  by  indict- 
ment, except.  &c. 

48.  Persons  arrested  may  baye  counsel,  Ac 


Sec. 
49.  Person  Indicted,  bow  convicted. 
fiO.  Wben  no  defense. 
61.  No  person  to  be  punished  until  legally 
convicted. 


Persons  ar-     Sectioil  46,  {^W^*)  Every  person  arrested  by  virtue  of  pro- 
farmed    of  cess,  or  taken  into  custody  by  an  oflBcer  in  this  State,  has  a  right 
re6n2;.rpeniu-  to  know,  from  the  officer  who  arrests  or  claims  to  detain  him, 
SWOT,  SU^  "*'  the  true  ground  on  which  the  arrest  is  made ;  and  an  officer 
who  refuses  to  answer  a  question  relative  to  the  reason  for  such 
arrest,  or  answei-s  such  question  untruly,  or  assigns  to  the  person 
arrested  an  untrue  reason  for  the  arrest,  or  neglects,  on  request, 
to  exhibit  to  the  person  arrested,  or  any  other  person  acting  in 
his  behalf,  the  precept  by  virtue  of  which  such  arrest  is  made, 
shall  be  punished  as  for  a  misdemeanor. 
Offenses  to  be     Sec.  47.  (^-f^*)  ^o  person  shall  be  held  to  answer  in  any 
SdtoSent,  ex^  Court  for  an  alleged  crime  or  offense  unless  upon  indictment  by 
^conV  Art.  I.,  ^  grand  jury  except  in  the  following  cases  : 
i^oedure^m?!     ^*  When  a  prosecution  by  information  is  expressly  authorized 
by  statute ; 

2.  In  proceedings  before  a  Police  Court  or  Trial  Justice ;  and, 

3.  In  proceedings  before  courts  martial. 
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Sec,  48,  {^44^*)  Tho  accused  shall,  at  his  trial,  be  allowed  to    '^'^^^      ' 
be  heard  by  counsel,  may  defend  himself,  and  shall  have  a  right  may  have  couo- 
to  produce  witnesses  and  proofs  in  his  favor,  and  to  naeet  the^jj^^^i;^gi8 
witnesses  produced  against  him  face  to  face. 

Sec,  49.  {^4^0.)  No  person  indicted  for  an  offense  shall  be    persons  in- 
convicted  thereof,  unless  by  confession  of  his  guilt  in  open  Court,  oonvictedl 
or  by  admitting  the  truth  of  the  charge  against  him  by  his  plea 
or  demurrer,  or  by  the  verdict  of  a  jury  accepted  and  recorded 
by  the  Court. 

Sec,  60,  (^4^-^.)  If  a  person,  on  his  trial,  be  acquitted  upon 
the  ground  of  a  variance  between  the  indictment  and  the  proof, 
or  upon  an  exception  to  the  form  or  substance  of  the  indictment, 
he  may  be  arraigned  again  on  a  new  indictment,  and  tried  and 
convicted  for  the  same  offense,  notwithstanding  such  former 
acquittal. 

Sec.  61,  {^4^2.)  No  person  shall  be  punished  for  an  offense 
unless  duly  and  legally  convicted  thereof  in  a  Court  having  com-  tii  S^^uy 
petent  jurisdiction  of  the  cause  and  of  the  person. 


When  no  de- 
fense. 


No  person  to 
tonished  un- 
con- 


CHAPTER  V. 
Of  Trials. 


Sic. 
58.  No  grand  juror  to  be  on  trial  jury. 
58.  Payment  of  taxes  not  a  cause  for  chal- 
lenge. 

54.  Rights  of  challenge. 

55.  What  Indictment  shall  be  sufficient 
58.  How  defects  may  be  objected  to. 

57.  Amendments  of  Indictments. 

58.  Plea  of  avtrt  foia  acqiait  or  convict. 
50.  Indictments  for  murder. 


Sec. 
GO.  ATerment  of  Instrument  of  writing. 
CI.  Indictment  for  perjury. 
62.  Prtsoners*  witnesses  to  be  sworn. 
68,  Defendant  may  testify. 
61  Persons  not  required  to  criminate 

themselves ;  privilege  of  husband  and 

wife. 
66.  Judge  may  sentence  persons  non  com' 

po8  mentis  to  Asylum. 


Section  62,  {2639.)  No  member  of  the  grand  jury  which  no  grand  juror 
has  found  an  indictment  shall  be  put  upon  the  jury  for  the  trial  p^^  o^  trial 


1781.  in, 

110. 


.270, 


thereof. 

But  if  not  chaUenged  before  he  is  Bwom  on  trial,  too  late  to  move  for  new 
trial  on  that  groimd.— £%a<e  v.  O'Driscolly  2  Bay,  153. 

Sec.  63.  (26JiO.)   In  indictments  and  penal  actions  for  the    payment  of 
recovery  of  a  sum  of  money,  or  other  thing  forfeited,  it  shall  cai^^Sf^Siai- 
not  be  a  cause  of  challenge  to  a  juror  that  he  is  liable  to  pay  -iSn^xiv^Teoa; 
taxes  in  any  County,  city  or  town  which  may  be  benefited  by  •^• 
such  recovery. 
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""^"^^y^^       Sec.  64,  Any  person  or  persons  who  shall  be  arraigned  for 

lengl.^^ [  the  crime  of  murder,  manslaughter,  burglary,  arson^  rape,  grand 

n,^9Vi84i;  l^i-rceny  or  forgery  shall  be  entitled  to  peremptory  challenges  not 
lix.,^880;  1^'  exceeding  ten  ;  and  the  State  in  such  cases  shall  be  entitled  to 
XXI.,  94.  peremptory  challenges  not  exceeding  five  ;  and  any  person  or 

persons  who  shall  be  indicted  for  any  crime  or  offense  other  than 
those  enumerated  above  shall  have  the  right  to  peremptory  chal- 
lenges not  exceeding  five,  and  the  State  in  such  cases  shall  be 
entitled  to  peremptory  challenges  not  exceeding  two.  But  no 
right  to  stand  aside  jurors  shall  be  allowed  to  the  State  in  any 
case  whatsoever :  Provided,  That  in  no  case  where  there  shall  be 
more  than  one  defendant  jointly  tried  shall  more  than  twenty 
peremptory  challenges  be  allowed  in  all  to  the  defendants. 

The  rigpht  to  arraignment  in  larceny  is  determined  by  the  valne  of  the  prop- 
erty stated  in  the  indictment,  whetlier  below  the  yalne  of  twenty  doUars.— 
State  V.  Moorey  30  S.  C,  69. 

The  Acts  reducing  the  number  of  chaUenges  to  what  is  here  allowed  are  not 
nnconstitntional,  as  they  do  not  prevent  the  right  of  trial  by  jxarj.—StaU  t. 
Wyse,  82  8.  C,  45. 

The  right  to  challenge  is  a  sacred  right.— <S%afe  v.  Briggs,  27  S.  C,  SO.  But 
the  right  to  chaUenge  is  not  a  right  to  select  a  jnry ,  but  a  right  to  reject  certain 
number  of  jurors.— 5to<c  v.  Wise,  7  Rich.,  412 ;  State  v.  Coleman,  8  S.  C,  287; 
State  v.  CHU,  14  S.  C,  411 ;  State  v.  Prater,  28  S.  C,  198.  Effect  of  exhausting 
jury  by  cbaJlenge.— State  v.  Burket,  2  M.  Con.  Bep.,  155.  Prisoner  cannot 
withdraw  a  peremptory  chaUenge  in  order  to  chaUenge  for  ctmae.State  v. 
Price,  10  Rich.,  851. 

Oyermling  chaUenges  for  cause  not  to  be  considered  as  error  when  jury  was 
completed  without  exhausting  peremptory  challenges— 5tate  v.  McQuaige,  5 
S.  C,  420 ;  State  y.  Dodson,  16  S.  C,  453.  Defendant  on  trial  for  burning  stacks 
of  hay  and  ricks  of  com  fodder  only  entitled  to  five  peremi^tory  chaUenges.— 
State  V.  Pope,  9  8.  C,  278. 

Defendant  on  trial  for  burning  a  frame  building  is  only  entitled  to  five  per- 
emptory chaXienges,— State  v.  Workman,  15  8.  C,  644. 

Defendants  on  trial  for  receiving  stolen  goods  above  $20  are  each  entitled  to 
only  five  chaUenges.— Stote  v.  Jacob,  80  8.  C,  181. 

Formerly,  before  the  amendatory  Act  of  December  28, 1882,  no  peremptory 
chaUenge,  in  trials  for  offenses  not  described  in  this  8ection,  could  be  made  to 
jurors  drawn  from  8ui)emumerarie8  to  fiU  places  of  those  challenged. — State  v. 
Cardozo,  11  8.  C,  197  ;  State  v.  Smalls,  11  8.  C,  262. 

Where  the  panel  is  exhausted  by  chaUenges  of  four  prisoners,  it  was  irregu- 
lar to  postpone  trial  to  another  week  before  another  original  jury ;  and  it  was 
error  to  aUow  the  prisoner  then  only  twelve  chaUenges  because  he  bad 
exhausted  eight  the  week  hetare.^State  v.  Briggs,  27  8.  C,  90, 

Where  juror^s  father  and  grandfather  of  accused  were  brothers,  the  Judge 
properly  excluded  the  juror  on  account  of  consanguinity.— <Sto<e  v.  Merriman, 
84  8.  C,  16. 

What  Indict-     Scc.  66.  Every  indictment  shall  be  deemed  and  adjudged 
sufflcien^^J*^  suflBcient  and  good  in  law  which,  in  addition  to  allegations  as  to 
1837,  XIX.,  ^.  time  and  place  as  now  required  by  law,  charges  the  crime  sub- 
stantially in  the  language  of  the  common  law  or  of  the  statute 
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prohibiting  the  same,  or  so  plainly  that  the  nature  of  the  offense    ^-""y--^ 
charged  may  be  easily  understood  ;  and  if  the  offense  be  a  statu- 
tory offense,  that  the  same  be  alleged  to  be  contrary  to  the  statute 
in  such  case  made  and  provided. 

It  must  not  allege  the  date  of  the  coimnisBion  of  the  crime  posterior  to  the 
finding  of  the  indictment.— iStafe  v.  Ray,  Rice,  8.  It  must  set  forth  the  neces- 
sary ingredients  of  the  offense  charged.— State  t.  Henderson,  1  Rich.,  184. 
How  third  persons  shonld  be  described.— 5f ate  v.  Anderson,  8  Rich.,  174 ; 
State  V.  Scurry^  8  Rich.,  70.  Defendant's  name  once  set  ont  in  foU  need  not 
be  constantly  repeated.— iSfate  v.  Anderson,  8  Rich. ,  178. 

It  is  correct  to  charge  in  the  indictment  that  the  offense  was  committed  at 
the  Court  Hoaae.— State  v.  Colclough,  81  S.  C,  156. 

Even  when  the  name  of  the  owner  of  the  stolen  goods  as  laid  in  the  indict- 
ment for  larceny  is  idem  sonans  with  the  name  proved,  and  the  defendant 
was  not  misled,  the  variance  is  not  fatal.— iSfcrfe  v.  White,  84  S.  C,  59. 

If  the  offense  be  statutory,  it  most  be  alleged  to  be  contrary  to  statute  in 
snch  case  made  and  provided.— iSYate  v.  Strickland,  10  S.  C,  192. 

Sec.  66.  Every  objection  to  any  indictment  for  any  defect    How  defects 

apparent  on  the  face  thereof  shall  be  taken  by  demurrer,  or  on  Sf^    ^  ^ 

motion  to  quash  such  indictment,  before  the  jury  shall  be  sworn,         ^'*' 

and  not  afterwards. 

State  V.  Crank,  2  Bail.,  66  ;  State  v.  Cook,  Riley's  Coll.  of  Cases,  1887,  p.  235. 
The  Supreme  Court  will  not  consider  error  imputed  to  trial  Judge  for  refusing 
to  quash  indictment,  when  the  '*Case^'  does  not  show  that  motion  therefor 
was  made.— State  v.  Atkinson,  88  S.  C,  100. 

Sec.  67,  If  there  be  any  defect  in  form  in  any  indictment  Amendments 
it  shall  be  competent  for  the  Court  before  which  the  case  is  tried  ^^*'^^°^. 
to  amend  the  said  indictment :  Provided,  Such  amendment  does 
not  change  the  nature  of  the  offense  charged ;  that  if  on  the 
trial  of  any  case  there  shall  appear  to  be  any  yariance  between 
the  allegations  of  the  indictment  and  the  evidence  offered  in 
proof  thereof,  it  shall  be  competent  for  the  Court  before  which 
the  trial  shall  be  had  to  amend  the  said  indictment  according  to 
the  proof :  Provided,  Such  amendment  does  not  change  the 
nature  of  the  offense  charged ;  and  after  such  amendment  the 
trial  shall  proceed  in  all  respects  and  with  the  same  consequences 
as  if  no  variance  had  occurred,  unless  such  amendment  shall 
operate  as  a  surprise  to  the  defendant,  in  which  case  the  defend- 
ant shall  be  entitled,  upon  demand,  to  a  continuance  of  the 
cause. 

Court  may  amend  caption  of  indictment  at  any  iJme.—StcUe  v.  Williams,  2 
McC.,  801 ;  Vandyke  v.  Dare,  1  BaU.,  66. 

Sec.  68.  In  any  plea  of  autre  fois  acquit  or  autre  fois  con-  fj}^^  g"'***' 
victy  it  shall  be  sufficient  for  any  defendant  to  state  that  he  has  convict. 


been  lawfully  acquitted  or  convicted,  as  the  case  may  be,  of  the 
offense  charged  in  the  indictment. 


Jb. 
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^— — >^*-^  The  right  to  such  defense  rests  solely  upon  the  Cons.,  Art.  1,  Sec  18,  and  it 
cannot  avail  except  where  the  defendant  has  been  acquitted  or  oonyicted  hy  a 
jvLTj.'-State  V.  Shirer,  20  S.  C,  892 ;  State  v.  Wyse,  83  S.  C,  682. 

An  acquittal  upon  an  insufficient  indictment  is  no  bar  to  a  second  indict- 
ment for  same  oSenae.^State  y.  Ray,  Bice,  8. 

The  acquittal  or  conviction  must  be  upon  charge  of  same  offense  to  sustain 
such  pleA.State  v.  Thurston,  2  McM.,  896 ;  StaU  y.  Casey,  1  Rich.,  92  ;  StaU 
y.  RUher,  1  Rich.,  219 ;  StaU  y.  Nathan,  5  Bich.,  281. 

Indictments  Sec.  69.  Every  indictment  for  murder  shall  be  deemed  and 
-^^-^2^7^ —  adjudged  suflBcient  and  good  in  law  which,  in  addition  to  setting 
forth  the  time  and  place,  together  with  a  plain  statement, 
divested  of  all  useless  phraseology,  of  the  manner  in  which  the 
death  of  the  deceased  was  caused,  charges  that  the  defendant 
did  feloniously,  willfully,  and  of  his  malice  aforethought,  kill 
and  murder  the  deceased. 

Concluding  **  against  the  peace  and  dignity  of  the  same  State  aforesaid** 
instead  of  "against  the  peace  and  dignity  of  the  State**  is  good.— ^Stote y. 
Robinson,  27  S.  C,  615. 

The  place  of  death  is  an  essential  allegation  which  this  Section  has  not  dis- 
pensed with,  and  which,  under  the  terms  of  the  Constitution,  the  Legislature 
cannot  dispense  with.— Stote  y.  Blakeney,  88  S.  C,  111. 

If  the  indictment  fail  to  aUege  the  place  of  death,  the  omission  cannot  be 
supplied  by  amendment. — lb. 

ATerment  of     Sec.  60.  In  9,11  cases  whatsoever  in  which  it  shall  be  neces- 
wS5ng.*°*  ^  ^^U  ^  make  any  averment  in  any  indictment  as  to  any  instm- 
ib.        ment,  whether  the  same  consists  wholly  or  in  part  of  writing, 
print  or  figures,  it  shall  be  sufficient  to  describe  such  instrument 
by  any  name  or  designations  by  which  the  same  may  be  usually 
known,  or  by  the  purport  thereof,  and  in  such  manner  as  to 
sufficiently  identify  such  instrument,  without  setting  out  any 
copy  or  fac  simile  of  the  whole  or  any  part  thereof. 
Indictments     Sec.  61.  In  any  indictment  for  perjury  it  shall  not  be  neces- 
t^L^^ —  ^^  ^  ^^^  forth  more  than  the  substance  of  the  oath  and  the 
fact  concerning  which  the  perjury  is  alleged  to  have  been  com- 
mitted, 
prtoonertwit-     Sgc.  62.  (2642.)  Every  person  who  shall   be  produced  or 
swSra.  Ac?  ^  ^  appear  as  a  witness  on  the  behalf  of  the  prisoner,  upon  any  trial 
9 •  mfn'  Ma.'  ^^^  treason  or  felony,  before  he  be  admitted  to  depose  or  give 
18.     *    '       any  manner  of  evidence,  shall  first  take  an  oath  to  depose  the 
truth,  the  whole  truth,  and  nothing  but  the  truth,  in  such  man- 
ner as  the  witnesses  for  tbe  State  are  by  law  obliged  to  do ;  and 
if  convicted  of  any  willful  perjury  in  such  evidence  shall  suffer 
all  the  punishments,  penalties,  forfeitures  and  disabilities  which 
by  law  may  be  inflicted  upon  persons  convicted  of  willful  perjury. 
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Sec.  63,  {^64S.)  In  the  trial  of  all  criminal  cases,  the  de-    "-^v^-^ 
fendant  shall  be  allowed  to  testify  (if  he  desires  to  do  so,  and  testi^in^ciffi 
not  otherwise,)  as  to  the  facts  and  circumstances  of  the  case.        'ileTmCa's. 

Defendant  taking  the  stand  may  be  oross-examined  as  any  other  witness.—  "  ^' 
State  V.  Robertson,  28  8.  C.»  117  ;  State  v.  Wyae,  83  S.  C,  582  ;  State  v.  MerH- 
man^  34  S.  C,  16.  May  be  examined  as  to  his  religious  belief. —State  v.  Turner, 
86  S.  C,  534.  His  veracity  may  be  assailed.— <Sto<c  v.  Robertson,  26  S.  C.»  117. 
"When  two  defendants  are  jointly  tried  for  larceny,  the  testimony  of  one 
already  convicted  of  an  infamous  crime  should  go  to  the  jury  under  instruc- 
tiana  that  it  is  incompetent  as  to  the  other —Sf  ate  v.  Peterson,  85  8.  C,  279. 

It  is  improi)er  for  Solicitor  in  argument  to  comment  upon  defendant's  failure 
to  testify ;  but  it  is  not  reversible  error  if  trial  Judge  corrected  the  effect 
intended.— .State  v.  Howard,  85  8.  C,  197. 

Sec.  64,  {^^44-)  No  person  shall  be  required  to  answer  any  peraoMnotre- 
qnestion  tenddng  to  criminate  himself,  nor  shall  husband  or  wife  Sate^he^- 
be  required  to  disclose  any  communication  made  to  each  other  privueffes  of 
during  their  coverture ;  nor  shall  testimony  given  under  the  I'Sl  ''°'* 
preceding  Section  be  afterwards  used  against  him  in  any  other  ib„is. 
criminal  case,  except  upon  an  indictment  for  perjury  founded 
on  that  testimony. 

GONBTRUXD— 

As  **  simply  intended  to  preserve  the  then  existing  rules  of  law  by  which 
persons  could  not  be  required  to  criminate  themselves,  and  by  which  confiden- 
tial communications  "  between  husband  and  wife  were  protected  ;  it  does  not 
change  the  rule  that  a  wife  is  an  incompetent  witness  for  or  against  her  hus- 
band.—State  v.  Workman,  15  8.  C,  540  ;  State  v.  Doc! son,  168.  C,  468.  Accom- 
plice, by  becoming  witness,  does  not  waive  protection  accorded  to  his  commu- 
nications to  his  attorney.— State  v.  James,  84  8.  C,  49. 

Sec.  65,  {2645,)  Any  Judge  of  the  Circuit  Court  is  author-  jndje  may 
ized  to  send  to  the  Lunatic  Asylum  every  person  charged  with  non  combos 
the  commission  of  any  criminal  offense  who  shall,  upon  the  trial  jSS!^^  ^  ^^' 
before  him,  prove  to  be  non  compos  mentis  ;  and  the  said  Judge  i«22,  vi.,  882, 87 
is  authorized  to  make  all  necessary  orders  to  carry  into  effect  this 
power. 


CHAPTER  VI. 

Of  Appeals  and  New  Trials. 


SBC 
GG.  Appeals  from  Trial  Justices*  Courts. 
1^,  Time  of  appeaL 

«8.  Notice  to  be  died  with  Clerk  of  Court 
00.  Defendant  entitled  to  ball. 

70.  Clerk  to  enter  case  on  proper  docket, 

71.  Appeal  heard  without  examination  of 
witnesses. 


SKC. 

72.  Circuit  Courts  may  grant  new  trials. 
78.  stay  of  execution. 

74.  Practice  and  proceedings. 

75.  No  ball  after  conviction  for  blffher 
crimes. 


Section  66.  {^646.)  Eyery  person  convicted  before  a  Trial  fj^^J^^^* 

Justice  of  any  offense  whatever  and  sentenced  may  appeal  from  courts.  

the  sentence  to  the  next  term  of  the  Court  of  General  Sessions  ^U^'  ^*^"  *^ 
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"-^v^^    for  the  County.     All  appeals  from  Trial  Justices*  Courts  in 
criminal  causes  shall  be  taken  and  prosecuted  as  hereinafter  pre- 
scribed. 
Time  of  ap-     Scc.  67.  (2647,)  The  appellant  shall  within  fiye  days  after 
i^i xYium,  sentence  serve  a  notice  of  appeal  upon  the  Trial  Justice  who 
tries  the  case,  stating  the  grounds  upon  which  the  appeal  is 
founded. 
Notice  to  be     Sgc,  68.  (^6^8,)  Within  ten  days  after  said  service  the  said 
Sf  a)St?  ^^^  Trial  Justice  shall  file  in  the  office  of  the  Clerk  of  Court  the  said 
1880,  XVII..198.  notice,  together  with  the  record  and  statement  of  all  the  pro- 
ceedings in  the  case,  and  the  testimony  in  writing  taken  at  the 
trial  and  signed  by  the  witnesses.     . 
Defendant  en-     Sec.  69.  {^OJfB.)   Upon  service   of  the  said  notice  the  said 
tilled  to  baiL —  Trial  Justice  shall  on  demand  of  the  defendant  admit  him  to 

Id, 

bail  in  such  reasonable  sum,  and  with  good  sureties,  as  said  Trial 
Justice  may  require,  with  conditions  to  appear  at  the  Court 
appealed  to,  and  at  any  subsequent  term  to  which  the  case  may 
be  continued,  if  not  previously  surrendered,  and  so  from  term  to 
term  until  the  final   decree,  sentence  or  order  of  the  Court 
thereon,  and  to  abide  such  final  sentence,  order  or  decree,  and 
not  depart  without  leave,  and  in  the  meantime  to  keep  the  peace 
and  be  of  good  behavior. 
Clerk  to  enter     Sec.  70.  {^650,)   The  Clerk  of  Court  upon  receipt  of  said 
e^^on  proper  ^^^  ^^^^  place  the  same  upon  the  proper  docket  of  the  Court 
^^*         of  General  Sessions  for  trial  or  other  disposition  at  the  next 
ensuing  term  of  said  Court. 
Appeal  heard      Ssc.  71.  {^651,)  The  said  appeal  shall  be  heard  by  the  Court 
natkm  *  (? wit  0^  General  Sessions  upon  the  grounds  of  exception  made,  and 
"®^^-^    upon  the  papers  hereinbefore  required,  and  without  the  examina- 
tion of  witnesses  in  said  Court.     And  the  said  Court  may  either 
confirm  the  sentence  appealed  from,  reverse  or  modify  the  same, 
or  grant  a  new  trial,  as  to  the  said  Court  may  seem  meet  and 
conformable  to  law. 

But  pending  such  appeal  the  Court  of  General  Sessions  has  no  authority  to 
order  a  new  trial  on  the  ground  of  newly-discoyered  evidence.— Soitts  v. 
Hoover,  83  S.  C,  401. 

Circuit  courte      Scc.  72.  (2052.)  All  the  Circuit  Courts  of  this  State  shall 
Siato?™^'  ^^"^  have  power  to  grant  new  trials  in  cases  where  there  has  been  a 
trial  by  jury,  for  reasons  for  which  new  trials  have  usually  been 
granted  in  the  Courts  of  law  of  the  United  States. 

To  be  liberally  construed  a«  to  granting  new  trials.— ^/more  v.  Scurry y  1  S. 
C,  189.  No  time  prescribed  to  move  therefor.— 5!am«  v.  Hoover ^  33  S.  C,  401. 
Error  in  amount  of  verdict  should  be  corrected  by  new  trial.— TFi/son  v.  R,  i?., 
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16  8.  C,  502 ;  Levi  v.  Legg^  23  S.  0.,  282.  New  trial  is  the  remedy  where  ^'— v^-^ 
there  is  variance  between  the  testimony  and  material  allegation  of  the  indict- 
ment.—«S%ate  V.  Hamilton,  17  S.  C,  462.  New  trial  should  be  granted  when 
the  jury  disregard  the  Judge^s  charge.— Dcnf  v.  Bryce,  16  S.  C,  14  ;  Thompson 
▼.  Lee,  19  S.  C,  489.  Judge's  conclusion  as  to  new  trial,  when  founded  on  the 
feicts  at  trial,  is  final.- Bricfcman  v.  R.  i?.,  8  S.  C,  173 ;  Steele  v.  i?.  /?.,  11  S- 
C,  589  ;  Warren  v.  Lagr&ae,  12  8.  C,  45  ;  Steele  v.  R.  i?.,  14  8.  C,  824 ;  TTood 
V.  i?.  iJ.,  19  8.  C,  579  ;  Xanicr  v.  Tolleson,  20  8.  C,  57  ;  Blakely  v.  Frazier,  20 
8.  C,  144  ;  iy'tnc^  v.  Finchy  21  8.  C,  842  ;  Hyme  v.  .Brwin,  28  8.  C,  226 ;  State 
V.  ararrani,  24  8.  C,  693.  But  not  when  founded  on  error  of  law.— State  v. 
David,  14  8.  C,  428 ;  Wood  t.  i2.  i7.,  19  8.  C,  579.  Judge  has  discretionary 
power  to  grant  new  trial  on  af ter-disooTered  testimony.— 5toi6  v.  David,  14  8. 
C,  428  ;  Tarrant  v.  Oilletson,  14  8.  C,  620  ;  State  v.  Workman,  15  8.  C,  540  ; 
Durant  v.  PhUpot,  16  8.  C,  116  ;  Waring  v.  i?.  i?.,  16  8.  C,  416;  Sams  v 
Hoover,  88  8.  C,  401.  Circuit  Court  has  no  power  to  grant  new  trials,  except 
in  cases  tried  by  a  jury.— Ifeete^  v.  i?.  i?.,  28  8.  C,  1.  Judge  cannot  grant  at 
chambers.- 5tofe  v.  Chavis,  84  8.  C,  182.  As  to  pxmishment  for  contempt.— 
Qibsan  v.  Gittson,  7  8.  C,  866. 

Sec.  73.  In  criminal  cases  service  of   notice  of  appeal  in  stay  execuuon. 
accordance  with  law  shall  operate  as  a  stay  of  the  execution  of 
the  sentence  until  the  appeal  is  finally  disposed  of.     Pending 
such  appeal  the  defendant  shall  still  remain  in  confinement,  b^^^*"^^ 
unless  he  give  bail  in  such  sum  and  with  such  sureties  sa  to  the  issi,  xviUm  787 
Court  shall  seem  proper. 

Sec.  74.  The  practice  and  proceedings  in  cases  of  appeal    Practice  and 
from  the  Courts  of  General  Sessions  shall  conform  to  the  prac-  -  j^,.,  T^f** — 
tice  and  proceedings  in  cases  of  appeal  from  the  Courts  of  Com- 
mon Pleas. 

Sec.  76.  It   shall    not  be  lawful  for   any  Justice  of   the    no  bail  aft€»r 
Supreme  Court,  or  any  Circuit  Judge  of  this  State,  pending  an  Sffhercnmee.^ 
appeal  to  the  Supreme  Court,  to  grant  bail  to  any  person  who  ^^^'  ^^"  ^* 
shall  have  been  convicted  of  any  offense  the  punishment  whereof 
is  death,  or  imprisonment  for  life,  or  imprisonment  for  any  term 
exceeding  ten  years. 
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CHAPTER  VII. 
Of  Judgment  and  Execution. 


8£0. 

89.  Bale  of  goods,  ftc.,  by  prtsoner  ^kl. 
88.  Prisoner  acquitted  freed  Trom  coats. 
84.  Becognlzancea  to  be  In  the  name  oi 

tbe  State. 
86.  Proceedings  In  caaes  of  forfeltoie  of 

recognisance. 

86.  Execution  to  Issue  for  sale  of  estate  of 
offender,  Ac. 

87.  If  amount  not  made,  otfteder  may  be 
committed  to  jail,  &c 

68.  Court  may  remit  forfeiture  In  oeitaln 


8XC. 

76.  Punishment  for  felony  where  not  spe* 
dally  proTlded. 

77.  Punishment  In  cases  where  Imprison- 
ment Is  provided. 

78.  Sentence  where  no  punishment  Is  pro- 
vided. 

79.  Prisoners  to  pay  their  own  oosts,  Tf 
able,  Ac 

80.  Courts  may  order  Sherllb  to  sell  goods 
of  prisoner  to  pay  costs. 

81.  Appraisement  of  such   goods;   how 
made. 

Punishment     Soctioil  76.  {^^H,)  Where  no  Special  punishment  is  provided 
noVspecuily  for  a  felony,  it  shall,  at  the  discretion  of  the  Court,  be  by  one  or 
i^"]^n.r406^  more  of  the  following  modes,  to  wit :  confinement  in  the  Peni- 
176'  84^*  ^^^"  ^©i^tiary,  or  in  a  workhouse  or  penal  farm,  (when  such  institu- 
tions shall  exist,)  for  a  period  not  less  than  three  months  nor 
more  than  ten  years,  with  such  imposition  of  hard  labor  and  soli- 
tary confinement  as  may  be  directed. 
Punishment     Sec.  77.  (^616.)  In  every  case  in  which  imprisonment  is  pro- 
impSsoniMnt  to  vidcd  as  the  punishment,  in  whole  or  in  part,  for  any  crime,  such 
isTa.*  xVi~4M^  imprisonment  shall  be  either  in  the  Penitentiary  with  or  without 
hard  labor,  or  in  the  County  jail  with  or  without  hard  labor,  at 
the  discretion  of  the  Circuit  Judge  pronouncing  the  sentence. 

Violations  of  law  in  seUing  Uqnor  without  license  being  then  punishable  by 
fine  or  imprisonmentf  such  imprisonment  was  properly  made  in  the  Peniten- 
tiary with  hard  labor.— ^to«e  v.  Boyd,  35  S.  C,  269. 

Person  convicted  of  assault  and  battery  with  intent  to  Idll  may  be  sentenced 
to  imprisonment  at  hard  labor  in  Penitentiary.— 5ito<€  v.  WeUch^  29  S.  C,  4. 

Sentence     Sec.  78.  (2653,)  In  cases  of  legal  conviction,  where  no  pun- 
Sment%^  ishment  is  provided  by  statute,  the   Court  shall  award   such 
^P^'      viTf  sentence  as  is  conformable  to  the  common  usage  and  practice  in 
406, 689, 10.)      this  State,  according  to  the  nature  of  the  offense  and  not  repug- 
nant to  the  Constitution. 
Prisoners  to     Sec.  79.  {266^.)  Every  person  who  shall  be  committed  to 
Wjjj^^^^^  any  common  jail  in  this  State  by  any  Trial  Justice,  for  any 
1741,  UL,  688, 81  offcuse  Or  misdemeauor,  having  means  or  ability  to  do  the  same, 
shall  bear  his  own  reasonable  charges  for  conveying  or  sending 
him  to  the  said  jail,  and  the  charges  also  of  such  as  shall  be 
appointed  to  and  shall  guard  him  to  the  said  jail. 

Sec.  80.  {2655.)  The  Court  of  General  Sessions  before  whom 
any  criminal  shall  be  tried  shall,  upon  conviction  of  the  offender. 
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by  order,  authorize  and  direct  the  Sheriff  or  any  Constable  or    '"-^^v— ^ 
Constables  of  the  County  where  such  person  shall  be  dwelling  or  der  st&rSf^', 
inhabit,  and  from  whence  he  shall  be  committed  as  aforesaid,  or  goods 'toplTy 
where  he  shall  have  any  goods  within  the  County,  to  sell  so  much  ^^^^7- — 
of  the  goods  and  chattels  of  the  person  so  to  be  committed  as 
shall  satisfy  and  pay  the  charges  of  conveying  and  sending  him 
to  the  said  jail  as  aforesaid. 

Sec.  81.  (2656.)  The  appraisement  of  the  goods  and  chattels    Appraisement 
of  such  person  so  convicted  shall  be  made  by  three  freeholders,  Sowmad^^S?* 
inhabitants  of  the  said  County  where  such  goods  or  chattels  shall         i^- 
be  (the  said  freeholders  being  first  sworn  to  make  a  just  and  true 
appraisement  of  the  same) ;  and  the  Constable  shall  return  the 
sum  so  by  him  levied  to  the  County  Treasurer,  and  the  overplus 
of  the  money  which  shall  be  made  on  such  levy  shall  be  delivered 
to  the  party. 

Sec.  82.  (2657.)  Any  sale  of  the  goods  and  chattels  made  by   sales  of  goods, 
the  person  committed,  as  provided  by  Section  79  of  this  Chap- void/ **     °^' 
ter,  between  the  time  of  the  commitment  and  the  time  of  con-         ^'*- 
viction,  in  order  to  avoid  the  payment  of  the  aforesaid  charges, 
is  hereby  declared  to  be  null  and  void. 

Sec.  83.  (2658.)  When  a  prisoner  shall  be  discharged  by  rea-    Prisoner  ac- 
son  of  the  non-attendance  of  the  prosecutor,  or  on  account  of  a  from  costs, 
bill  presented  against  him  being  rejected  by  the  grand  jury,  or  jij^^^^"'**' 
by  reason  of  an  acquittal  by  the  petit  jury,  such  prisoner  shall 
not  be  bound  or  liable  to  pay  any  charges  which  may  have  been 
incurred  in  his  apprehension,  detention  or  prosecution. 

Sec.  84.  (2659.)  In  all  recognizances  by  any  person  for  keep-  Recognizances 
ing  the  peace,  or  good  behavior,  or  for  appearing  as  a  party,  ^^a  m  e  *o°  Se 
surety  or  witness,  at  any  Court  of  criminal  jurisdiction  within  ^^^y-jj  j|. 
the  State,  the  sum  or  sums  of  money  in  which  any  such  person  i888/xviii,'46o! 
shall  be  bound  shall  be  made  payable  to  the  State  ;  and  every 
such  recognizance  shall  be  good  and  effectual  in  law,  provided  it 
be  signed  by  every  party  thereto  in  the  presence  of  a  Judge, 
Clerk  of  a  Court  of  Common  Pleas,  Trial  Justice,  or  Notary 
Public,  who  shall  sign  the  same  as  a  witness. 

Authorizes  Clerk  to  take  recognizance  under  order  of  the  Judge.  ~<SXafe  v. 
SaUerwhUe,  20  S.  C,  540. 
Seal  not  neceeaaTy,—St€Ue  v.  Foot,  2  MiU,  128. 
Principalis  duty  to  sarety.— Reynolds  v.  Harral,  2  Strob.,  87. 
Obligation  of  surety  is  that  principal  shaU  appear  and  abide  judgment.— /b. 
In  felonies  the  personal  appearance  is  ueceeBary.— State  v.  Rowe,  8  Rich.,  17. 
Not  invalid  for  mere  irregularity.— 76. 
It  cannot  be  executed  by  attorney,^ State  v.  Ahrens^  12  Rich.,  493. 
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^""■"■^•^^^        Sec,  86,  {2660,)  Whenever  such  recognizance  shall  become 
tn^SflTof  "for- forfeited   by  non-compliance  with  the  condition  thereof,  the 
cflSSinces  "^  ^  Attorney-General,  or  Solicitor,  or  other  person  acting  for  him, 
1787,  v.,  18, 81.  ghall,  without  delay,  issue  a  notice  to  summon  every  party  bound 
in  such  forfeited  recognizance  to  be  and  appear  at  the  next  ensu- 
ing Court  of  Sessions,  to  show  cause,  if  any  he  has,  why  judg- 
ment should  not  be  confirmed  against  him  ;  and  if  any  person  so 
bound  fail  to  appear,  or,  appearing,  shall  not  give  such  reason 
for  not  performing  the  condition  of  such  recognizance  as  the 
Court  shall  deem  sufficient,  then  the  judgment  on  such  recogniz- 
ance shall  be  confirmed. 

Court  of  General  Sessions  may  estreat  by  scire  fdcias,— State  v.  Wilder^  13 
S.  C,  344.  Bnle  to  show  cause  not  appefdable.— iSfote  v.  McNinchy  13  8.  C, 
452. 

No  lien  on  land  until  estreated.— -Sfate  v.  Morgan,  2  Bail.,  601. 

Objections  to  validity  of,  too  late  after  it  has  been  estreated.— ^rfon  v. 
Keith,  2  HiU,  537. 

Objection  that  paper,  on  its  face,  is  not  a  recognizance,  can  be  made  ore 
tenus.— State  v.  Ahrens,  12  S.  C,  493. 

Invalid  if  it  does  not  appear  to  have  been  taken  by  one  authorized  to  take 
recognizance. — lb. 

Sureties  liable  notwithstanding  discharge  of  prisoner  by  U.  S.  Judge.— Sto^ 
V.  Z>ain»,  12S.  C.,528. 

Surety  not  estopped  from  disputing  validity,  because  another  party  has 
made  payment  thereon. — State  v.  Bright,  14  S.  C,  7. 

May  be  estreated  before  trial  where  defendant  fails  to  appear  and  plead.— 
St^Ue  V.  Minton,  19  S.  C,  282. 

Execution  to      Scc.  86.  {^661.)  In  every  case  where  any  such  recognizance 
Sate  of  offend-  stall  be  adjudged  so  forfeited,  or  where  any  fine  shall  be  imposed 

^*^- by  or  recovered  for  the  use  of  the  State,  in  any  Court,  or  before 

a  Trial  Justice,  if  the  party  incurring  such  fine  or  forfeiture 
shall  fail  to  pay  down  the  same,  with  the  costs  of  prosecution, 
then  a  writ,  in  the  nature  of  an  execution,  shall  issue,  by  virtue 
of  which  the  Sheriff,  or  his  deputy,   shall  sell   (in  the  same 
manner  as  property  is  sold  under  execution  in  civil  cases)  so 
much  of  such  offender's  estate,  real  or  personal,  as  may  be  neces- 
sary to  satisfy  the  fine  or  forfeiture,  and  also  the  costs  of  prose- 
cution, and  also  the  reasonable  charges  of  taking,  keeping  and 
selling  such  property,  returning  the  overplus,  if  any,  to  the 
offender,  together  with  a  bill  of  the  fine  or  forfeiture,  with  costs 
and  charges,  if  he  require  it. 
If  amount  not     Scc.  87.  {^662.)  If  the  Sheriff,  or  his  deputy,  return  on  oath 
BQay%e^^o  m^  that  such  offender  refused  to  pay,  or  has  not  any  property,  or  not 
mitted  to  jau,  sufficient  whereon  to  levy,  then  a  writ  of  capias  ad  satisfacien- 
Jh,         dujn  shall  issue,  whereby  he  shall  be  committed  to  the  common 
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jail  until  the  forfeiture,  costs  and  charges  shall  be  satisfied —    ^— ^v^-^ 
entitled,  however,  to  the  privilege  of  insolvent  debtors. 

Hurst  V.  Samuels,  29  S.  C,  476. 

Sec.  88,  {^663,)  If  any  person  shall  forfeit  a  recognizance    court  may  re- 
from  ignorance  or  unavoidable  impediment,  and  not  from  willful  gj^tSnSSS 
default,  the  Court  of  Sessions  may,   on  affidavit  stating  the    ih..\^iir 
excuse  or  cause  thereof,  remit  the  whole  or  any  part  of  the  for- 
feiture, as  may  be  deemed  reasonable. 


CHAPTER  VIII. 

Of  the  Writ  of  Habeas  Corpus. 

8EC.  I    SBC. 

88.  Penons  entitled  to  tbe  benefit  of  this         96.  Notice  to  be  given  to  Attorney-Oen- 

Chapter.  '  eral,  Ac. 

90.  Persons  indicted  for  treason  or  felony         09.  Granting  of  writs  during  sessions  of 
sbaU  be  Indicted  tbe  next  term  or  let  I  Court. 

to  bail.  !      100.  After  adjournment. 

91.  If  not  asked  for  two  terms,  &c.  i      101.  Persons  discbarged  not  to  be  rear- 
9S.  Judges  to  grant  writs.  I  rested. 

98.  Writs  to  be  directed  to  wbom.  102.  Two  Trial  Justices  to  grant  writ. 


94.  Service  of  writ 

96.  Prisoners  to  be  brought  up  on  payment 

of  cbaigea,  Ac. 
96.  Time  within  which  prisoner  must  be 


108.  Penalty  on  otDcers  neglecting  their 
duty. 

104.  Penalties,  how  recovered. 

105.  Persons  not  removed  from  one  prison 


brought  before  Court.  |  to  another  without  cause. 

97.  Proceedings  upon  hearing  of  the  re-         106.  Penalty  for  signing  warrants,  &c. 


turn.  '      107.  Appeals  allowed. 

The  protection  intended  by  this  Chapter  against  unlawful  confinement  goes 
no  farther  than  the  enlargement  of  the  prisoner  on  bail,  if  the  offense  be  \xeiXi' 
sXAe.^State  v.  Everett,  Dud.,  295. 

Section  89.  (^^^^.)  If  any  person  or  persons  shall  be  or  stand    ^^^^^^  en- 
committed  or  detained  for  any  crime,  unless  for  felony  (the  "/ tbis%haptS* 
punishment  of  which  is  death)  or  treason,  plainly  expressed  in    si  chT^c.  8; 
the  warrant  of   commitment,  or   unless  charged   as  accessory  ajid  21  ;i8a),  a, 
before  the  fact  to  treason  or  felony  (the  punishment  of  which  iif 
felony  is  death)  or  with  suspicion  thereof,   or  unless  charged 
with  suspicion  of  treason  or  felony,  (which  felony  is  punishable 
with  death,)  which  shall  be  plainly  expressed  in  the  warrant  of 
commitment,  they  shall  be  entitled  to  the  writ  of  habeas  corpus. 

Sec.  90.  {^S23,)  If  any  person  committed  for  treason  or  persons  com- 
felony,  plainly  and  specially  expressed  in  the  warrant  of  commit-  J^^jJ®^  r^'fei^y 
ment,  upon  his  prayer  or  petition  in  open  Court  the  first  week  fhenexttSimor 
of  the  term  to  be  brought  to  his  trial,  shall  not  be  indicted  some  *-^i*^i^^^^^ 
time  in  the  next  term  after  such  commitment,  it  shall  and  may 
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be  lawful  to  and  for  the  Judge  of  the  Circuit  Court,  and  he  is 
hereby  required,  upon  motion  made  in  open  Court  the  Jast  day 
of  the  term,  either  by  the  prisoner  or  any  one  in  his  behalf,  to 
set  at  liberty  the  prisoner  upon  bail,  unless  it  appear  to  him, 
upon  oath  made,  that  the  witnesses  for  the  State  could  not  be 
produced  the  same  term  ;  and  if  any  person  committed  as  afore- 
said, upon  his  prayer  or  petition  in  open  Court,  the  first  week  of 
the  term,  to  be  brought  to  his  trial,  shall  not  be  indicted  and 
tried  the  second  term  after  his  commitment,  or  upon  his  trial 
shall  be  acquitted,  he  shall  be  discharged  from  his  imprisonment 

Prisoner  not  entitled  to  be  set  at  liberty  on  bail  when  true  biU  was  found 
against  him  for  murder  at  the  term  during  which  he  surrendered  and 
demanded  trial.— <Stote  v.  Holmes^  8  Strob.,  272. 

Prisoner  committed  for  felony  and  demanding  in  open  Ck)urt,  during  the 
first  week  of  the  term  next  succeeding  his  commitment,  that  he  be  brought 
to  trial,  has  the  right  to  bail  if  not  then  indicted. — State  v.  Williams^  35  S.  C, 
16.  Such  prisoner  must  be  discharged  hereunder,  if  not  indicted  and  tried 
within  two  terms  after  his  commitment.— <Sitofc  v.  Fasket,  5  Rich.,  256 ;  State 
v.  Williams,  35  S.  C,  160.  But  he  is  not  entitled  to  such  bail,  nor  such  dis- 
charge, unless  it  appear  that  he  is  in  custody.— 5tote  v.  Williams,  35  S.  C, 
160.  And  a  person  accused  of  forgery,  and  admitted  to  bail,  is  not  entitled  to 
his  discharge  from  the  prosecution  at  the  second  term.— State  v.  Buycty  2  Bay, 
563.  One  tried  at  the  first  term  for  horse  stealing  and  mistrial  had,  was  not 
entitled  to  discharge  upon  continuance  by  State  at  second  tenn..— State  y. 
Spergin,  1  McC,  568. 

If  not  asked      ScC.  91.  (^^24')  If  anj  person  shall  have  willfully  neglected, 
Jot  two  terms,  ^^  ^.j^^  space  of  two  whole  terms  after  his  imprisonment,  to  pray 
15.,  84.        a  habeas  corpus  for  his  enlargement,  such  person  so  willfully 
neglecting  shall  not  have  any  habeas  corpus  to  be  granted  in  vaca- 
tion time,  in  pursuance  of  this  Chapter, 
judgw  to  grant     gec.  92.  {^S25.)  Any  of  the  Judges  of  this  State,  in  vacation 
"ibfriiilsT  ti™6  and  out  of  term,  upon  view  of  the  copy  or  copies  of  the 
warrant  or  warrants  of  commitment  and  detainer,  or  otherwise, 
upon  oath  made  that  such  copy  or  copies  were  denied  to  be  given 
by  the  peraon  or  persons  in  whose  custody  the  prisoner  or  prison- 
ers is  or  are  detained,  are  hereby  authorized  and  required,  upon 
request,  made  in  writing,  by  such  person  or  persons  as  are  com- 
mitted as  aforesaid,  or  any  on  his,  her  or  their  behalf,  attests 
and  subscribed  by  two  witnesses  who  were  present  at  the  delivery 
of  the  same,  to  award  and  grant  a  writ  of  habeas  corpus^  under 
the  seal  of  such  Court  whereof  he  shall  be  one  of  the  Judges. 

But  Circuit  Judge  cannot  hear  appUcation  for  habeas  corpus  out  of  his  own 
Circuit  without  sanction  of  Chief  Justice.- -Er  Parte  Parker,  6  S.  C,  472. 

Writs  to  be  di-      Sgc.  93.  {2326.)  Such  writ  shall  be  directed  to  the  officer  or 

V&.^"~  officers  in  whose  custody  the  party  so  committed  or  detained 
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shall  be,  and  shall  be  returned  immediately,  before  the  Judge    ^"^^v""^ 
issuing  the  same. 

Sec.  94.  (2S27. )  The  said  writ  shall  be  served  upon  the  said  service  of  writs. 
oflBcer,  or  left  at  the  jail  or  prison  with  any  of  the  under  officers,    ^^"  '^^'  '^* 
under  keepers,  or  deputy  of  the  said  officers  or  keepers. 

Sec.  96.  (2'^'^S, )  The  said  officer  or  officers,  his  or  their  Piisonen  to  be 
under  officers,  under  keepers  or  deputies,  shalJ,  within  three  parent  o^ 
days  after  the  service  thereof,  upon  payment  or  tender  of  the  ^^.^''  **^' 
charges  of  bringing  the  said  prisoner,  (to  be  ascertained  by  the  400  is!^^'^^^" 
Judge  or  Court  that  awarded  the  same,  and  endorsed  upon  the 
said  writ,)  not  exceeding  ten  cents  per  mile,  and  upon  security 
given  by  his  own  bond  to  pay  the  charges  of  carrying  back  the 
prisoner,  if  he  shall  be  remanded  by  the  Court  or  Judge  to  which 
he  shall  be  brought,  and  that  he  will  not  make  any  escape  by  the 
way,  make  return  of  such  writ,  and  bring,  or  cause  to  be  brought, 
the  body  of  the  party  so  committed  or  restrained,  unto  or  before 
the  Judge  or  Court  from  whence  the  said  writ  shall  issue,  or  unto 
and  before  such  other  person  or  persons  before  whom  the  said 
writ  is  made  returnable,  according  to  the  command  thereof,  and 
shall  then  certify  the  true  cause  of  his  detainer  or  imprisonment : 
Provided,  however,  That  if  any  prisoner  be  not  able  to  pay  the 
said  charges,  the  same  shall  be  paid  by  the  County  wherein  he  is 
confined :  Provided,  further,  That  if  such  prisoner  shall  be 
acquitted  of  the  charge  against  him,  or  finally  discharged  on 
habeas  corpus  by  the  Judge  or  Court  hearing  the  same,  the  ex- 
penses of  the  proceedings  in  habeas  corpus  shall  be  paid  by  the 
County  in  which  the  case  is  situated. 

Sec.  96.  (^S29.)  If  the  place  of   imprisonment  of  the  said    Time   witwn 
party  be  beyond  the  distance  of  twenty  miles  from  the  place  muSiw^rougS 
where  such  Court  is  held,  and  not  above  one  hundred  miles,  he  1^<^^  ^H5^ 
shall  be  brought  before  the  Court,  or  the  person  or  persons  be- 
fore whom  the  writ  is  returnable,  within  the  space  of  ten  days  ; 
and  if  beyond  the  distance  of  one  hundred  miles,  then  within 
the  space  of  twenty  days  after  the  delivery  of  such  writ,  and  not 
longer. 

Sec.  97.  (2SS0.)  if,  upon  a  hearing,  the  party  shall  be  en-    proceedings 
titled  to  his  discharge,  then  the  Judge  before  whom  he  is  brought  Se  return.'*^  °' 
shall,  within  two  days  after  the  party  shall  be  brought  before    /&..  118,88. 
him,  discharge  the  said  prisoner  from  his  imprisonment,  taking 
his  recognizance,  with  one  or  more  surety  or  sureties,  in  any 
sum,  according  to  his  discretion,  having  regard  to  the  nature  of 
the  offense,  for  his  appearance  in  the  Court  of  General  Sessions 
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the  term  following,  for  such  County  where  the  offense  was  com- 
mitted, or  in  the  Court  of  such  other  County  where  the  said 
offense  is  properly  cognizahle,  as  the  case  shall  require,  and  then 
shall  certify  the  said  writ,  with  the  return  thereof,  and  the  said 
recognizance  or  recognizances,  into  the  said  Court  where  such 
appearance  is  to  be  made  ;  but  if  no  legal  cause  be  shown  for  the 
imprisonment  or  restraint,  the  prisoner  shall  be  discharged 
therefrom. 

Under  this  Chapter  the  Judge  can  neither  let  to  bail  nor  discharge  a  pris- 
oner committed  for  an  offense  not  baUable.— <Stote  v.  Everett,  Dud.,  205.  The 
Judge  can  only  discharge  on  bail,  not  absolutely.— 5ta<€  v.  Jones,  33  S.  C,  83. 
But  independently  of  this  Chapter  the  Judge  may,  at  chambers,  let  to  bail  for 
any  offense  whatever,  and  in  making  up  his  judgment  may  look  beyond  the 
commitment.— jSlfafe  v.  Hilly  3  Brev.,  89  ;  State  v.  Everett,  Dud.,  295 ;  Stale  v. 
Arthur,  1  McM.,  456.  But  party  convicted  of  infamous  crime  caimot  be 
baUed.— fixate  v.  Connor,  2  Bay,  34.  As  to  discretionary  power  to  bail. — State 
V.  Hill,  1  Tr.  Con.  Rep.,  242 ;  State  v.  Golden,  2  McC.,  624. 

Sec.  98.  (2S31.)  When  it  appears,  from  the  return  of  the 

given  to  Attor-  writ  or  otherwise,  that  the  party  is  imprisoned  on  a  criminal 

ney-    nerai,     accusation,  he  shall  not  be  discharged  until  sufficient  notice  has 

been  given  to  the  Attorney-General,  or  Circuit  Solicitor,  or 

other  attorney  acting  for  the  State,  that  he  may  appear  and 

object  to  such  discharge,  if  he  thinks  fit. 

Sec.  99.  (3S32')  During  the  term  of  the  Circuit  Court  for 

writTimiii^Bei.  that  County  where  any  prisoner  is  detained,  no  person  shall  be 

lb?,  122, 8 18.  removed  from  the  common  jail  upon  any  writ  of  habeas  corpus 

granted  in  pursuance  of  this  Chapter,  but,  upon  any  such  writ, 

shall  be  brought  before  the  Circuit  Judge,  in  open  Court,  who 

is  thereupon  to  do  what  to  justice  shall  appertain. 

Sec.  100.  {3333,)  After  the  Circuit  Court  adjourns  anyper- 

ment. son  or  persons  detained  may  have  a  writ  of  habeas  corpus  accord- 

/b.,  122,819.  j^g  ^^  ^YiQ  direction  and  intention  of  this  Chapter. 

Sec.  101.  (3334^,)  No  person  who  shall  be  delivered  or  set  at 
chao?ed  not  to  large  upon  any  writ  of  habeas  corpus  shall,  at  any  time,  be  again 

Ac. imprisoned  or  committed  for  the  same  offense  by  any  person  or 

15.,  119, 16.  pcrgQng  whatsoever,  other  than  by  the  legal  order  and  process  of 
such  Court  wherein  he  shall  be  bound  by  recognizance  to  appear, 
or  other  Court  having  jurisdiction  of  the  cause  ;  and  if  any  other 
person  or  persons  shall  knowingly,  contrary  to  this  Chapter, 
recommit  or  imprison,  or  knowingly  procure  or  cause  to  be 
recommitted  or  imprisoned,  for  the  same  offense,  or  pretended 
offense,  any  person  delivered  or  set  at  large,  as  aforesaid,  or  be 
knowingly  aiding  or  assisting  therein,  then  he  or  they  shall  for- 
feit to  the  prisoner  or  party  grieved  the  sum  of  two  thousand 
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five  hundred  dollars,  any  colorable  pretense  or  variation  in  the    '"-'"v-^-' 
warrant  or  warrants  of  commitment  notwithstanding,  to  be  re- 
covered as  aforesaid. 

Sec.  102.  (2SS5.)  Any  two  TrialJustices  are  authorized  and  TwoTriaiJus- 
»^ww.  AWMT.    \  /         J  y^j^  ^  grant 

required  to  grant  the  writ  of  habeas  corpus  as  fully,  effectually  writs  of  habeas 
and  lawfully  as  may  any  Judge  of  the  Court  of  Common  Pleas  ~Tn2.11.,  400, 
and  General  Sessions  or  Justice  of  the  Supreme  Court  of  this|9;      *^^"^ 
State,  except  in  cases  of  felony  the  punishment  for  which  is 
death  or  imprisonment  for  life,  in  which  cases  Trial  Justices 
shall  have  no  jurisdiction  in  applications  for  habeas  corpus. 

Two  Justices  cannot  admit  a  person  to  bail  who  is  charged  with  murder  in 
the  warrant.— iS^o/e  v.  Arthur^  1  McM.,  456. 

May  do  so  on  charge  of  passing  counterfeit  money.— Barion  v.  Keith,  2 
ffiU,537. 

Two  Trial  Justices  may  discharge  absolutely  hereunder.— Sifate  v.  Jones^  32 
S.  C,  683. 

If  one  of  the  two  Justices  refuse  to  sign  the  writ,  he  is  liAhle.^ Astie  v. 
O'Driscoll,  2  Tr.  Con.  Rep.,  698. 

An  appeal  from  an  order  made  by  two  Trial  Justices  in  habeas  corpus  pro- 
ceedings must  be  to  the  Circuit  Court  and  not  directly  to  the  Supreme  Court.— 
State  V.  Duncan,  22  S.  C,  89. 

Sec.  103.  {2336,)  Every  person   whatsoever  to  whom  any   Penalty  of  ofli- 
power  is  given,  either  judicial  or  ministerial,  by  this  Chapter,  SSrSSy.    ^ 
and  which,  by  virtue  hereof,  he  is  required  and  commanded  to  1712;  nV,  JoS;  w! 
do,  who  shall  willfully  neglect,  refuse,  or  omit  to  do  the  same, 
when  the  same  shall  be  legally  requested  and  demanded,  accord- 
ing to  the  directions  herein,  and  when  the  person  or  persons  so 
requesting  and  demanding  the  same  are  legally  entitled  to  request 
or  demand  by  the  provisions  of  this  Chapter,  then  and  in  such 
case  such  person,  whether  magistrate  or  oflScer,  willfully  so  refus- 
ing, neglecting  or  omitting  what  this  Chapter  requires  and  com- 
mands, for  each  such  willful  neglect,  refusal,  or  omission,  shall 
forfeit  the  sum  of  five  hundred  (500)  dollars,  and  shall  be  there- 
after incapable  of  holding  or  executing  his  oflfice. 

Sec.  104.  {2337.)  The  said  penalties  may  be  recovered  by  Penaittee,  bow 
the  prisoner  or  party  grieved,  his  executors  and  administrators,  ~j^7ii9,T5r 
against  such  offender,  his  executors  or  administrators,  by  action 
in  any  Court  of  competent  jurisdiction,  wherein  no  protection, 
privilege,  injunction,  or  stay  of  prosecution,  shall  be  admitted 
or  allowed. 

Sec.  106.  {2338.)  If  any  person  or  persons,  citizens  of  this    Persons  not 

State,  shall  be  committed  to  any  prison,  or  in  custody  of  anyone  prison °to 
a*  /r;  i_    i  *  .     .      ,  J       •     •    another  wlth- 

oflBcer  or  officers  whatsoever,  for  any  criminal  or  supposed  crimi-  out  cause. 
nal  matter,  the  said  person  shall  not  be  removed  from  the  said    ^'^Miso^fiQ. 


Digitized  by  VjOOQ IC 


Mi  THE  CRIMINAL  STATUTES 

A.D.18M.  ~ 

""""^^y^^  prison  and  custody  into  the  custody  of  any  other  officer  or  offi- 
cers unless  it  be  by  habeas  corpus  or  some  other  le^l  writ ;  or 
where  the  prisoner  is  delivered  to  the  Constable  or  other  inferior 
officer  to  carry  such  prisoner  to  some  common  jail ;  or  where  any 
person  is  sent,  according  to  law,  to  any  common  workhouse  of 
correction  ;  or  where  the  prisoner  is  removed  from  one  place 
or  prison  to  another  within  the  said  County  in  order  to  his  or 
her  trial  or  discharge  in  due  course  of  law ;  or  in  case  of  sudden 
fire  or  infection,  or  other  necessity  ;  or  when  brought  into  Court 
as  a  witness  in  some  matter  or  cause  as  provided  by  law. 
Penalty  for      Soc.  106.  {2339,)  If  any  person  or  persons  shall,  after  such 

JSs^jte.^*^  commitment  aforesaid,  make  out  and  sign  or  countersign  any 
^^'  warrant  or  warrants  for  such  removal  aforesaid,  contrary  to  this 
Chapter,  as  well  he  that  makes  or  signs  or  countersigns  such 
warrant  or  warrants  as  the  officer  or  officers  that  obey  or  execute 
the  same,  shall  suffer  and  incur  the  pains  and  forfeitures  men- 
tioned in  Sections  101  and  103  of  this  Chapter. 
Appeals  auow-     Scc.  107,  {^3^0,)  An  appeal  from  all  final  decisions  rendered 

®^  on  applications  for  writs  of  habeas  corpus  shall  be  allowed  as  is 

provided  by  law  in  civil  actions. 
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Agents,  Owners  of  Shows,  Persons 
Selling  Pistols,  dc. 

Violation  of  the  Law  Concerning  Sailors, 
Emigrants,  &c. 

Cruelty  to  Animals. 

■Miscellaneous  Offenses. 

Felonies,  Accessories,  Aiders  and  Abettors. 
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THE  CRIMINAL  STATUTES 


CHAPTER  IX. 
Offenses  Against  the  Person. 


FiLONHS  Capital. 

Bec. 
106.  Murder  deflned. 
100.  Punisbment 

110.  KlUlog  by  stabbing,  Ac 

111.  Death  from  obstrucfcliig  railroad. 

112.  KlUlng  by  poison. 
118.  Killing  In  a  duel. 

114.  Rape. 

115.  Carnal  knowledge  of  a  woman  child 
under  ten  years. 

116.  Injuries  within  limits  and  death  be- 
yond limits  of  this  State. 

117.  Injuries   beyond  limits  and    death 
within  limits  of  the  State. 

118.  Where  parties  are  In  different  Coun- 
Ues. 

119.  Where  Injury  In  one   County  and 
death  In  another. 

FKLONifs  NOT  Capital. 

ISO.  Manslaughter. 
131.  Attempt  to  poison. 
122.  Causing  abortion. 
128.  Punishment  for  placing  obstruction 
on  railroads. 


I 


Sec. 

124.  Obstructing  railroad  without  death 
ensuing. 

Misdemeanors. 

125.  Sending  or  accepting  a  challenge  to 
fight. 

126.  Carrying  or  delivering  challenge. 

127.  Principal  or  second  compellable  to 
give  testimony. 

128.  Persons  engaged  In  duel  may  be  used 
as  witness. 

129.  Carrying  concealed  weapons. 

ISO.  Assault,  Ac,  with  concealed  weapons. 

181.  Kidnapping  sailors. 

182.  Kidnapping  minors. 
188.  lU  treating  children. 

184  Punishment  for  cruelty  to  children. 

185.  Unskillful  management   of  steam- 
boats, Ac. 

186.  Willful  neglect  of  railroad  employeei. 

187.  Administering  or  advising  means  to 
cause  abortion. 

188.  Punishment  for  the  use  of  certain 
means  by  women. 

189.  As  to  testimony  under  the  two  pre- 
ceding Sections  and  Sectlou  122. 


Felonies  Capital. 

Murder. 

Murder  defined.      Section  108.  {2453,)  Murder  is  the  killing  of  any  person 
1712,  II.,  418.  ^ith  malice  aforethought,  either  express  or  implied. 

This  Section  doea  not  make  murder  a  statutory  offense  ;  it  is  still  a  common 
law  cnmiQ.— State  v.  Coleman^  8  S.  C,  237. 

Distinction  between  murder  and  manslaughter. —iStofe  v.  Ferguson^  2  HiU, 
619. 

Upon  trial  for  the  greater  offense  defendant  may  be  found  guilty  of  the 
\e88.— State  v.  Oaffney,  Rice,  431. 

Peincipals— 

AU  present  aiding  and  abetting  Bxe.^State  v.  Fley^  2  Brev.,  888 ;  State  t. 
CmnA:,  2  Bail.,  66. 

Murder  may  be  committed  as  the  result  of  some  illegal  act ;  a  formed  design 
to  take  life  is  not  neoeeBary. ^State  v.  Alexander,  80  S.  C,  74. 

State  V.  Merriman,  34  S.  C,  16. 

In  attempting  to  commit  felonious  homicide,  the  killing  of  another  is  mur- 
der.—iStafc  V.  LeveUe,  34  S.  C,  120. 

Malice  is  a  term  of  art  importing  wickedness  and  excluding  a  just  cause  or 
excuse.— Stote  v.  Doigj  2  Rich.,  179. 

State  V.  Levelle,  34  8.  C,  120. 
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If  the  killing  is  proved  and  no  more,  the  law  implies  malice.— iStote  v.  Jones, 
20  S.  C,  201 ;  State  v.  Alexander,  80  8.  C,  74. 

Bat  where  all  the  facts  are  proved  the  jury  most  say  whether  there  was 
malice,  and  not  imply  it  from  the  mere  fact  of  lal^g.— State  v.  Alexander,  80 
8.  C,  74.  The  8tate  must  prove  it.—State  v.  Coleman,  6  8.  C,  186 ;  State  v. 
Hopkins,  15  8.  C,  157  ;  State  v.  J<mes,  29  8.  C,  201. 

It  may  be  presumed.— /State  v.  Smith,  2  8trob.,  77. 

As  from  use  of  deadly  weapon.— iStote  v.  Sisson,  8  Brev.,  59  ;  State  v.  Fe^*- 
guson,  2  Hill,  619 ;  State  v.  Smith,  2  8trob.,  77  ;  State  v.  Levelle,  34  8.  C,  120  ; 
State  V.  Jackson,  88  8.  C,  487. 

Or  from  drcmnstanoes  showing  a  depraved  spirit.— fixate  v.  Smith,  2  8trob., 
77. 

State  V.  Levelle,  84  8.  C,  120. 

Where  the  killing  was  in  a  quarrel  and  encounter,  if  the  facts  show  that  it 
arose  out  of  his  misconduct,  malice  on  the  part  of  the  defendant  might  be 
inferred.— 5faf€  v.  Hammond,  5  Strob.,  101. 

KilliTig  of  another  when  shooting  at  one  to  make  his  horse  throw  him  pre- 
sumes malice  and  is  mwrder. ^State  v.  Smith,  2  8trob.,  77. 

Indictment- 
No  trial  without  sufficient  and  valid  indictment ;  acquittal  upon  an  invalid 
one  no  bar  to  second.- -S^te  v.  Ray,  Rice,  1. 

8urplu8  words  may  be  rejected.— State  v.  Fley,  2  Brev.,  338 ;  State  v.  Hug- 
gins,  12  Rich.,  402  ;  State  v.  CoUman,  8  8.  C.»  241. 

Not  vitiated  by  concluding  *'  against  the  i)eace  and  dignity  of  the  same  8tate 
aforesaid,^  instead  of  *'  against  the  i)eace  and  dignity  of  the  8tate,''  as  pre- 
scribed by  the  Constitution— iS«oee  v.  Robinson,  27  8.  C,  616. 

Party  entitled  to  demand  and  to  have  copy  of,  three  days  before  trial.— -State 
V.  Winningham,  10  Rich .,  257. 

Too  late  to  demand  copy  three  days  after  arraignment  and  trial  had  com- 
menced.—State  V.  Briggs,  27  8.  C,  80. 

MuststcUe: 

That  offense  was  committed  in  County  where  indictment  is  found.— State  v. 
Fant,  2  Brev.,  487  ;  State  v.  Blakeney,  88  8.  C,  111. 

When  deceased  died  with  certainty.— State  v.  Coleman,  8  8.  C,  287. 

But  it  is  alleged  with  sufficient  certainty,  if  it  appear  by  reference  back  to 
prior  allegations.— State  v.  Coleman,  8  8.  C,  287  ;  State  v.  Stewart,  26  8.  C, 
125. 

That  death  ensued  in  consequence  of  the  act  of  prisoner.— State  v.  Wimberly, 
3  McC.,  190. 

What  it  is  necessary  to  state  in  indictment  for  murder  committed  by  a  num- 
ber of  persons  engaged  in  a  riot.— State  v.  Jenkins,  14  Rich.,  215. 

Counts  for  murder  charging  A  as  principal  with  pistol  and  B  as  accessory, 
and  charging  B  as  principal  with  knife  and  A  as  accessory,  properly  joined.— 
State  V.  Norton,  28  8.  C,  572. 

Must  state  place  of  death  of  deceased,  and  failure  to  do  so  cannot  be 
amended.— State  v.  Blakeney,  88  8.  C,  111. 

But  sufficiently  stated  when,  after  stating  time  and  place  of  wounding,  it 
charges  that  defendant  did  then  and  there  feloniously,  etc.,  kill  and  murder 
deceased.— State  v.  Huggins,  12  Rich.,  402  ;  State  v.  Blakeney,  38  8.  C,  111. 

Good,  if  sufficiently  certain  in  all  respects.— State  v.  Tumage,  2  N.  &  McC., 
158 ;  State  v.  Freeman,  1  Speer,  65  ;  State  v.  Oreen,  4  8trob.,  138  ;  State  v. 
Huggins,  12  Rich.,  402. 

It  need  not  charge  those  present  aiding  and  abetting  as  being  there  with 
malice.— State  v.  Rabon,  4  Rich.,  260. 

What  is  sufficient  description  of  wound.— State  v.  Crank,  2  3ail.f  66. 
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As  against  principal  and  accomplice. ~£%a<e  v.  Norton,  38  S.  C,  572. 

Not  necessary  that  it  should  state  precise  day  or  year  of  the  alleged  crime.— 
State  V.  Bran/uim,  18  S.  C.  880. 

Donbted  whether  Solicitor's  signature  to  it  is  necessary.— iS¥af«  v.  Coleman, 
8  S.  C,  287. 

Venue— 

Motion  for  change  of,  can  be  made  before  bill  f omid  ;  it  may  be  made  before 
issue  joined  ;  but  it  is  better  that  it  should  be  made  after  issue  joined.  -  StaU 
V.  Addison,  2  S.  C,  356. 

Notice  thereof  should  be  given  to  the  Solicitor.— /b. 

The  jury  may  And  the  venue  from  the  facts  in  evideace.— State  v.  Sweat,  16 
8.  C,  626. 

Defense— 

Self-defense  : 

Necessity  to  loll  not  a  defense  when  defendant  brought  such  necessity  upon 
himself. -Stofe  v.  Jacobs,  28  S.  C,  29  ;  State  v.  Murrell,  33  S.  C,  83. 

It  is  made  out  when  jury  is  satisfied  that  prisoner  reaUy  believed,  as  a  man 
of  ordinary  reason  and  fimmees,  that  there  was  necessity  to  kill  to  save  him- 
self from  death  or  serious  bodily  harm  ;  it  is  not  necessary  to  show  that  there 
was  no  other  means  of  escape.— iSVofe  v.  McOreer^  18  S.  C,  464  ;  StcAe  v.  Tur- 
ner, 29  S.  C,  44  ;  State  v.  Jones,  29  S.  C,  201  ;  State  v.  Jackson,  32  S.  C,  27  ; 
StaU  V.  Wyse,  33  S.  C,  682  ;  Stote  v.  Bodie,  83  S.  C,  117  ;  SUUe  v,  Littlejohn, 
88  S.  C,  699  ;  State  v.  Merriman,  84  S.  C,  16. 

This  may  be  shown  by  preponderance  of  testimony.— State  v.  Merriman,  34 
S.  C,  16  ;  State  v.  Broum,  34  S.  C,  41 ;  SUUe  v.  Summers,  86  S.  C,  479. 

But  a  witness  testifying  as  to  all  the  circumstances  cannot  give  his  opinion 
as  to  whether  the  prisoner's  life  was  in  danger  from  the  deceased.— iStot^  v. 
Summers,  86  S.  C,  479. 

But  the  bare  fact  that  deceased  was  presenting  a  gun  at  defendant  when  he 
shot  does  not  necessarily  make  the  killing  self-defense.— iStote  v.  Bodie,  33  S. 
C,  117. 

Where  deceased  had  some  days  before  fired  at  prisoner  and  then  threatened 
his  life,  it  was  not  self-defense  to  kill  unless  deceased  showed  an  intention  to 
take  his  Me.— State  v.  Jackson,  32  8.  C,  27. 

Insanity  : 

Moral  insanity  or  acting  under  mere  uncontrollable  impulse  is  no  defense.— 
State  V.  Alexander,  30  S.  C,  74  ;  StaU  v.  Levelle,  34  S.  C,  120. 

To  be  proved  only  by  preponderance  of  the  evidence  ;  not  to  be  disproved 
beyond  a  reasonable  doubt.— -State  v.  Stark,  1  Strob.,  479 ;  -State  v.  Puulk,  18 
S.  C,  515  ;  StaU  v.  Coleman,  20  S.  C,  441  ;  StaU  v.  Bundy,  24  S.  C,  439 ;  StaU 
V.  Alexander,  30  S.  C,  74. 

If  there  is  reasonable  doubt  as  to  the  capacity  to  commit  the  crime,  the 
defendant  must  be  acquitted.— iState  v.  Coleman,  20  S.  C,  441 ;  -State  v.  Btmdy, 
24  8.  C,  489. 

Voluntary  drunkenness,  of  whatever  degree,  is  no  excuse  for  crime  commit- 
ted under  its  infiuence.— -State  v.  Bundy,  24  8.  C,  439. 

Alibi  : 
Not  necessary  that  it  should  be  proved  beyond  all  reasonable  doubt ;  dear 
preponderance  of  testimony  sufficient.- -State  v.  Jackson,  36  8.  C,  487. 

Ignorance  of  Law  : 
A  disturber  of  the  peace  cannot  excuse  himself  from  the  charge  of  murder 
by  showing  ignorance  of  the  authority,  under  the  law,  of  the  officer  whom  he 
killed,  knowing  him  to  be  an  officer.— -State  v.  WiUiamSf  36  a  C,  498. 
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Duress: 
"A  mere  tlireat  by  another  to  take  one's  life,  with  nothing  more,  does  not 
amonnt  to  a  soffldent  excuse  for  such  an  one  to  commit  homicide."— 6Yate  v. 
Howard,  25  S.  C,  197. 

Abraignmsnt— 

Not  necessary  again  after  mistrial.— <S%ate  y.  Stewart^  26  S.  C,  125. 

Challbnoes— 

A  right  of  challenge  is  a  right  to  reject,  and  not  to  select,  a  jury.— State  v. 
Wise,  7  Rich.,  412  ;  State  v.  Prater,  26  S.  C,  198  ;  State  v.  Jacobs,  30  S.  C,  131; 
State  V.  Jackson,  32  8.  C,  27  ;  State  v.  Campbell,  85  8.  C,  28. 

But  it  is  regarded  as  a  sacred  right  never  to  be  refused.— <Sto^e  y.  Briggs,  27 
S.  C,  80. 

In  felonies  the  8tate  may  order  jurors  to  stand  aside  until  the  panel  is  ex- 
hausted. -  5«a<€  V.  McNinch,  128.  C,  95  :  State  y.  Stephens,  18  8.  C,  287. 

To  one  jury  not  to  be  refused  in  part  because  some  of  the  challenges  had 
been  made  to  another  jury  exhausted  by  challenges  of  several  prisoners.- 
State  v.  BHggs,  27  8.  C,  80. 

Reduction  of  number  of  peremptory  challenges  by  statute  does  not  affect 
Constitutional  right  of  trial  by  jury.— iSiafe  y.  Wyse,  32  8.  C,  45. 

A  juror  rejected  because  not  indifferent  to  one  of  the  prisoners  is  no  ground 
for  complaint  by  the  others.— Stofe  y.  Prater,  26  8.  C,  198. 

As  to  challenge  to  array.— Stoic  y.  Merriinan,  34  8.  C,  16  ;  State  y.  Toland, 
86  8.  C,  515. 

EVIDEliOB— 

As  to  motxve.—State  y.  Posey,  4  Strob.,  142  ;  State  y.  Coleman,  20  8.  C,  441. 

Of  express  malice  makes  the  killing  murder.— iSltofe  y.  Sisson,  3  Brey.,  59. 

Law  presumes  malice,  but  where  all  the  facts  come  out  the  State  must 
prove  \t.— State  v.  Jones,  29  8.  C,  202. 

What  declarations  of  deceased  are  admissible.— <Sitoie  v.  Freeman,  1 8peer,  57. 

When  defendant  proves  declarations  of  deceased  looking  to  suicide,  the  State 
can  prove  reasons  assigned  by  him.—Sfate  v.  Crank,  2  Bail.,  66. 

Djring  declarations  are  admissible.— iStote  v.  Ferguson,  2  Hill,  619  ;  State  v. 
Quick,  15  Rich.,  342  ;  State  v.  McEvoy,  9  8.  C,  208  ;  State  v.  Nance,  25  8.  C, 
168. 

Those  of  one  of  two  killed  by  poison  admissible  against  defendant  on  trial 
for  murder  of  the  other.— Stafc  v.  Terrill,  12  Rich.,  321. 

Declarant  must  have  no  hope  of  life,  and  the  circumstances  of  the  death 
must  be  the  subject  of  the  declaration.- /Stoic  v.  McEvoy,  9  8.  C,  212  ;  State  v. 
Wa^ington,  13  8.  C,  458  ;  State  v.  QUI,  14  8.  C,  415 ;  State  v.  Johnson,  20  8. 
C,  152  ;  State  v.  Belton,  24  8.  C,  185  ;  State  v.  Nance,  25  8.  C,  168 ;  State  v. 
Wyse,  32  S.  C,  45  ;  State  v.  Bradley,  34  8.  C,  136. 

The  fact  that  physician  did  not  think  the  declarant  would  die  does  not  affect 
the  testimony.-  State  v.  Johnson,  20  8.  C,  156. 

Declaration  after  wound,  but  not  in  face  of  death,  not  admissible.— <Sitoic  v. 
Bodie,  33  8.  C,  117. 

As  to  Character  : 

Good  character  may  be  considered  by  jury.— Stote  v.  Barth,  25  8.  C,  175  ; 
State  V.  Brown,  84  8.  C,  41. 

Not  limited  in  its  effect  to  doubtful  cases.- State  v.  Barth,  25  8.  C,  175. 

Of  general  bad  character,  not  admissible.— State  v.  Smith,  12  Rich.,  430 ; 
State  v.  Turner,  29  8.  C,  34. 

Violence  of  character  admissible  if  probably  known  to  prisoner  or  there  were 
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safficient  reasons  to  suppose  that  they  were  known  to  him.— State  v.  Smith,  12 
Rich.,  480 ;  StaU  v.  Turner,  29  S.  C,  84. 

£yen  particular  acts  of  violence  known  to  the  prisoner  and  reasonably  con- 
nected in  point  of  time  with  the  killing  may  be  Bhown.StcUe  y.  Smith,  12 
Rich.,  480. 

Reasonable  Douht : 

State  must  prove  its  case  beyond  a  reasonable  dxmbt.—State  v.  Senn,  32  8, 
C,  392  ;  State  v.  Bodie,  38  S.  C,  117 ;  Stale  v.  MerHman,  34  S.  C.»  16. 

Defendant  entitled  to  benefit  of  doubt  upon  the  whole  testimony.— iS^ate  v. 
Bodic,  83S.  C,  117. 

But  it  must  be  a  well  founded  doubt  —/Sfa/e  v.  Bodie,  83  S.  C,  117. 
Special  Defense : 

Must  be  proved  by  preponderance  of  testimony.— Sto/<f  v.  Bodie,  33  S.  C, 
117. 

Insanity  : 

Physicians  cannot  give  their  opinions  as  to  insanity  from  the  testimony 
given,  but  can  do  so  on  similar  case  stated.— 5to^«  v.  Coleman,  20  S.  C,  441. 

Standard  authors  on  the  subject  may  be  read  to  the  jury.— 76. 

Judge  having  fully  instructed  the  jury  as  to  the  law  of  insanity  and  their 
duty  to  acquit  the  prisoner  if  insane  when  he  committed  the  homicide,  he  did 
not  err  in  refusing  to  instruct  them  that  the  Court  was  authorized  to  send  the 
prisoner  to  the  Asylum  if  found  by  them  to  be  non  compos.—State  v.  Robin- 
son, 27  B.  C,  615. 

Circumstantial  Evidence : 

Conviction  on,  is  proper.  But  the  circumstances  should  be  proved  to  entire 
satisfaction  of  jury,  and  when  established  should  point  conclusively  to  the  de- 
fendant as  the  guilty  party,  and  must  be  inconsistent  with  any  other  reason- 
able hypothesis.— S«a^  v.  Anderson,  20  S.  C,  581 ;  State  v.  Milling,  25  S.  C, 
16. 

Confessions : 

Must  be  voluntary,  not  induced  by  fear  or  hope  improperly  excited.— Sto^ 
V.  Howard,  85S.  C,  197  ;  State  y.  Carson,  86  S.  C,  524. 

Two  prisoners  being  tried  for  the  same  murder,  their  separate  written  state- 
ments so  far  as  charging  each  the  other  with  the  homicide  without  implicat- 
ing himself,  was  improperly  received.— 5tafe  v.  Carson,  36  S.  C,  624. 
Confidential  Communications : 

Where  an  accomplice  testifies  as  Staters  witness,  his  confidential  commnni- 
cations  made  by  him  to  his  attorney  cannot  be  disclosed  by  the  attorney  as  a 
witness.— State  v.  James,  34  S.  C,  49. 

While  husband  cannot  be  compelled  to  disclose  the  confidential  oommnnica- 
tions  of  his  wife,  yet  having  voluntarily  told  part  of  a  communication  he 
must  disclose  the  whole.— 5*a<c  v.  Turner,  36  S.  C,  534. 
Expert  Testimony: 

State  V.  Coleman,  20  S.  C,  452  ;  State  v.  Senn,  32  S.  C,  892 ;  State  v.  Brad- 
ley, 34  S.  C,  136  ;  State  v.  Milling,  35  8.  C,  16. 
Threats: 

Threat  reasonably  connected  in  point  of  time  with  the  killing  may  be  Te- 
ceived.— State  v.  Smith,  12  EUch.,  430  ;  Stat^  v.  Jackson,  32  8.  C,  27 ;  StaU  v. 
Campbell,  35  S.  C,  28. 

Uncommunicated  threats  sometimes  competent.— iStaf^  v.  Bodie,  33  S.  C, 
117. 

One  month  before  killing  considered  reasonable  time.— State  v.  Campbell,^ 
8.  C,  29. 

But  at  the  time  of  the  homicide  the  deceased  must  have  made  some  demon- 
stration of  an  intention  to  execute  his  threats.— /Stote  v.  Jackson,  32  S.  d  27. 
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Threats  after  homicide  and  bad  blood  between  prisoner  and  family  of 
deceased  may  be  proved.  —State  v.  Anderson^  26  S.  C,  509. 
Prisoner  as  Witness: 

Subject  to  cross-examination  like  other  witnesses.— <Stofe  y.  Merriman^  84  S. 
C,  18  ;  StaU  v.  Turner,  86  S.  C,  634. 

Effect  of  good  character  considered.— iSta^e  v.  Edwards,  18  S.  C,  82. 

His  character  may  be  impeached.— jStafe  v.  Merriman,  84  S.  C,  18. 

His  contrary  statement  to  others  may  be  proved.— iStote  v.  Merriman,  34 
S.  C,  18. 

Improper  for  Solicitor  to  comment  on  failure  of  defendant  to  testify,  but  not 
reviewable ;  error  when  Judge  corrected  the  inference  suggested.- iStote  v. 
Howard,  a5  S.  C,  197. 

Testimony  at  Coroner's  inquest  is  inadmissible  against  the  witness  under  a 
charge  afterwards  preferred  against  them  of  the  murder  of  the  deceased  per- 
son.—iStote  V.  Senn,  82  S.  C,  392. 

Acts  and  declarations  of  conspirators.- £%a^  y.  James,  84  B.  0.,  49. 

Where  only  two  of  the  rioters  were  indicted,  proof  thai  ike  fatal  injury  was 
inflicted  by  others  of  the  rioters  wiU  sustain  verdict  against  the  two.— State  v. 
Jenkins,  14  Rich.,  216. 

Wife  of  father  competent  on  separate  trial  to  testify  against  the  son  indicted 
with  him.-  State  v.  Anthony,  1  McC.,  285.  ,^ 

So  is  wife  of  one  not  on  trial  competent  witness  against  his  accomplices. — 
State  V.  Drawdy,  14  Rich.,  87. 

Trial— 

Judge  may  permit  jury  to  disperse  during  trial.— iS^af€  v.  Belcher,  13  S.  C. ,  46. 
Conduct  of: 

Argument  of  counsel  is  restricted  by  general  rules  under  control  of  the  trial 
Judge,  but  if  improper  statements  are  made  by  counsel  in  a  law  case  they  can 
be  reviewed  in  the  Supreme  Ck)urt  only  by  api)eal  from  some  ruling  of  the 
Judge  thereon.— zStaf^  v.  Turner,  86  S.  C,  684. 
P€>8tponement : 

Irregular  to  postpone  trial  to  another  week  before  another  jury  when  first 
jury  was  exhausted.— iSto^e  v.  Briggs,  27  S.  C,  80. 
Charge  to  Jury : 

Judge  must  not  allow  his  opinion  as  to  the  facts  of  the  case,  either  inadvert- 
ently, intentionally  or  otherwise,  to  reach  the  jxxxy, State  v.  White,  16  S.  C, 
381 ;  State  v.  JenHns,  21  S.  C,  685  ;  State  v.  Addy,  28  S.  C,  4 ;  State  v.  Nor- 
ton, 28  S.  C,  572 ;  State  v.  James,  81  8.  C,  281 ;  State  v.  WUliams,  31  S.  C, 
238  ;  State  v.  Wyse,  32  S.  C,  46  ;  State  v.  Milling,  85  S.  C,  16. 

As  to  what  is  a  charge  upon  the  facts.- ^fafe  v.  Summers,  19  S.  C,  95  ;  State 
V.  Atterberry,  19  S.  C,  597 ;  State  v.  Jenkins,  21  S.  C,  596  ;  State  v.  James,  31 
S.  C,  218  ;  State  v.  MUling,  35  S.  C,  16  ;  State  v.  Jackson,  36  S.  C,  487  ;  State 
V.  Turner,  36  S.  C,  534. 

Generally  Erroneous :  To  exclude  from  jury  all  questions  of  manslaughter.— 
Stale  V.  Kirkland,  14  Rich.,  280 :  State  v.  Jenkins,  21  S.  C,  596  ;  State  v.  Nor- 
ton, 2S  9.  C,  572 ;  State  v.  Turner,  29  S.  C,  34  ;  State  v.  Wyse,  82  S.  C,  45. 

But  if  there  be  no  testimony  to  raise  the  question  of  self  defense  or  man- 
daughter  the  Judge  may  so  charge.— State  v.  Summers,  19  S.  C,  94  ;  State  v. 
Nance,  25  8.  C,  168. 

But  not  material  when  verdict  is  **  guilty  of  manslaughter."— iState  v.  Jen- 
kins, 21  S.  C,  896. 

Also  erroneous  to  instruct  jury  that  prisoner  was  guilty  if  he  knew  right 
from  wrong,  when  insanity  was  not  the  only  defense.— /S*ate  v.  Leonard,  82 
e.  C,  201. 
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Also  to  charge  that  good  character  Bhonld  have  great  weight^StaU  t. 
Brotm,  34  S.C.,  41. 

An  omifision  to  charge  any  i>articiilar  proposition  of  law  xinlees  requested  is 
not  a  reversible  error  when  the  principal  is  otherwise  substantially  charged.— 
State  V.  Andergon,  24  S.  C,  113  ;  State  v.  Prater,  26  S.  C,  198  ;  State  v.  Turner, 
29  S.  C,  34  ;  State  v.  Murrell,  33  8.  C,  83 ;  State  v.  MOling,  a5  S.  C,  16. 

Or  to  instruct  the  jury  in  the  precise  terms  in  which  a  request  is  presented.— 
State  V.  Jacobs,  28  S.  C,  29. 

No  error  to  tell  jury  when  asked  by  them  that  prisoner  could  be  recom- 
mended to  mercy,  or  in  failing  to  instruct  them  that  such  recommendation 
could  not  affect  sentence.— Sfate  v.  Gill,  14  8.  C,  416 ;  State  v.  MurreU,  3S 
8.  C,  83. 

Vbrdict— 

May  be  referred  to  such  of  several  counts  as  are  supported  by  the  evidence.— 
State  V.  Crank,  2  BaU.,  66. 

Not  inconsistent  when  it  finds  murder  both  by  drowning  and  by  beating, 
charged  in  separate  counts.-  State  v.  Posey,  4  Strob.,  103. 

Some  irregularity  not  sufficient  to  annul  it,— State  v.  Coleman,  8  S.  C.»  237. 

Verdict  against  one  under  indictment  against  him  and  another  jointly  is 
good.— /State  V.  Bradley,  9  Rich.,  169. 

Foreman  may  correct  in  open  Court  a  mere  informality  in  verdict  just  ren- 
dered.—/S^ate  V.  Anderson,  24  8.  C,  114. 

Prisoner  may  waive  his  right  to  be  present  at  its  rendition.— Sltote  v.  Haines, 
36  8.  C,  504. 

NewTmal— 

Power  to  grant,  on  questions  of  fact,  lodged  exclusively  with  the  Circuit 
Judge.— -State  v.  Nance,  25  8.  C,  168 ;  State  v.  Haines,  86  8.  C,  504. 
Granted : 

For  charge  of  Judge  upon  the  facts.— iStette  v.  Norton,  28  8.  C,  572. 

Upon  sufficient  demand  of  copy  of  indictment  not  being  complied  with.— 
iStette  V.  Winningham,  10  Rich.,  257. 

Upon  refusal  to  allow  prisoner  to  cross-examine  a  witness  before  he  leaves 
the  stand.— State  v.  McNinch,  12  8.  C,  89. 

Upon  newly-discovered  testimony.— iSf of «  v.  David,  14  8.  C,  432;  StaU  v. 
Nance,  25  8.  C,  168. 

8upreme  Court  will  not  grant,  where  no  errors  of  law  are  alleged.— Sfate  ▼. 
Clark,  15  8.  C,  407  ;  State  v.  Nance,  25  8.  C,  168. 

Not  granted  on  part  of  State.— State  v.  ReiUy,  2  Brev.,  444  ;  State  v.  Wright, 
3Brev.,421. 

Nor  where  there  appears  no  reason  to  question  sanity  after  fair  tntl,— State 
V.  Stark,  1  Strob.,  479. 

Refused  where  jury  might  well  have  convicted  upon  the  evidence.— iState  v. 
McLendoti,  5  8trob.,  85  ;  State  v.  Prater,  26  8.  C,  198. 

And  where  Judge's  charge  was  humane. — State  v.  Hammond,  5  Strob.,  91. 

And  where  guilt  is  clear,  though  no  motive  for  the  murder  appears.- State 
V.  Whitman,  14  Rich.,  113. 

No  necessity  for  presence  of  prisoner  at  hearing  of  motion  for  new  trial, 
unless  he  claims  Constitutional  right  of  being  heard  in  x)erson.— State  v.  Je/- 
coat,  20  8.  C,  386. 

Sbntkncb— 

Failure  to  ask  prisoner  **  if  he  has  anything  to  say  why  judgment  should  not 
be  pronounced  on  him  "  is  error,  and  he  must  be  resentenced. — Stjote  v.  Treste- 
vant,  20  S.  C,  363  ;  State  v.  Jeff  coat,  20  S.  C,  388. 

Appeal  stays  sentence.— State  v.  Prater^  27  8.  C,  599. 
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Appeal  does  not  operate  as  supersedeas  of ;  only  stays  its  execntion.--Stot«     ^•"-"v"^-^ 
V.  Prater,  27  S.  C,  599. 

Arrested,  when  oonyiction  of  mnrder  is  by  a  jnry  illegally  drawn. -~5tate  v. 
I^ratt,  16  Bioh.,  47 ;  State  v.  JenningSy  16  Rich.,  42. 

But  the  objections  tosnch  irregalarity  must  be  made  before  verdict.— iStote 
V.  Coleman,  8  S.  C,  241. 

But  not  because  the  indictment  oondudes  against  the  statute.— <8to<e  y. 
Coleman,  8  S.  C,  887. 

19  or  when  it  fails  to  allege  the  time  of  the  offense  when  there  is  enough  in  it 
to  notify  when  the  offense  was  committed.— /5. 

.Where  Supreme  Court  on  motion  in  arrest  of  judgment  orders  a  new  trial, 
the  second  trial  is  on  the  same  indictment.— iS^fo^e  y.  Stepliens,  18  S.  C,  287. 

Second  Tbiai^— 

Defendant  properly  put  on  second  trial  when  foimer  conviction  was  simply 
reversed  by  the  Supreme  Cowrt.— State  v.  Stephens,  13  S.  C,  285 ;  State  v. 
Wyse,  88  S.  C,  682. 

Constitution  exempts  from  second  trial  only  where  there  has  been  an 
acquittal.— S<ate  v.  Shirer,  20  S.  C,  404  ;  StaU  v.  Jenkins,  20  8.  C,  358  ;  StaU 
V.  BHggs,  27  S.  C,  80  ;  State  v.  Wyse,  38  8.  C,  582. 

Jeopardy  of  life  defined.— <Seafe  v.  McKee,  1  Bail.,  661. 

No  discharge  for,  because  one  panel  of  jurors  was  exhausted  and  trial  ad- 
journed over  until  next  week.State  v.  Briggs,  27  S.  C,  80. 

Sec.  109.  (^4^4-)  Whoever  is  guilty  of  murder  shall  suffer    ptmishment. 
the  punishment  of  death.  ,\^' ^^^ ^'^' 

Sec.  110.  (H^5.)  Whoever  shall  stab  or  thrust  any  person  Kiuingbystab- 
or  persons  that  has  not  then  any  weapon  drawn,  or  that  has  not  J^^f  ^soTis 
then  first  stricken  the  party  which  shall  so  stab  or  thrust,  so  as 
the  person  or  persons  so  stabbed  or  thrust  shall  thereof  die  within 
the  space  of  six  months  then  next  following,  although  it  cannot 
be  proved  that  the  same  was  done  of  malice  aforethought,  yet 
the  party  so  offending,  and  being  thereof  convicted,  shall  suffer 
death  as  in  the  case  of  willful  murder :  Provided,  That  nothing 
herein  contained  shall  extend  to  any  person  who  shall  kill  any 
person  or  persons  in  self  defense,  or  by  misfortune,  or  in  any 
other  manner  than  as  aforesaid  ;  nor  to  any  person  who,  in  keep- 
ing and  preserving  the  peace,  shall  chance  to  commit  man- 
slaughter, so  as  the  said  manslaughter  be  not  committed  wit- 
tingly, willingly,  and  of  purpose,  under  pretext  and  color  of 
keeping  the  peace  ;  nor  shall  extend  to  any  person  who,  in  chas- 
tising or  correcting  his  child,  shall,  besides  his  or  their  intent 
and  purpose,  chance  to  commit  manslaughter. 

Sec.  111.  (^456,)  Where  the  death  of  any  human  being  Death  from  ob- 
results  from  any  obstruction  placed  upon  a  railroad  as  described  ?SS^.  °^  ^ 
in  Section  123  of  this  Chapter,  the  person  placing  or  causing  to  i879,xvu.,ioi. 
be  placed  such  obstruction  or  impediment  on  said  railroad  shall 
be  adjudged  guilty  of  murder  and  shall  suffer  death. 
20 
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Killing  by  Poison. 

Killing  by     Sec.  112.  {^4^7,)  All  willful  killing  by  poisoning  of  any 

p?!^^- —       person  shall  be  adjudged,  taken  and  deemed  willful  murder,  of 

malice  prepense  ;  and  the  offender  therein,  his  aiders,  abettors, 

procurers  and  counselors,  shall  suffer  death,  as  in  other  cases  of 

willful  murder. 

Killing  in  a  Duel. 

Sec.  113.  {^458.)  In  case  any  person  shall  kill  another  in 
duel.  /^  _"*  *  any  duel  with  a  deadly  weapon,  or  shall  inflict  a  wound  or  wounds 
1880,  XVII.,  501.  upon  any  person  in  any  duel,  so  as  the  person  so  wounded  shall 
thereof  die  within  the  space  of  six  months  then  next  following, 
such  person  so  killing  another,  or  so  wounding  any  person  whereby 
such  person  so  wounded  shall  die  as  aforesaid,  being  thereof  con- 
victed, shall  suffer  death,  as  in  the  case  of  willful  murder. 

Rape. 

Sec.  114.  {^459.)  Whosoever  shall  ravish  a  woman,  married, 

"~i7^ii    428'  °^*^^'  ^^  other,  where  she  did  not  consent,  either  before  or  after, 

j8TO,  xiv7, 176  J  and  likewise  where  a  man  ravisheth  a  woman  with  force,  althongh 

SI. '       *     *  she  consent  after,  he  shall  be  deemed  guilty  of  rape,  and  shall 

upon  conviction  suffer  death  by  hanging,  in  the  same  form  and 

manner  as  is  now  provided  by  law  for  willful  murder  :  Provided, 

however y  That  in  each  case  where  a  prisoner  is  found  guilty  the 

jury  may  find  a  special  verdict,  recommending  him  to  the  mercy 

of  the  Court,  whereupon  the  punishment  shall  be  reduced  to 

imprisonment  in  the  Penitentiary  with  hard  labor  during  the 

whole  lifetime  of  the  prisoner. 

Evidence— 

Deposition  of  injured  party  since  deceased,  made  for  warrant  and  in  absence 
of  prisoner,  not  admissible.— State  v.  HUlj  2  HiU,  607. 

If  defendant  testifies  in  his  own  behalf,  his  general  reputation  for  yerad^ 
may  be  assailed.— iState  v.  Robertson,  26  S.  C,  117. 

Sec.  115.  {^460.)  If  anyperson  shall  unlawfully  and  carnally 

Carnal  kuowi-  know  and  abuse  any  woman  child  under  the  aire  of  ten  years, 

man  Child  under  every  such  unlawful  and  carnal  knowledge  shall  be  felony,  and 

in2,n.,498,fli.  *^®  offender  thereof,  being  duly  convicted,  shall  suffer  as  fw 

a  rape. 

Place  of  Trial  Where  Death  Results  from  Certain  Injuries, 

Injury  witbln 

bTondmiUtoS  ^^^*  11^.  (2^6 1,)  When  any  person  shall  be  struck,  wounded, 
this  state.  poisoned,  or  otherwise  injured  or  ill  treated,  within  the  limits  of 
^1850,  xu.,  822,  ^j^jg  g^^^  ^^^  gjj^jj  ^j^  thereof  beyond  the  limits  of  this  State, 
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whether  on  the  high  seas  or  elsewhere^  the  person  so  striking, 
wounding,  poisoning,  or  otherwise  causing  death  as  aforesaid, 
shall  be  subject  to  indictment,  trial  and  punishment  in  the 
County  in  which  said  stroke,  wound,  poisoning  or  other  injury 
or  ill  treatment  was  committed,  in  all  respects  the  same  as  if 
death  had  occurred  in  said  County. 

Sec.  117.  (2^02,)  Where  any  person  within  the  limits  of   injury  i)OTond 
this  State  shall  inflict  an  injury  on  any  person  who  at  the  witun  umjts  of 
time  said  injury  is  inflicted  is  beyoud  the  limits  of  this  State,  or  i^jg^xn^  sb, 
where  any  person  beyond  the  limits  of  this  State  shall  inflict  an  ^^ 
injury  on  any  person  at  the  time  within  the  limits  of  this  State, 
and  such  injury  shall  cause  the  death  of  the  person  injured,  in 
either  case,  the  person  causing  such  death  shall  be  subject  to  be 
indicted,  tried  and  punished  :  in  the  first  case,  in  the  County  of 
this  State  where  the  person  inflicting  the  injury  was  at  the  time 
when  the  same  was  inflicted ;  and,  in  the  second  case,  in  the 
County  in  which  it  was  received ;  and  the  procedure  and  punish- 
ment shall  be  in  all  respects  the  same  as  if  both  parties  were 
within  the  said  County  at  the  time  said  injury  was  inflicted,  and 
the  homicide  had  been  in  all  respects  completed  in  said  County, 

Sec,  11 8.  (2^6S.)  Where  an  injury  is  inflicted  by  any  person    wuereTOrties 
within  the  bounds  of  one  County  of  this  State  on  a  person  coimtie».  ^^° 
within  the  bounds  of  another  County,  and  death  shall  ensue    ^^••®^^'^ 
therefrom,  and  the  party  dies  within  this  State,  indictment,  trial 
and  punishment  shall  be  the  same  as  if  the  homicide  had  been 
committed  altogether  within  the  County  where  the  party  dies ; 
and  where  the  party  dies  without  the  jurisdiction  of  this  State, 
indictment,  trial  and  punishment  shall  be  the  same  as  if  the 
homicide  had  been  completed  in  the  County  where  the  injury 
causing  death  was  received. 

Sec,  119,  i^i^i')  When  any  person  shall  be  struck,  wounded,  ^^^®^  *°^*7 
poisoned  or  otherwise  injured  in  one  County,  and  die  thereof  in  and  death  in 
another,  any  inquisition  or  indictment  thereon  found  by  jurors  is8o,  xvil,  asc 
of  either  County  shall  be  as  good  and  effectual  in  law  as  if  the 
stroke,  wound,  poisoning  or  other  injury  had  been  committed 
and  done  in  the  County  where  the  party  shall  die.     And  the 
person  guilty  of  such  striking,  wounding,  poisoning  or  other 
injury,  and  every  accessory  thereto,  either  before  or  after  the 
fact,  shall  be  tried  in  the  County  where  such  indictment  shall  be 
found,  and,  if  convicted,  punished  in  the  same  mode,  manner 
and  form  as  if  the  deceased  had  suffered  such  striking,  wound- 
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ing,  poisoning  or  other  injury  and  death  in  the  County  where 

such  indictment  shall  he  found. 

This  Section  does  not  apply  to  homicides  committed  before  its  enactment— 
State  V.  Sweat,  10  8.  C,  624. 

Felonies  Not  Capital. 

Mansiaugtater.      Soc.  120.  {^4^^-)  Manslaughter^  or  the  unlawful  killing  of 
j^H^'  ^^"  ^^  another  without  malice,  express  or  implied,  shall  be  punishable 
by  hard  labor  in  the  Penitentiary  not  exceeding  thirty  years  nor 
less  than  two  years. 

Manslauohter— 
Defined  : 

Is  the  taking  the  life  of  another  in  sndden  heat  and  passion,  under  reaaon- 
able  proTOcation,  without  premeditation  or  maUce.— <Sfafe  y.  Ferguson,  2  Hill, 
619  ;  State  v.  SmUh,  10  Rich.,  341 ;  State  v.  Jacobs,  28  S.  C,  29. 

The  provocation  must  be  snch  as  to  provoke  a  high  degree  of  resentment, 
and  ordinarily  indnoe  a  great  degree  of  violence  when  compared  with  thoee  of 
a  slight  and  trivial  character  from  which  a  great  degree  of  violence  does  not 
nsnaUy  foUow.— Stote  v.  Fergustm,  2  Hill,  619. 

No  mere  words,  however  insulting,  can  excuse  the  killing  and  reduce  the 
defense  to  manslaughter.— <Sto<€  v.  Jacobs,  28  S.  C,  29  ;  State  v.  Levette,  M  3. 
C,  120. 

But  no  provocation,  however  grievous,  wiU  excuse  from  the  crime  of  mur- 
der, where,  from  the  weapons  used  or  the  manner  of  assaolt,  an  intention  to 
kiU  or  do  some  bodily  harm  is  manifest.— iSto^  v.  FergiLson,  2  Hill,  619. 

Whether  the  killing  was  imder  sndden  heat  and  pasm(m,  or  from  a  settled, 
deliberate  purpose,  must  be  concluded  by  the  jury  upon  the  facts  of  the 
case.— -State  v.  Ford,  1  Speer  154  ;  State  v.  Wyse,  82  S.  C,  45. 

Where  the  original  provocation,  given  shortly  before  the  killing,  was  then 
sufficient  to  reduce  the  killing  to  manslaughter,  the  jury  must  inquire,  not 
whether  the  suspension  of  reason  tmder  such  sudden  heat  and  passion  contin- 
ued down  to  the  moment  of  the  killing,  but  whether  the  prisoner  did  cool,  or 
was  there  time,  aU  the  circumstances  being  considered,  for  a  man  of  ordinary 
reason  to  have  cooled.— iStof«  v.  McCants,  1  Speer,  889  ;  State  v.  Jacobs,  28  Sw 
C.,29. 

Any  signs  of  deliberation  or  reflection  would  be  evidence  of  cooling.— iStoie 
V.  McCants,  1  Speer,  389. 

Chabob— 

If  error  to  charge  that  defendants  could  not  imder  certain  drcumstanoesbe 
convicted  of  manslaughter  only,  not  material  when  verdict  was  for  man- 
slaughter.—iStote  V.  Jenkins,  21  S.  C,  596. 

Sewtencb— 

If  error  only  in  sentence,  defendant  is  not  entitled  to  new  triaH—StaU  v. 
Aultman,  23  S.  C,  601. 

Persons  aiding  and  abetting  in  the  commission  of  manslaughter  are  gmltj 
■of  the  crime.— Sto^e  v.  Putman,  18  S.  C,  1T7. 


Attempt  to 


Sec.  121.  {2^66.^  Whoever  shall  unlawfully  and  maliciously 

potemi.  / administer  to,  or  cause*  to  be  taken  by,  any  person  any  poison  or 

^^      •     •  other  destructive  thing,  with  intent  to  kill  such  person,  every 
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such  offender,  and  every  person  counseling,  aiding  or  abetting    ^"■■"^<'*^ 

such  offender,  shall  be  guilty  of  felony,  and  shall  be  punished  by 

imprisonment  in  the  Penitentiary  not  exceeding  ten  years  nor 

less  than  two  years. 

This  Section  doee  not  snpersede  the  oonunon  law  offense  of  assault  and  bat- 
tery with  intent  to  kiU  ;  and  when  a  person,  with  intent  to  MU,  administers 
to  a  little  child  a  dmg  which  he  belieYed  to  be  poisonous  and  of  safQdent 
quantity  to  destroy  life,  snch  common  law  offense  is  complete,  even  though 
the  doee  is  insufficient  for  the  purpose  itxteaided.State  y.  Olover^  27  S.  C,  602. 

Sec.  122.  Any  person  who  shall  administer  to  any  woman    caustng  abor- 
with  child,  or  prescribe  for  any  such  woman,  or  suggest  to  or  i^x?iii.,M7 
advise  or  procure  her  to  take,  any  medicine,  substance,  drug  or 
thing  whatever,  or  who  shall  use  or  employ,  or  advise  the  use  or 
employment  of,  any  instrument  or  other  means  of  force  whatever, 
with  intent  thereby  to  cause  or  procure  the  miscannage  or  abor- 
tion or  premature  labor  of  any  such  woman,  unless  the  same 
shall  have  been  necessary  to  preserve  her  life,  or  the  life  of  such 
child,  shall,  in  case  the  death  of  such  child  or  such  woman  results 
in  whole  or  in  part  therefrom,  de  deemed  guilty  of  a  felony,  and 
upon  conviction  thereof  shall  be  punished  by  imprisonment  in  pmughment  for 
the  Penitentiary  for  a  term  not  more  than  twenty  years  nor  less 
than  five  years ;  but  no  conviction  shall  be  had  under  the  pro- 
visions of  this  Section  upon  the  uncorroborated  evidence  of  such 
woman. 

Sec.  123.  (i^^O.)  If  any  person  or  persons  shall  by  himself    pi^tehment 
or  others  place,  or  cause  to  be  placed,  on  the  track  or  other  part  Jgfucu^^s^^ 
of  the  passage  way  of  any  railroads  on  which  steam  engines  or  railroads, 
hand  cars  are  used  any  timber,  stone  or  other  obstructions,  with 
intent  to  injure  or  impede  the  passage  of  any  cars  or  means  of 
conveyance,  or  shall  in  any  other  manner  obstruct  any  engine  or 
car  passing  upon  such  railroad,  or  endanger  the  safety  of  persons 
conveyed  in  or  upon  the  same,  or  aids  or  assists  therein,  such 
person  or  persons  shall  be  deemed  guilty  of  felony,  and  on  being 
thereof  convicted  by  due  course  of  law  shall  be  punished  by  im- 
prisonment in  the  Penitentiary  not  exceeding  thirty  years,  and 
fined  in  the  discretion  of  the  Court,  except  when  the  death  of 
some  human  being  results  from  such  impediment,  and  in  that 
case  the  offender  shall  be  deemed  guilty  of  murder  and  shall 
suffer  death. 

Sec.  124.  {^467.)  Any  person  who  shall  willfully  and  mali-    oi*tructing 
ciously  place,  or  cause  to  be  placed,  on  the  track  or  other  part  S^^Tdeath^CT- 
of  the  passage  way  of  any  railroads  on  which  steam  engines  or  '"*^' 
hand  cars  are  used  any  timber,  stone  or  obstruction  with  intent 
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^^^v^"^  to  injure  or  impede  the  passage  of  any  cars  or  means  of  conTey- 
ance  shall  be  deemed  guilty  of  felony,  and  on  being  conyicted 
thereof  shall  be  punished  by  imprisonment  in  the  PenitentiaTy 
for  not  less  than  one  nor  more  than  thirty  years,  and  fined  in  the 
discretion  of  the  Court. 

Misdemeanors. 

sendinir  or  ac-     Sgc.  125.  {^^68. )  Whoever  shall  challenge  another  to  fight  at 
tenge£> l&A, '  sword,  pistol,  rapier,  or  any  other  deadly  weapon,  or  who  shall 
fioif^irf  con^  accept  any  such  challenge,  shall  for  every  such  offense,  on  con- 
Art  L,  182.      viction  thereof,  be  deprived  of  the  right  of  suffrage,  and  be  dis- 
abled from  holding  any  office  of  honor  or  trust  whatever  in  this 
State,  and  shall  be  imprisoned  in  the  Penitentiary  for  a  term  not 
exceeding  two  years,  at  the  discretion  of  the  Court. 

Indictment— 

Will  lie  in  thiB  State  for  challenge  to  fight  a  dnel  in  OeQzgiA.--<SCafe  v. 
Taylor,  3  Brev.,  248 ;  State  v.  Cunningham^  2  Speer,  246. 

Or  for  a  verbal  challenge.— ^State  ▼.  Stricklandj  2  N.  &  McC.,  181. 

Or  against  the  principal  who  sends  challenge  or  fights.— iStote  v.  Stri4Jclamd^ 
2  N.  &  McC,  181 ;  State  y.  Dupont,  2  McC.  884. 

Or  for  any  agreement  to  fight  with  loaded  pistols  and  actually  fighting.— 
State  V.  Heriot,  1  McM.,  126. 

Sentence — 

The  disability  to  hold  office,  imposed  by  the  Section,  does  not  constitute  a 
part  of  the  sentence.- iSYate  v.  Dupont,  2  McC.,  884. 

Ctoryin^  or     Sec,  126,  {^4^9,)  Whoever   shall    willingly    or    knowingly 
lengeT^^^  Carry  or  deliver  any  such  challenge  in  writing,  or  verbally  deliver 
^^^^^  XVII.,  ^j^y  message  intended  as  or  purporting  to  be  such  challenge,  or 
who  shall  be  present  at  the  fighting  of  any  duel  as  a  second,  or  who 
shall  aid  or  give  countenance  thereto,  shall  for  every  such  offense, 
on  conviction  thereof,  be  forever  disabled  from  holding  any 
office  of  honor  or  trust  in  this  State,  and  shall  be  imprisoned  in 
the  Penitentiary  for  a  term  not  exceeding  two  years,  at  the  dis- 
cretion of  the  Court,  and  shall  be  fined  in  a  sum  not  less  than 
five  hundred  dollars  nor  more  than  one  thousand. 
Principal  or     Sec.  127,  {^470.)  Upon  the  trial  of  all  indictments  for  duel- 
aWeloS^^I  ing,  any  person  concerned  therein,  either  as  principal  or  second, 
"iSs^f^m  ^^  ^  counseling,  aiding  and  abetting  in  such  duel,  shall  and 
may  be  compelled  to  give  evidence  against  the  person  or  persons 
actually  indicted,  without  criminating  himself  or  subjecting  or 
making  himself  liable  to  any  prosecution,  penalty,  forfeiture  or 
punishment  on  account  of  his  agency  in  such  duel. 

Challengee  may  testify  as  to  conversation  between  bearer  of  letter  and  him* 
self.- <Sta<e  v.  Taylor,  8  Brev.,  243. 
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Declaration  of  second  admissible  against   principaL— S^ofe  v.  Dupont,  2    '^-^y^-^ 
McC.,  334. 

Sec,  128,  (^-47'i.)  In  every  case  where  two  or  more  persons    Person  en- 
shall  be  charged  in  any  indictment  for  fighting  a  duel  or  being  may  be  used^M 

concerned  therein,  either  of  such  persons  may  be  used  as  a  wit-  — ^^ 

ness  or  witnesses  in  behalf  of  the  State,  by  having  his  or  their 
names  stricken  out  of  the  indictment,  or  otherwise,  at  the  dis- 
cretion of  the  Attorney-General  or  Solicitor,  or  other  attorney 
acting  for  the  State,  conducting  such  prosecution,  of  which  an 
entry  shall  immediately  be  made  on  the  minutes  of  the  Court ; 
and  in  case  any  such  person  or  persons  so  used  as  a  witness  or 
witnesses  in  behalf  of  the  State  in  any  prosecution  for  fighting 
a  duel,  or  for  being  concerned  therein,  shall  afterwards  be  in- 
dicted for  the  same  offense,  the  fact  of  his  or  their  being  used 
as  a  witness  or  witnesses  in  the  former  prosecution  for  the  same 
offense  shall  and  may  be  pleaded  in  bar  to  such  subsequent  in- 
dictment, and  on  proof  thereof  by  competent  evidence  such 
person  or  persons  shall  be  thereof  acquitted  and  discharged. 

Sec.  120.  (2472.)  Anypersoncarryingapistol,  dirk,  dagger,  ^^^toff  con- 
slungshot,  metal  knuckles,  razor,  or  other  deadly  weapon  usually "  i88o7~x  vf  i., 
used  for  the  infliction  of  personal  injury,  concealed  about  his 
person  shall  be  guilty  of  a  misdemeanor,  and  upon  conviction 
thereof  before  a  Court  of  competent  jurisdiction  shall  forfeit  to 
the  County  the  weapon  so  carried  concealed,  and  be  fined  in  a 
Bum  not  more  than  two  hundred  dollars  or  imprisoned  not  more 
than  twelve  months,  or  both,  in  the  discretion  of  the  Court. 
Nothing  herein  contained  shall  be  construed  to  apply  to  peace 

officers  while  in  the  actual  discharge  of  their  duties  as  such  ~Tb^I. 

officers,  or  to  persons  carrying  concealed  weapons  while  upon 
their  own  premises. 

It  is  neoessaiy  to  conviction  under  this  Section  for  carrying  a  conceisded 
pistol  for  the  State  to  prove  that  it  was  concealed  about  the  person.— iStote  v. 
Johnvm,  16  8.  C,  187. 

To  prove  that  it  was  so  concealed  as  to  be  generally  hidden  from  ordinary 

observation  completes  the  offense.— 75.  ,^    ^ 

'^  Assault,  Ac., 

Sec.  130.  (2473.)  if  any  person  be  convicted  of  assault,  aa-  ^po^°^^^ 
saultand  battery,  assaulter  assault  and  battery  with  intent  to^^J^g  xvii., 
kill,  or  of  manslaughter,  and  it  shall  appear  upon  the  trial  that 
the  assault,  assault  and  battery,  assault  or  assault  and  battery 
with  intent  to  kill,  or  manslaughter,  shall  have  been  committed 
with  a  deadly  weapon  of  the  character  specified  in  the  foregoing 
Section,  carried  concealed  upon  the  person  of  the  defendant  so 
convicted,  the  presiding  Judge  shall,  in  addition  to  the  punish- 
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ment  provided  by  law  for  such  assault,  assault  and  battery,  as- 
sault or  assault  and  battery  with  intent  to  kill,  or  manslaughter, 
inflict  further  punishment  upon  the  person  so  convicted,  by  con- 
finement in  the  Penitentiary  for  not  less  than  three  months  nor 
more  twelve  months,  with  or  without  hard  labor,  or  a  fine  of  not 
less  than  two  hundred  dollars,  or  both  fine  and  imprisonment, 
at  the  discretion  of  the  said  Judge. 

Under  indictment  for  assault  with  pistol  with  intent  to  Un,  where  jmy  find 
a  verdict  of  "guilty  of  an  aggravated  assault  and  battery,"^  the  words  "and 
battery  '^  were  stridden  out  as  surplusage  and  the  verdict  was  held  good.— 
State  V.  Robins(m,  31  S.  C,  463. 

Kidnapping     Scc,  131,  i^i'^i-)  Any  attempt  by  fraud  or  force  to  ship 
^^xii"^  against  his  will  any  person  as  a  seaman  on  board  any  vessel  in  any 
*^-  '      '     '  port  of  this  State  is  hereby  declared  a  misdemeanor,  to  be  pun- 
ished by  fine  and  imprisonment,  at  the  discretion  of  the  Court. 
Kidnapping     gec.  132.  (2475.)  Any  person  who  shall  procure  and  cany 
T^^xiv.,  546.  without  the  limits  of  the  State  any  minor  or  person  under  the 
age  of  twenty-one  years  without  the  consent  of  the  parent  or 
guardian  of  such  minor  shall  upon  conviction  thereof  be  fined 
in  a  sum  not  less  than  one  hundred  nor  more  than  five  hundred 
dollars  or  be  imprisoned  in  the  Penitentiary  of  the  State  for  a 
period  of  not  more  than  one  year. 
Ill  treating     Scc.  133.  (^476.)  Whoever,  being  legally  liable,   either  as 
prenucw?*&c^^  parent,  guardian,  master  or  mistress,  to  provide  for  any  child  or 
1874,  XV.,  7at  children,  apprentice  or  servant,  idiot  or  helpless  person,  neces^ 
sary  food,  clothing  or  lodging,  shall  willfully  and  without  lawful 
excuse  refuse  or  neglect  to  provide  the  same,  or  shall  unlawfully 
and  maliciously  do,  or  cause  to  be  done,  any  bodily  harm  to  any 
such  child  or  children,  apprentice,  servant,  idiot,  or  helpless  per- 
son, so  that  the  life  of  such  child  or  children,  apprentice,  serv- 
ant, idiot  or  helpless  person  shall  be  endangered,  or  the  health  or 
comfort  of  such  child  or  children,  apprentice,  servant,  idiot  or 
helpless  person  shall  have  been,  or  is  likely  to  be,  permanently 
injured,  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon 
conviction  thereof  shall  be  liable  to  a  fine  of  not  less  than  two 
hundred  dollars  nor  more  than  one  thousand  dollars  or  be  im- 
prisoned for  any  term  not  exceeding  two  years,  with  or  without 
hard  labor,  one  or  both,  at  the  discretion  of  the  Court, 
puntehment     Scc.  134.  Whoever  tortures,  torments,  cruelly  ill  treats,  or 
Jhiidren!*"^  whoever  deprives  of  necessary  sustenance  or  shelter,  or  whoever 
1892,  XXI.,  ».  inflicts  unnecessary  pain  or  sufEering  upon  any  child,  or  whoever 
causes  the  same  to  be  done,  whether  such  person  be  the  parent 
or  guardian  of  such  child,  or  have  charge  or  custody  of  the  same. 
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Bhall  for  every  such  offense  be  guilty  of  a  misdemeanor,  and  be    ^*-"v^^ 
punished  by  imprisonment  in  jail  not  exceeding  thirty  days  or    Penalty, 
by  fine  not  exceeding  one  hundred  dollars.     That  all  of  the  pro- 
visions of  Chapter  XXX.  in  reference  to  the  prevention  of 
cruelty  to  animals  be  extended  to  the  enforcement  of  this  Section. 

Sec.  136.  (H77,)  If  any  person  within  this  State  shall  s«f-n^^^ian- 
fer  injury  to  life  or  limb  by  the  explosion  of  any  boiler  of  a  JJf,JJ^^  ^ 
steamboat,  or  by  reason  of  the  unskillf  ulness,  mismanagement  or  ~i837,  vT;  571. 
n^ligenoe  of  the  person  or  persons  having  the  charge  or  com- 
mand of  the  said  boat,  or  her  engine,  or  by  reason  of  any  defect 
in  the  said  engine  or  boat,  or  by  reason  of  the  deficiency  or  want 
of  any  matter  or  thing  necessary  and  proper  for  the  management 
or  seaworthiness  of  the  said  boat,  the  captain,  master  or  other 
person  having  the  command  or  charge  of  such  boat  shall  for 
every  such  injury  be  deemed  guilty  of  a  misdemeanor,  and  on 
conviction  shall  be  punished  by  fine  or  imprisonment,  or  both,  at 
the  discretion  of  the  Court  before  which  such  conviction  shall 
be  had  :  Provided,  however,  That  nothing  contained  in  this 
Section  shall  be  so  construed  as  to  prevent  the  defendant  from 
showing,  on  the  trial,  that  the  injury  arose  from  unavoidable 
accident,  or  without  fault  on  his  part,  and  that  this  Section  shall 
not  in  any  manner  be  construed  to  restrict  the  liability  of  any 
person  to  be  indicted,  tried  and  punished  under  any  law  existing,  wiufni  neglect 

Sec.  136.  {247s.)  Any  engineer  or  conductor  of  any  railroad  ^S^!*^^" 
company  in  this  State  who  shall  willfully  neglect  to  observe,  or  ^^'^'  ^"-^  ^ 
shall  willfully  violate,  any  rule  or  regulation  of  the  company  to 
which  such  engineer  or  conductor  may  belong,  whereby  any  per- 
son or  persons  shall  sustain,  or  be  in  danger  of  sustaining,  any 
bodily  injury,  such  engineer  or  conductor  shall  be  liable  to  be 
indicted  for  every  such  offense,  and  upon  conviction  thereof 
shall  be  fined  two  hundred  dollars  and  be  imprisoned  not  exceed- 
ing one  year,  at  the  discretion  of  the  Judge  before  whom  such  case 
may  be  tried  :  Provided,  however,  That  nothing  herein  contained 
shall  be  so  construed  as  to  relieve  such  engineer  or  conductor  from 
responsibility  in  cases  where  the  life  of  any  person  is  destroyed 
under  the  law  as  it  now  exists. 

Sec.  137.  Any  person  who  shall  administer  to  any  woman   Administering 
with  child,  or  prescribe  or  procure   or  provide  for  any  such  means  to  caSJe 
woman,  or  advise  or  procure  any  such  woman  to  take,  any  medi-  ^  i883*^°  xviiT, 
cine,  drug,  substance  or  thing  whatever,  or  shall  use  or  employ '^^♦•^• 
or  advise  the  use  or  employment  of  any  instrument  or  other 
means  of  force  whatever,  with  intent  thereby  to  cause  or  pro- 
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cure  the  miscarriage  or  abortion  or  premature  labor  of  any  such 
woman,  shall  upon  conviction  thereof  be  punished  by  imprison- 
ment in  the  Penitentiary  for  a  term  not  more  than  five  years  or 
Puniahment  for  by  fine  not  more  than  five  thousand  dollars,  or  by  such  fine  and 
Imprisonment  both,  at  the  discretion  of  the  Court ;  but  no  con- 
be  con^rated  viction  shall  be  had  under  the  provisions  of  this  Section  upon 

the  uncorroborated  evidence  of  such  woman. 
Puntehmentfor     Sec.  138.  Any  womau  with  child  who  shall  apply  to  or  solicit 
tain  meaoB  by  any  physician,  druggist  or  other  person  whomsoever  any  medi- 
~  /T,  fls: ^^^®>  drug,  substance  or  thing  whatever,  or  shall  take  or  admin- 
ister the  same,  or  shall  submit  to  or  perform  upon  herself  any 
operation  of  any  sort  or  character  whatever,  with  intent  thereby 
to  cause  or  produce  a  miscarriage  or  abortion  or  premature  labor, 
unless  the  same  shall  have  been  necessary  to  preserve  her  life,  or 
the  life  of  such  child,  shall  be  deemed  guilty  of  a  misdemeanor, 
and  upon  conviction  thereof  shall  be  punished  by  imprisonment  in 
the  County  jail  or  State  Penitentiary  for  not  more  than  two  years 
or  by  fine  not  exceeding  one  thousand  dollars,  or  by  such  fine  and 
imprisonment  both,  at  the  discretion  of  the  Court 
AS  to  testimony     Scc,  1 39.  In  any  preliminary  examination ,  and  on  any  inquiry 
p^oUm  secJ  before  a  grand  jury,  and  on  the  trial  of  any  indictment  for 
don'm     ^^^  alleged  offense  under  the  two  preceding  Sections,  or  under  Sec- 
"jb.,  14.        tion  122  of  this  Chapter,  no  person  shall  be  protected  from  testi- 
fying as  a  witness  for  the  reason  that  the  testimony  of  such 
witness  would  tend  to  criminate  or  disgrace  such  witness  :  Fro- 
Proviso.        vided,  however,  That  no  testimony  so  given  of  a  character  tend- 
ing to  criminate  or  disgrace  such  witness  shall  ever  be  used  in 
evidence  in  any  action,  prosecution  or  proceeding,  civil  or  crimi- 
nal, against  such  witness,  or  against  his  or  her  representatives. 
^J^®JjjPJg2;  All  prosecutions  under  the  above  mentioned  Sections  shall  be 
commence.       commenced  within  two  years  after  the  commission  of  the  offense. 
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Offenses  Against  Property. 
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8EC. 

IGl.  Buying  and  receiving  stolen  goods. 

140.  Anon. 

163.  Stealing  melons  and  fruit  from  the 

141.  Borglarj. 

field. 

142.  House  breaking  In  day  time. 

168.  Obtaining   property   by   fUse  pre- 

148. Dwelllnff  house  defined  in  case  of 

tenses. 

burglary  and  anon. 

161  Stealing  grain  or  cotton  from  the 

144.  Stealing  bonds,  Ac 

field. 

14S.  Stealing  or  letting  loose  boats. 

165.  Halidous  injury  to  horses,  Ac 

146.  Stealing  Uve  stock. 

160.  Malicious  injury  to  tehees,  houses,  Ac 

167.  Prosecutor  cannot  have  both  criminal 

148.  Stealing  from  tbe  person. 

and  civil  action. 

149.  RestitoUon  of  stolen  goods. 

168.  Marking  and  torandlng  larger  ani- 

mals. 

tent. 

160.  Marking  and  branding  smaller  ani- 

161.  Firing  turpentine  farms. 

mals. 

152.  Interfering  with  polioe  alarms,  Ac 

170.  Using  stock  without  owner's  consent. 

171.  Removing,    destrt^ng   or    leaving 

mSDSIXAIiOBfl. 

down  fences. 

172.  Rescuing  trespassing  stock. 

158.  Entering  house  without   breaking. 

178.  Traveling  outside  of  road. 

with  intent  to  steaL 

174.  Injuring,  chasing,  Ac,  of  stock. 

151.  Burning  stacks  of  com,  ftc,  in  the 

175.  Obstructions  of  rivers  and  creeks. 

night  time. 

176.  Entry  on  lands  of  another. 

166.  Burning  stacks  of  com,  Ac,  in  the 

177.  Trespass  on  State  House  and  grounds. 

daytime. 

178.  Injury  to  telegraph  poles. 

156.  Burning  carts,  wood,  Ac 

179.  Obstructing  engine  on  ni]hx>ad. 

157.  Setting  flre  to  grass. 

180.  Penalty  for  injury  to  railroads. 

.  158.  Carrying  flre  on  lands  of  another 

181.  Breaking  into  raihXMid  cars. 

without  permit. 

182.  Injury  to  electric  signals. 

150.  Burning  and  cutting  frames  of  tim- 

188. Penalty  for  taking  up  and  selling 

ber  and  untenanted  houses,  Ac 

drifted  lumber  without  accounting 

180.  Larceny  of  goods  below  twenty  dol- 

for same. 

lars. 

184.  Stealing  crude  turpentine. 

Felonies  Capital. 
Arson. 

Section  140,  {^jiBO.)  The  willful  and  malicious  setting  fire    ^^^^ 
to  or  burning  any  house,  of  whatever  name  or  kind,  within  the  }??\S^~*  ^^ 
curtilage  or  common  inclosure  of  any  house  or  room  wherein  eai'. 
persons  habitually  sleep,  whereby  any  such  dwelling  house  or 
sleeping  apartment  shall  be  endangered ;  also,  the  willful  and 
malicious  setting  fire  to  or  burning  any  court  house  or  other 
public  building,  whether  owned  by  the  State  or  a  corporation, 
or  a  building  owned  by  an  individual  or  individuals,  and  kept  or 
let  for  public  meetings  or  exhibitions,  bam,  stable,  coach  house, 
gin  house,  storehouse,  warehouse,  grist  or  saw  mill,  railroad 
depot,  coach  or  cotton  factory,  or  other  house  used  for  manufac- 
turing purposes,  of  whatever  name  or  kind,  or  setting  fire  to  or 
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^—"v^^    burning  any  house  habitually  used  for  public  religious  worship, 

shall  be  deemed  arson,  whether  the  setting  fire  to  or  burning  be 

tor^^iSahi  ^^^^^  ^*y  ^^  night  time  ;  and  the  person  setting  fire  to  or  bum- 

provi8a^___  inff  any  such  house  as  aforesaid,  and  the  aiders,  abettors  and 

1888     XVUI         o         ^  '  ' 

290.   '  *  accessories  before  the  fact,  shall,  upon  conviction,  suffer  death 

by  hanging  in  the  same  form  and  manner  as  is  now  provided  by 
law  for  willful  murder :  Provided,  however,  That  in  each  case 
when  the  prisoner  is  found  guilty,  the  jury  may  find  a  special 
verdict,  recommending  him  to  the  mercy  of  the  Court,  where- 
upon the  punishment  shall  be  reduced  to  imprisonment  in  the 
Penitentiary,  with  hard  labor,  for  a  term  of  not  less  than  ten  years. 

Soliciting  another  to  commit  arscm,  and  bribing  him  and  preparing  him  to 
do  it,  is  an  indictable  ottense.— State  v.  Bowers^  85  S.  C,  262. 

Acquittal  under  charge  of  arson  is  not  a  good  plea  to  indictment  for  statu- 
tory  offense  of  burning  cm  imtenanted  hone/d.—State  v.  Jenkin$t  20  S.  C,  352. 

Indictment — 

Not  fatally  defective  because  it  omits  to  state  the  Court  House  or  other  place 
where  crime  was  committed,  when  it  names  the  Coxmty,— Stats  v.  Moore^  2i 
a  C,  150. 

It  is  good  practice  to  aUege  that  the  crime  was  committed  at  Court  House.— 
State  V.  Colclaughy  81  S.  C,  166. 

It  need  not  allege  location  of  stable  or  gin  house  burned,  nor  charge  that  it 
was  within  the  csoriUBgo,— State  v.  Owinn,  24  S.  C,  146  ;  State  v.  Moore^  24  S. 
C,  150. 

Defendant  waived  his  right  to  copy  of,  three  days  before  trial,  when  be  had 
received  it  two  days  before,  and  went  to  trial  without  objection.— SIcUe  v. 
Colclough,  81  8.  C,  16ft. 

EVIDENCB— 

Of  pecuniary  condition,  is  irrelevant  and  incompetent.— iState  v.  Moore,  24 
S.  C,  160. 

Confessions  must  be  shown  to  have  been  yolxmtary  and  free  from  induce- 
ment.—iStofe  V.  Moorman^  27  S.  C,  22. 

Felonies  Not  Capital. 

Burglary,  pun-  Sac,  141,  (^-^^.)  Any  person  who  shall  commit  the  crime 
Sworl^^brpro^  of  burglary  at  common  law  shall,  upon  conviction,  be  imprisoned 
~  18^  xvm  ^^  *^®  State  Penitentiary  with  hard  labor  during  the  whole  life- 
290.   *  "  time  of  the  prisoner :   Provided,  however,  That  in  each  case 

when  the  prisoner  is  found  guilty,  the  jury  may  fix  a  special  ver- 
dict, recommending  him  to  the  mercy  of  the  Court,  whereupon 
the  punishment  shall  be  reduced  to  imprisonment  in  the  Peni- 
tentiary, with  hard  labor,  for  a  term  of  not  less  than  five  years. 

Burglary  defined.— -Stofc  v.  Oimu,  1  N.  &  McC.,  583  ;  StaU  v.  Sampson,  12 
S.  C,  567 ;  StaU  v.  Clary,  24  S.  C,  116. 

Cannot  be  committed  in  miU  house,  which  was  not  a  parcel  of  dwelling 
house  and  separated  by  public  roadi— State  t.  Sampson^  12  S.  C,  567. 
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KoT  in  a  house,  in  which  no  one  slept,  near  bnt  not  appurtenant  to  the 
dwelling  house,  used  for  storage.— iStote  v.  Anderson^  24  8.  C,  109. 

Breaking  into  a  dwelling  house  with  intent  to  steal  an  article  of  less  value 
than  $20,  is  burglary.— 5«a<e  v.  Clary,  24  S.  C,  116. 

Neither  the  Act  of  1866,  enlarging  the  limits  within  which  burglary  may  be 
committed,  nor  the  Act  of  1878,  increasing  its  punishment,  repealed  burglary 
at  common  law.— State  y.  Branhanif  13  8.  C,  889. 

Where  party  breaks  out  of  a  dwelling  house  at  night,  having  committed  a 
felony,  no  matter  how  he  entered,  it  is  burglary.— iSltatc  v.  Bee,  29  8.  C,  81. 

Ikdictmbnt — 

Hay  join  count  for  burglary  with  a  count  for  receiving  stolen  goods.— iStote 
V.  Strickland,  10  8.  C,  192. 

Misnomer  not  fatal,  unless  objected  to.— State  v.  Branhamy  13  8.  C,  389. 

Precise  day  or  year  need  not  be  alleged,  provided  day  named  is  anterior  to 
Inn.— State  v.  Branham,  13  8.  C,  S89  ;  State  v.  DawkinSy  82  8.  C,  17  ;  State  v. 
Howard,  32  8.  C,  91. 

Ownership  of  house  properly  laid  in  wife,  w&o  had  a  separate  estate  when 
she  leased  it,  and  goods  were  hen.—State  v.  Trapp,  17  8.  C,  470. 

It  must  aHege  that  offense  was  committed  in  night  Ume.State  v.  Dawkins, 
82  8.  C,  17. 

EVIDKNCB— 

Confession  may  be  proved,  though  manner  of  officer  was  rude.—State  v. 
Branham,  13  8.  C,  389. 

The  false  denial  of  a  party  charged,  of  an  important  fact,  made  volun- 
tarily at  preliminary  hearing,  may  be  proved  by  yaxoL— State  v.  Howard,  82 
S.  C,  91. 

Prosecutor  may  testify  that  house  was  Im.—State  v.  Brown,  33  8.  C,  151. 

Proof  of  acquittal  of  burglary  in  house  of  one  no  bar  to  conviction  of  bur- 
glary in  house  of  another.— ^State  v.  Broum,  38  8.  C,  151. 

Whether  circumstances  shown  are  sufficient  to  corroborate  the  testimony 
of  an  accomplice,  must  be  left  wholly  to  the  jury.— ^Stote  v.  Robinson,  85 
8.  C,  340. 

Chaboe— 

No  error  to  decline  to  give  legal  definition  of  burglary  when  correct  princi- 
ples of  law  applicable  had  already  been  stated.— Stote  v.  Dawkins,  82  8.  C,  17. 

There  being  one  count  for  burglary  and  another  for  larceny,  upon  convic- 
tion of  burglary,  error  in  charge  as  to  larceny  immaterial,  and  no  ground  for 
new  trial.— /6. 

To  effect  that  prisoner  was  a  thief  and  was  guilty,  violates  Article  4,  8ection 
26,  of  8tate  Constitution.— filtate  v.  Brown,  88  8.  C,  161. 

Verdict— 

General  verdict  on  indictment  with  three  counts,  one  for  burglary,  one  for 
another  burglary,  and  third  for  petit  larceny,  is  good.— /State  v.  Nelson,  14 
Rich.,  169. 

Jury  having  published  their  verdict  cannot  afterwards  reassemble  and  ren- 
der a  second  verdict  with  recommendation  to  mercy. —Stute  v.  Dawkins,  32 
8.  C,  17. 

NbwTbial— 

Must  be  granted  if  sentence  was  based  upon  second  verdict,  after  first  had 
been  rendered.— Stote  v.  Dawkins,  32  8.  C,  17. 

When  entire  failure  of  proof  as  to  the  breaking,  the  only  remedy  is  by 
motion  for.— StcUe  v.  Dawkins,  32  8.  C,  17. 
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^*-^>^*"*^       Appeal— 

Exoeption  "that  the  verdict  is  contrary  to  the  law  and  the  evidence  "*  is  not 
spedlic,  and  will  not  be  considered.— ^Stote  v.  Branhaniy  13  S.  C,  880. 

Breaking  into     Seo.  142.  {2Jff82.)  Every  person  who  shall  break  and  enter, 
a^iue  m  day  ^^  ^j^^  ^YibW  break  with  intent  to  enter,  in  the  day  time,  any 
xix"'^'  ^*^'  dwelling  house,  or  other  house,  or  who  shall  break  and  enter,  or 
shall  break  with  intent  to  enter,  in  the  night  time,  any  house, 
the  breaking  and  entering  of  which  would  not  constitute  bur- 
glary, with  intent  to  commit  a  felony  or  other  crime  of  a  leaser 
grade,  shall  be  held  guilty  of  a  felony,  and  punishable,  at  the 
discretion  of  the  Court,  by  imprisonment  in  the  County  jail  or 
Penitentiary  for  a  term  not  exceeding  one  year. 
Dweuinffhoase     Soc.  143.  {^JtSS,)  With  respect  to  the  crimes  of  burglary 
of  bmviary  and  and  arsou,  and  to  all  criminal  offenses  which  are  constituted  or 
^«6r~x~iTi7,  aggravated  by  being  committed  in  a  dwelling  house,  any  honse, 
^^«8'  out-house,  apartment,  building,  erection,  shed,  or  box,  in  which 

there  sleeps  a  proprietor,  tenant,  watchman,  clerk,  laborer,  or 
person  who  lodges  there  with  a  yiew  to  the  protection  of  prop- 
erty, shall  be  deemed  a  dwelling  house ;  and  of  such  a  dwelling 
house,  or  of  any  other  dwelling  house,  all  houses,  out-hous^, 
buildings,  sheds,  and  erections,  which  are  within  two  hundred 
yards  of  it,  and  are  appurtenant  to  it,  or  to  thlB  same  estabUsh- 
ment  of  which  it  is  an  appurtenance,  shall  be  deemed  parcels. 

iNDICTMBNT— 

Should  have  aUeged  that  gin  honse,  in  which  burglary  was  committed,  was 
within  two  hundred  yards  of  the  dwelling  house  and  appurtenant  thereto.— 
State  V.  EvanSy  18  8.  C,  189. 

EVIDBNCB— 

Whether  circumstances  corroborate  testimony  of  accompUce  is  a  question 
for  jury  ;  Judge  cannot  so  charge.— iStoto  v.  Robingon^  35  S.  C,  340. 

Chabok— 

No  error  to  refuse  to  charge  a  request  that  has  no  appUoation,  nor  to  neg- 
lect to  charge,  as  requested,  in  the  lanyiage  of  Supreme  Court,  when  Judge 
has  already  charged  the  law  correctly.— ^o/e  v.  Bobinsoriy  35  S.  C,  340. 

Appeal— 

Held  on,  that  improper  conviction  under  the  Section  could  not  be  referred 
to  the  charge  in  the  indictment  of  the  higher  offense  of  burglary  at  common 
law,— State  v.  Evans,  18  S.  C,  139. 

Neither  aUeged  error  of  fact  by  Judge  in  refusing  motion  for  new  trial,  nor 
testimony  received  without  objection,  can  be  considered  by  Supreme  Court.— 
State  V.  Robinson,  35  S.  C,  340. 

Construed  not  to  be  axBon.— State  v.  Pope,  9  S.  C,  373. 

Trial— 

Prisoner  only  entitled  to  five  peremptory  challenges. ~<Stafe  v.  Pope,  9  S.  C, 
273. 
As  to  original  Act.— State  v.  Bosse,  8  Rich. ,  276 ;  State  v.  DsBruhl,  10  Rich.,  23. 
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Sec.  144.  {2486.)  The  stealing,  or  taking  by  robbery,  of  any    ^•^"■v^-^ 
bond,  warrant,  bill,  or  promissory  note,  for  the  payment,  or  bonds,  Ac!  ^  ^ 
securing  the  payment,  of  any  money,  being  the  property  of  any  j^^/^^*  ^^  ^'^ 
other  person,  or  of  any  corporation,  notwithstanding  any  of  the 
said  particnlars  are  termed  in  law  a  chose  in  action,  shall  be 
deemed  and  construed  to  be  felony  if  of  or  above  the  valoe  of 
twenty  dollars,  and  a  misdemeanor  if  below  the  value  ot  twenty 
dollars  ;  and  such  offender  shall  suffer  such  punishment  as  if  he 
-had  stolen  other  goods  of  the  like  value  with  the  moneys  due  on 
such  bond,  warrant,  bill,  or  note,  respectively,  or  secured  thereby 
and  remaining  unsatisfied. 

Distdnctiou  between  bank  bills  and  notes  defined.— ^SKate  v.  TTtZaon,  8  Brev., 
243. 

At  common  law  ohoses  in  action  were  not  the  subject  of  larceny  ;  made  so 
by  the  Act  of  1737.— «a<«  v.  TUlery,  1 N.  &  McC.,  9. 

iNDICmifT — 

Sofllcient,  if  it  describe  the  bills  as  of  a  certain  bank  named ;  general 
description  only  required.- Stot^  v.  WiUon,  3  Brev.,  243 ;  State  v.  Smart,  4 
Bich.,  356 ;  StaU  y.  Evans,  15  Rich.,  81. 

EVIDXNCS— 

Some  necessary,  that  the  bills  were  of  value  and  genuiue ;  but  not  such  as 
would  be  necessary  to  recover  the  money  due  thereon,  in  proper  action.— 
StaU  V.  TUlery,  1  K.  &  MoC,  9  ;  State  v.  Smart,  4  Rich.v  356. 

But  it  is  not  necessary  to  prove  a  minute  description  of  the  bills  or  to  show 
that  the  banks  were  incorporated.— ^«^  v.  Smart,  4  Rich.,  856. 

If  it  show  that  bills  were  taken  from  another  source  than  that  alleged  in 
indictment,  the  variance  is  fatal.— iStofe  v.  Waters,  8  Brev.,  507. 

Chabos— 

Not  error  to  charge  that  if  jury  believed  the  money  was  taken  by  surprice 
and  defendant  converted  it  to  his  own  use,  it  was  larceny.— iStote  v.  Watson, 
7S.  C.,63;/6.,7S.C.,67. 

Vbbdict— 

"  Guilty  of  larceny  only,"  saSkient,— State  v.  Smart,  4  Rich.,  866. 

NewTriaI/— 

(Granted  when  evidence  was  suspicious.— State  v.  Smart,  4  Rich.,  856. 

Sec.  146.  i^iSS.)   Whosoever  shall  steal,   take  away  or  let    gteaiinff  or 
loose  any  boat,  periauger,  or  canoe,  or  steal  or  take  away  any  {^^.^  ^'  *^'**® 
grappling,  painter,  rope,  sail,  or  oar,  from  any  landing  or  place  i<^»  ii.7i06,  «f. 
whatsoever,  where  the  owners  or  persons  in  whose  service  or 
employ  they  were  last  had  made  fast  or  laid  the  same,  (except  all 
boats  or  canoes  as  are  let  loose  from  another  boat,  canoe  or 
vessel,)  shall  be  liable  to  such  fine  or  fines  as  the  Court  of  Ses- 
sions shall   impose,  in  its  discretion,  if  the  matter  of  fact  be 
felony  or  larceny,  and  make  good  to  the  person  or  persons  in- 
jured all  damages  they  shall  sustain ;  and  in  case  the  matter  of 
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fact  be  a  trespass  onlj,  the  person  or  persons  committing  snch 
offense  shall  make  good  to  the  person  injured  all  damages  that 
may  accrue  thereby,  and,  moreover,  forfeit  and  pay,  for  every 
time  he  or  they  shall  be  found  guilty  thereof,  the  sum  of  twenty 
dollars,  one  moiety  thereof  to  be  paid  to  the  State  Treasurer,  for 
the  public  use,  the  other  moiety  to  him  or  them  that  will  sue 
and  prosecute  for  the  same  in  any  Court  of  competent  jurisdic- 
tion in  this  State,  beside  his  charges  therein  expended. 

Trial  Jnstioes  have  no  jurisdiction  of  this  offense,  the  penalty  being  indefi- 
nite in  Bmount^State  y.  Weeks,  14  S.  C,  400. 

And  though  the  amount  of  the  forfeiture  of  $20  is  within  their  jnrisdictloii, 
the  Courts  of  Trial  Justices  are  not  Courts  of  record.— /6. 

steaunir  Uve     Seo.  146.  (2489.)  Any  person  found  guilty  of  the  larceny  of 

^i^Tvi  C88:  ^^y  horse,  mule,  cow,  hog,  or  any  other  live  stock,  shall  suffer 

imprisonment  in  the  State  Penitentiary  at  hard  labor  for  a  period 

of  not  less  than  one  year  nor  more  than  ten  years,  and  such  fine 

as  the  Court,  in  its  discretion,  may  see  fit  to  impose. 

CONSTBUKD— 

As  repealing  all  former  Acts  on  the  subject.— S^tofe  v.  Corley,  13  S.  C,  1.  It 
giyes  jurisdiction  to  Court  of  General  Sessions  for  stealing  cow  below  the 
value  of  $20.— 1&.  And  provides  punishment  without  regard  to  value.— ^Stote 
V.  Moore,  80  S.  C,  69. 

Indiotment— 

For  stealing  a  colt  cannot  be  sustained,  it  seems,  as  colt  is  not  the  term  used 
in  the  Section.— ^o^e  v.  Major,  14  Rich.,  70. 

Proi>erty  may  be  laid  in  one  who  has  merely  the  lawful  possession.— State  v. 
Addington,  1  Bail.,  810. 

Where  horse  is  stolen  in  one  County  and  carried  into  and  sold  in  another, 
the  indictment  may  be  in  the  latter  County.— iS^at«  v.  BryaMt,  9  Rich.,  113. 

An  indictment  cannot  be  quashed  because  the  prosecution  is  barred  by  lapse 
of  \xme.— 'State  y.  Howard,  15  Rich.,  274. 

Arraignment- 
Is  not  necessary.— iStoto  v.  Moore,  80  S.  C,  60. 

EVIDKNCB— 

Not  necessary  to  prove  the  time  as  laid  in  the  indictment.— Stote  v.  Porter, 
10  Rich.,  145. 

Voluntary  confession  of  prisoner  in  jail  to  prosecutor  in  presence  of  jailer 
admissible.— <Sto<e  v.  Cook,  15  Rich.,  29. 

The  proof  must  sustain  the  allegation  of  ownership.— iState  v.  Thomas^  14 
Rich.,  163. 

Sentence— 

Without  notification  to  counsel  is  not  error  of  law.— ^ote  v.  Moore,  80  S. 
C..69. 

sicaHng  bed-     gec.  147,  (2400.)  Whosoever  shall  takeaway,  with  intent  to 

lodgiW^ steal,  embezzle  or  purloin,  any  chattel,  bedding  or  furniture 

M.^,  ^%t  li'i^  which  by  contract  or  agreement  he  is  to  use,  or  shall  be  let  to 
II.,  682, 85.       jjj^j  ^^  ^g^^  jj^  ^y  y^^^y^  lodging,  such  taking,  embezzling  or  pur- 
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loining  shall  be,  to  all  intents  and  purposes,  taken,  reputed  and 
adjudged  to  be  larceny  and  felony^  and  the  offender  shall  suffer 
as  in  case  of  felony. 

Sec.  148.  {^4^^')  The  offense  of  privily  stealing  from  the  steaiimr  from 
person  shall  in  all  cases  be  deemed  and  adjudged  grand  larceny,  Teiiz.2,c4; 
and  subject  to  the  same  punishment.  iSI  xii;,'  m.  * 

£yiDENCS— 

State  not  bound  to  prove  that  no  force  was  vsed,—State  y.  Chavia,  80  S.  C, 
183. 

Charob— 

No  error  to  further  charge  that  the  State  need  not  show  that  the  property 
was  not  taken  by  force,  when  Judge  had  ah^eady  charged  that  it  mnst  have 
been  secretly  and  privately  taken  from  the  jpereon.— State  v.  Chavis^  80  8.  C, 
182. 

Sec.  149.  i^W^')   Any  felon  who  shall  rob,  or  take  away.    Restitution  of 
any  money,  goods  or  chattels,  from  any  person,  from  their  person    si^f  8,  c.  ii ; 
or  otherwise,  and  be  found  guilty  thereof,  the  party  so  robbed,  ^^^  ""  *^- 
or  owner,  shall  be  restored  to  his  said  money,  goods  and  chattels  ; 
and  the  Judge  before  whom  any  such  felon  shall  be  found  guilty 
shall  award  from  time  to  time  writs  of  restitution  for  the  said 
money,  goods  and  chattels. 

Sec.  150.  {^4^S,)  Any  person  committing  a  breach  of  trust  Breacb  of  trust 
with  a  fraudulent  intention  shall  be  held  guilty  of  larceny  ;  and  intent  °  ^ 
so  shall  any  person  who  shall  hire  or  counsel  any  other  person  to  4(» j^  x 1 1 1* 
commit  a  breach  of  trust  with  a  fraudulent  intention. 

CoirSTBUBD— 

As  applying  not  only  to  cases  which  the  common  law  didnot  reach^  bnt  also 
to  cases  where  a  frandolent  appropriation  did  constitute  larceny  at  common 
lAw.—Btate  V.  Shirer^  20  S.  C,  892.  Merely  extends  the  crime  of  larceny  at 
common  law.— ^tate  v.  Butler,  21  S.  C,  858. 

iHBICniENT— 

Snificioit,  if  offense  be  so  described  that  the  defendant  may  know  how  to 
answer  it,  the  Gonrt  what  judgment  to  i>ronounce,  and  that  a  conviction  or 
acquittal  on  it  may  be  pleaded  in  bar  to  another  indictment  for  same  offense. — 
StaU  V.  Shiver,  20  8.  C,  8J« ;  StaU  v.  BuUer,  21  8.  C,  863. 

Ownership  of  property  mnst  be  alleged  with  the  same  accuracy  and  after 
same  mle  as  in  common  law  larceny.— «S«ate  v.  Shirer^  20  8.  C,  892. 

Sofficient  if  it  describe  the  money  taken,  in  an  amount  of  dollars  of  *' lawful 
currency  of  the  United  8tates,  of  denomination  and  issue  unknown,^  although 
the  kind  of  currency  is  not  charged.— /&. 

The  motion  to  quash  is  not  of  right,  but  is  addressed  to  the  discretion  of  the 
Court,  and  generally  his  decision  is  not  appealable.—^ate  v.  Shirer,  20  8. 
C,  892. 

"Drwesbb — 

Not  good,  by  way  of  plea  of  fbrmer  acquittal,  where,  after  mistrial,  the  first 
indictment  was  marked  nolle  prosequi,  and  a  new  biU  toxmd,— State  v.  Shirer, 
20  8.  C,  392. 

21 
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^— -*>r^-^        A  former  jeoiiardy  cannot  be  pleaded,  nnlees,  as  provided  in  the  Constitotion 
of  the  State,  there  has  been  an  acquittal  by  a  jury.— /&. 

EVIDKNCB— 

Where  it  shows  the  trust  to  consist  in  that  which  is  different  from  that 
alleged  in  the  indictment,  it  is  fataL~i8!toto  y.  Greetiy  5  S.  C,  66. 

Chaboe— 

Error  in  refusing  to  charge  that  there  must  be  a  frandnlent  intent,  and  that 
the  mere  fact  of  not  paying  over  the  money  was  not  snfiacient  in  itself  to  con- 
vict.—iSta<«  V.  Butler,  21  8.  C,  353. 

PMngtufpeii-     Sec.  161.  i^4^4-)  It  shall  be  unlawful  for  any  person  to  set 
~iWxyi~6i.  fi^®  to  any  woods  so  near  to  any  turpentine  farm  in  this  State  as 
to  injure  or  bum  any  such  farm;  and  whoever  shall  willfully 
and  maliciously  set  fire  to  any  woods  at  any  time^  whereby  such 
farm  or  farms  are  injured  and  burned^  shall  be  adjudged  guilty 
of  a  felony,  and  liable  to  be  punished  at  hard  labor  in  the  Peni- 
tentiary for  the  period  of  one  year,  or  fined  in  the  sum  of  ^ye 
hundred  dollars. 
Interference     Sec.  162.  Any  person  or  persons  who  shall  willfully  and 
Sarm.  Ac!^ of  maliciously  interfere  with,   cut  or  injure,  or  who  shall  mali- 
felony.^'    '* '^  ciously  attempt  to  interfere  with,  cut  or  injure,  any  pole  or 
1888,  XI.,  8.   poles,  wire  or  wires,  insulator  or  insulators,  alarm  box  or  alarm 
boxes,  of  the  police  alarm  and  signal  service  of  any  city  or  other 
municipal  corporation,  or  any  of  the  appliances  or  apparatus 
connected  therewith,  shall  be  deemed  guilty  of  a  felony  and  pun- 
ished by  fine  or  imprisonment,  in  the  discretion  of  the  Court. 

Misdemeanors. 

Entering honge     Sec.  163.  Any  person  who  shall  enter,  without  breaking,  or 
in^vrtth  talent  attempt  to  enter,  any  house  whatsoever,  with  intent  to  steal  or 

^^'*^' commit  any  other  crime,  or  shall  conceal  himself,  or  herself,  in 

'  any  house  with  like  intent,  shall  be  deemed  guilty  of  a  misde- 
meanor, and,  upon  conviction  thereof,  shall  be  punished  in  the 
discretion  of  the  Court. 
Burning stadcB     Soc.  164.  {^4^4')  Whoever  shall,  in  the  night  time,  mali- 

night  time. ' ciously,  Unlawfully,  and  willfully,  burn,  or  cause  to  be  burned  or 

dfi^n^^it,  destroyed,  any  ricks  or  stacks  of  hay,  straw,  or  grain,  or  kilns, 
3uv.!*'i76,^«8;  "hall,  for  every  such  offense,  be  punished  by  hard  labor  in  the 
1887,  XIX.,  798.  Penitentiary  for  life,  or  for  a  period  not  less  than  two  years, 

according  to  the  aggravation  of  the  offense. 
Burning gtacki     Sec.  166.  {2495.)  Whoever  shall  maliciously,  unlawfully  and 
day^e.*^'  ^  willfully  bum,  or  cause  to  be  burned  or  destroyed,  any  ricks  or 
""1838,  VI.,  887,  Btacks  of  com,  or  grain,  or  kilns,  in  the  day  time,  shall  be  ad- 
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judged  guilty  of  a  misdemeanor,  and  liable  to  be  fined  and  im-    ^*-^v^^ 

prisoned,  in  the  discretion  of  the  Court,  for  said  offense. 

By  ooBstraction  of  similar  words  in  Stat.  20  and  28,  Charles  11.,  Chapter  7, 
it  seems  that  the  words  "  bum  or  caused  to  be  burned  or  destroyed,"  in  this 
Section  mean  that  the  property  must  be  demolished  or  unfitted  for  its  purpose, 
and  that  by  the  use  of  fire,— State  v.  DeBruhl,  10  Rich.,  23. 

Sec,  166,  {^JfiO,)  Whoever  shall  maliciously,  willfully  and   Burning  carta, 
unlawfully  bum,  or  cause  to  be  burned,  any  wain,  cart,  laden  or  ^ 
to  be  laden,  with  coals  or  any  other  goods  or  merchandise,  of 
any  other  person  or  persons,  or  maliciously,  willfully  and  unlaw- 
fully do  bum,  or  cause  to  be  burned,  any  heap  of  wood  of  any 
other  person,  prepared,  cut  and  felled,  or  to  be  prepared,  cut 
or  felled,  for  making  of  coals,  billd»  or  talwood,  shall  not  only 
lose  and  forfeit  unto  the  party  grieved  treble  damages  for  such  , 
offense,  to  be  recovered  by  action,  but  also  shall  be  punished 
by  fine  and  imprisonment,  in  the  discretion  of  the  Court. 

Sec.  1 67,  {^Jf97. )  Whoever  shall  willfully,  maliciously  or  neg-    setting  are  to 
ligently  set  fire  to,  or  bum,  any  grass,  brush,  or  other  combusti-  ~^i787rv.,  125, 
ble  matter,  so  as  thereby  any  woods,  fields,  fences  or  marshes  of  Ji^.  1891*,  St.! 
any  other  person  or  persons  be  set  on  fire,  or  cause  the  same  to  ^^^' 
be  done,  or  be  thereunder  aiding  or  assisting,  shall,  upon  convic- 
tion thereof,  be  punished  by  a  fine  of  not  less  than  ty%  nor  more 
than  one  hundred  dollars,  or  imprisonment  of  not  more  than 
thirty  days  in  the  County  jail,  and  shall,  moreover,  be  liable  to 
the  action  of  any  person  or  persons  who  may  have  sustained  dam- 
age thereby  :  Provided^  That  no  person  or  persons  shall  be  pre- 
vented from  firing  woods,  fields,  lands  or  marshes  within  his  own 
bounds  so  that  he  suffer  not  the  fire  to  get  without  the  bounds 
of  his  lands  and  injure  the  woods,  fences  or  grasses  of  his  neigh- 
bor or  neighbors. 

Only  one  who  willfully  sets  fire  to  his  neighbor's  graira  or  fence  may  be 
indicted  under  this  Section  ;  it  does  not  apply  to  cases  of  negligently  suffering 
fire  to  BO  \paEcn.State  y.  Lewis,  10  Rich.,  20. 

Sec,  168.    It   shall  be  unlawful  for  any  person  to  carry  a    Penalty  for 
lighted  torch,    chunk  or  coals  of  fire  in  or  under  any  mill  or  lands  of  another 

,..,,.  ...  -        ,  without  permit. 

wooden  building,  or  over  or  across  any  of  the  enclosed  or  unen-  ifcau7xx.,  io45i 
closed  lands  of  another  person,  at  any  time,  without  the  special 
permit  of  the  owner  of  such  lands,  mill  or  wooden  building, 
whether  any  damage  result  therefrom  or  not.  Any  person  upon 
conviction  of  a  violation  of  the  provisions  of  this  Section  shall  be 
deemed  guilty  of  a  misdemeanor,  and  shall  be  subject  to  impris- 
onment in  the  County  jail  for  a  period  not  exceeding  thirty  days, 
or  to  a  fine  not  to  exceed  one  hundred  dollars. 
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^'^"-^^^        Sec.  169.  {^iSS.)  Whoever  shall  maliciously,  unlawfully  and 

eutting  Sames  willfully  bum,  or  cause  to  be  burned,  cut,  or  cause  to  be  cut  or 

ten  an' tVd  destroyed,  any  untenanted  or  unfinished  house  or  building  of 

^'^^^^^'^q.  any  frame  or  frames  of  timber  of  any  other  person,  made  and 

isct'xix   7m!  P^®P*^®^'  ^^  hereafter  to  be  made  or  prepared,  for  or  towards 

the  making  of  any  house  or  houses,  so  that  the  same  shall  not 

be  suitable  for  the  purpose  for  which  it  was  prepared  ;  and  any 

tenant  or  tenants  at  will,  for  years  or  for  life,  who  shall  willfully 

and  maliciously  cut,  deface,  mutilate,  bum,  destroy  or  otherwise 

injure  any  dwelling  house,  out-house,  erection,  building  or  crops 

then  in  the  possession  of  such  tenant  or  tenants,  shall  be  deemed 

guilty  of  a  misdemeanor,  and  upon  conviction  thereof  shall  be 

punished  by  fine  or  imprisonment,  or  both,  in  the  discretion  of 

the  Court. 

CHAIiLBNOBS— 

Defendant  only  entitled  to  five  peremptory.  State  v.  Workman,  15  S.  C,  510. 

Defense — 

Notf  upon  trial  for  burning  an  untenanted  house,  that  prisoner  had  been 
acquitted  on  tri^l  for  arson  for  same  burning.— /Stat«  y.  Jenkiiu,  20  S.  C,  351. 

Plea  of  autre  fois  acquit  was  proi)erly  oveiruled  upon  tdal  on  a  aeoand 
indictment,  when  the  first  had  been  quashed,  because  it  charged  the  oflfense  to 
have  been  coaunitted  at  a  future  day.— State  t.  Jenkins^  2U  S.  C,  861. 

Evidence — 

Whether  a  confession  was  free  and  voluntary  d^>ends  uiK>n  drcumstanoee, 
and  is  a  question  for  the  Circuit  Judge  in  his  discretion  to  decide.— State  ▼. 
Workman,  15  8.  C,  640. 

Confession  of  one  not  testimony  against  his  co-defendant ;  but  it  was  doI 
error  to  aUow  it  in  fuU,  without  suppression  of  name  of  co-defendant,  the 
jury  having  been  instructed  that  it  wba  testimony  only  against  the  party  who 
made  it.— State  v.  Workman,  15  S.  C,  540. 

Two  men  being  tried  jointly  for  same  crime,  wife  of  one  not  a  competent 
witness  for  her  husband,  nor,  as  to  any  common  ground  of  defense,  for  the 
other.— Stote  v.  Workman,  15  S.  C,  540. 

Kew  Trial— 

Motion  for,  on  ground  of  after-discovered  evidence,  properly  refused,  whoe 
the  affidavits  did  not  show  that  it  could  not,  by  due  diligence,  have  been  dis- 
covered before  trial.— /State  v.  Workman,  15  8.  C,  540. 

Laro  e  n  y  o  f     Soc.  1 60.  {^4^^. )  Any  simple  larceny  of  any  article  of  goods, 

gwda^&c..  be-  (jjjQg^  Jq  action,  bank  bills,  bills  receivable,  chattels,  or  any  arti- 

iu\^^'i^'  ^^®  ^^  personalty  of  which  by  law  larceny  may  be  committed, 

820.*      '       '  and  of  all  such  fixtures  and  parts  of  the  soil  as  were  severed  from 

the  soil  by  an  unlawful  act,  below  the  value  of  twenty  dollars, 

shall  be  a  misdemeanor,  and  considered  a  petit  larceny,  and  be 

punished  by  imprisonment  in  the  County  jail  for  not  more  than 

thirty  days  or  by  fine  of  not  more  than  one  hundred  dollars. 
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ThiB  offense  being  ezdamyely  a  statutory  one,  an  indictment  at  common  law    ^*— ~v*"^ 
win  not  lie ;  and  the  indictment,  therefore,  mnst  conclude,  "  contrary  to  the 
form  of  the  statute,"  &c,— State  v.  Gray,  14  Rich.,  174. 

Stealing  of  a  dog  below  the  yalne  of  twenty  dollars  is  made  petit  larceny  by 
this  Section.— iState  y.  WTieelery  15  Rich.,  862. 

Petit  larceny  is  not  a  felony,  bat  only  a  misdemeanor.— C^^rry  y.  McCanU^ 
7  S.  C,  224. 

Only  simple  i)etit  larceny  is  made  a  misdemeanor  by  this  Section.— S^tote  y. 
Clary,  24  S.  C,  116. 

Prior  to  its  amendment  in  18S7  (19  Stat.,  819)  Trial  Justices  did  not  haye 
Jurisdiction  of  petit  larceny  under  this  Section.— State  y.  Wiiliams,  18  S.  C, 
646 ;  StaU  y.  Jejikina,  26  S.  C,  121. 

The  former  case  oyerruled.— <S%ate  y.  Hooper,  6  S.  C,  464. 

Smce  amendment  of  1887,  Trial  Justices  haye  ezdusiye  jurisdiction  of  such 
petit  larceny.— /Stote  y.  Cooler,  80  S.  C,  105. 

Eyen  where  the  offense  was  committed  before.— /&. 

This  Section  does  not  include  stealing  of  hye  stock.— iSitote  y.  Moore,  80 

a  a,  60. 

Sec.  161.  {^S^6a.)  In  all  cases  whatever,  where  any  goods    Baying  and 
and  chattels,  or  other  property  of  which  larceny  may  be  com-  ^8?°f^^" 
mitted,  shall  have  been  feloniously  taken  or  stolen  by  any  person  i7i^\^^j^|V' 
or  persons,  every  person  who  shall  buy  or  receive  any  such  goods  Jg?'!^'  ^** 
or  chattels,  or  other  property,  knowing  the  safne  to  have  been  ^^' 
stolen,  shall  be  held  and  deemed  guilty  of,  and  may  be  prose- 
cuted for,  a  misdemeanor,  and  upon  conviction  thereof  shall  be 
punished  by  imprisonment,  although  the  principal  felon  or  felond 
be  not  previously  convicted,  and  whether  he,  she,  or  they,  is,  or 
are,  amenable  to  justice  or  not :  Provided,  That  when  the  chat- 
tel or  other  property  stolen  shall  be  of  less  value  than  twenty 
dollars,  the  punishment  shall    not  exceed  imprisonment  in  the 
County  jail  for  thirty  days  or  a  fine  of  not  more  than  one  hun- 
dred dollars. 

In  indictment  for  receiving  stolen  goods  it  is  not  necessary  testate  the  name 
of  principal  tekm,  or,  if  stated,  to  proye  it.— State  v.  Coppenberg,  2  Strob.,  277. 

An  indictment  for  buying  and  receiving  stolen  goods  is  good.— State  y.  Foseyt 
7  Rich.,  497. 

Where  party  received  goods  from  servant  and  concealed  them  under  drcum- 
stances  sufficient  to  indicate  that  servant  had  stolen  them,  he  was  held  guilty 
of  receiying  stolen  goodB.—State  y.  Tiedman,  4  Strob.,  303. 

One  cannot  be  conyicted  for  this  offense  under  same  indictment  against  him 
and  others  for  burglary  and  grand  larceny,  and  against  him  alone  for  this 
ofteoBB,— State  y.  Nelson,  14  Rich.,  199. 

So  receiying  stolen  goods  aboye  the  yalue  of  twenty  dollars,  properly  held  to 
be  a  misdemeanor,  and  the  defendants  were  only  entitled  to  fiye  chaUenges 
each.— iStoee  v.  Jacob,  SO  S.  C,  181. 

The  wife  receiying  stolen  goods,  knowing  them  to  be  stolen,  jointly  with  her 
husband  and  under  his  coercion,  her  greater  activity  in  consummating  the 
offense  wiU  not,  as  matter  of  law,  make  her  guilty.— iS^ate  y.  Hotiston,  29 
a  C,  108. 
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When  the  defense  was  that  the  defendant  had  received  the  goods  in  pay- 
ment of  wageS)  it  was  error  for  Jndge  to  charge  that  the  goods  were  of  more 
value  than  the  services  rendered.— 76. 

stealing  mei-     Sec.  162.  Whoever  shall  steal  from  the  premises  of  another 

*i^,  iix.,  6^.  *^y  melons  or  fruits,  whether  severed  from  the  freehold  or  not, 

shall  be  deemed  guilty  of  a  misdemeanor^  and  on  conviction 

thereof  shall  be  punished  by  imprisonment  for  not  more  than 

thirty  days  or  by  fine  of  not  more  than  fifty  dollars. 

If  the  sum  in  the  written  instrument  or  the  value  of  the 
property  so  obtained  does  not  exceed  twenty  dollars,  the  punish- 
ment shall  be  by  fine  not  exceeding  one  hundred  dollars  or  by 
imprisonment  not  exceeding  thirty  days. 
Obtaining  pro-     Sec.  163,  (^W9.)  Any  person  who  shall  by  any  false  pre- 

pretense.^  teuso  or  representation  obtain  the  signature  of  any  person  to 

i^xS^bw!  ^^y  written  instrument,  or  shall  obtain  from  any  other  person 
any  chattel,  money,  valuable  security,  or  other  property,  real  or 
personal,  with  intent  to  cheat  and  defraud  any  person  of  the 
same,  shall  be  guilty  of  a  misdemeanor,  and  shall  on  convictioD 
be  sentenced  to  pay  a  fine  not  exceeding  five  hundred  dollars 
and  undergo  an  imprisonment  not  exceeding  three  years  :  Pro- 
vided, always,  That  if,  upon  the  trial  of  any  person  indicted  for 
such  a  misdemeanor,  it  shall  be  proved  that  he  obtained  the 
property  in  such  a  manner  as  to  amount  in  law  to  larceny,  be 
shall  not,  by  reason  thereof,  be  entitled  to  be  acquitted  of  such 
misdemeanor ;  and  no  person  tried  for  such  misdemeanor  shall 
be  liable  to  be  afterwards  prosecuted  for  larceny  upon  the  same 
facts. 

Construed — 

False  pretense  is  sach  a  frandnlent  representation  of  an  existing  or  past  fact, 
by  one  who  knows  it  not  to  be  tme,  as  is  adapted  to  indnce  the  person  to 
whom  it  is  nuide  to  part  with  something  of  valne.  A  mere  promiae  to  do 
something  in  the  fature  is  not  such  a  pretense.— iStote  v.  Haines^  28  8.  C,  170. 

Indictment— 

Shonld  charge  that  the  defendant  made  the  false  pretenses  at  the  time, 
knowing  them  to  be  false.— J&. 

Stealing  grain  Sec.  164,  (24^7.)  Whosoever  shall  steal  from  the  field  any 
the  n^^!^  ^^  grain,  cotton  or  vegetables,  whether  severed  from  the  freehold  or 
i8^xm '  ^'  ^^*'  shaH  be  deemed  guilty  of  a  misdemeanor,  and  on  convic- 
77  *  \^  ^xa'  ^^^  thereof  shall  be  punished  by  imprisonment  for  not  more  than 
140.      '       '  five  years  or  by  a  fine  of  not  more  than  five  hundred  dollars. 

Com  growing  in  the  field  is  included  in  this  Section,  thoogh  not  eevored 
from  the  soil. — State  v.  Stephenson^  2  Bail.,  884. 
Peas  are  included  under  grain.— £%ate  v.  Williams,  2  Strob.,  475. 
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Indictment —  "^  — ■   «   ■—  ^ 

Fatally  defectiye,  that  charges  stealing  com  **  in  the  field ^^  instead  of  ''from 

the  field."-Seate  v.  Shuler,  19  S.  C,  142  ;  State  v.  Nelson,  28  S.  C,  16. 
Under  indictment  for  this  offense,  defendant  cannot  be  found  goilty  of  petit 

larceny.— iStote  t.  Washtn^Umy  26  S.  C,  604. 

JUDOUXNT— 

Arrested,  because  defendant  was  convicted  of  petit  larceny.— Sl^afe  v.  Waah- 
inffUm,  26  S.  C,  604. 

Sec,  166.  i^SOO.)  Whoever  shall  willfully,  unlawfully  and^JJJSVinVSt 
maliciously  cut,  shoot,  maim,  wound,  or  otherwise  injure  or  borgf^  &«. 
destroy,  any  horse,  mule,  neat  cattle,  hog,  sheep,  goat,  or  other  ji^  'im/xiT.; 
personal  property,  the  goods  and  chattels  of  another,  shall  bcc.  ()!l7i^"iu 
guilty  of  a  misdemeanor,  and  upon  conviction  thereof  shall  begg "a  b/  c'^rl 
filled  and  im{MiBDned  at  the  discretion  of  the  Judge  before  whom  i&J|  xm.,  m! 
the  case  shall  be  tried. 

Act  1857  not  repealed  by  the  Act  of  December  19, 1866.— iStofe  v.  Alexander, 
14  Rich.,  247. 

Not  determined  whether  a  dog  is  embraced  in  the  term  *'  other  x>er8onal 
property."— State  v.  Trapp,  14  Rich.,  208. 

iNDICnfENT — 

Is  sufficient  if  it  contain  a  general  description  of  the  offense  in  the  words  of 
the  Section,  although  the  manner  of  killing  be  not  described.- Stote  y.  Can- 
treU,  2  HiU,  389. 

If  it  charge  that  prisoner  shot  "one  sow,"  it  is  good.—State  ▼.  Shtibrick,  2 
8.  C,  21. 

Evidence — 

Not  necessary  to  prove  malice  towards  the  owner  of  the  property.— iStote  v. 
Toney,  15  8.  C,  409. 

The  capacity  of  defendant  nnder  fourteen  years  of  age  to  commit  the  crime 
may  be  determined  by  the  facts  of  the  case,  without  independent  evidence 
thereof. — lb. 

Sec.  166.  {2501,)  Whoever  shall  willfully,  unlawfully  and    Maucious  in- 
maliciously  cut,  mutilate,  deface,  or  otherwise  injure,  any  tree,  toiiw,  ac.^**^ 
house,  out-house,  fence  or  fixture  of  another,  or  commit  any  J857,  xn.,506, 
other  trespass  upon  real  property  in  the  possession  of  another, 
shall  be  guilty  of  a  misdemeanor,  and  upon  conviction  thereof 
shall  be  fined  and  imprisoned  at  the  discretion  of  the  Judge 
before  whom  the  case  shall  be  tried. 

Construed— 

A  mere  Ucense  to  plant  the  land  in  possession  of  owner  does  not  give  such 
possession  of  real  property  required  by  the  Section  as  would  sustain  an  indict- 
ment for  malicious  trespass  for  cutting  up  the  crop  planted.— ^State  v.  Oads- 
den,  20  8.  C,  456. 

Trial  Justices  had  no  jurisdiction  of  this  offense  before  Act  1892,  the  punish- 
ment being  left  to  the  discretion  of  the  trial  Judge.— State  v.  Mays,  24  S.  C,  190. 
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^'^"-^^^^  Sec.  167.  {^502.)  Whenever  any  person  shall  be  prosecuted 
cannot  Va  ▼  e  for  any  of  the  misdemeanors  in  the  two  preceding  Sections 
<Ata  act* on  created,  the  owner  of  the  property  injured  shall  not  have  the 

^^— j^ right  to  maintain  a  civil  action  for  the  same  injury. 

Marking  and  Scc.  168.  {250S,)  Whoever  shall  be  lawfully  convicted  of 
^HMdtog,  Ac,  willfully  and  knowingly  markings  branding  or  disfiguring  any 
"iJWrV.,  189,  horse,  mare,  gelding,  colt,  filly,  ass,  mule,  bull,  cow,  steer,  ox, 
115.  *'  or  calf,  of,  or  belonging  to,  any  person,  shall^  for  each  and  every 

horse,  mare,  gelding,  colt,  filly,  ass,  mule,  bull,  cow,  steer,  ox, 
calf,  of  which  he  shall  or  may  be  convicted  of  marking,  brand- 
ing or  disfiguring,  as  aforesaid,  be  subject  to  the  penalty  of  one 
hundred  dollars  or  to  imprisonment  for  a  term  not  exceeding 
six  months,  or  both,  in  the  discretion  of  the  Court ;  and  in  case 
the  said  offender  shall  afterwards  repeat  or  commit  a  like  offense, 
on  conviction  thereof  he  shall  be  liable  to  the  penalty  or  fine  of 
two  hundred  dollars  or  to  imprisonment  for  a  term  not  exceed- 
ing one  year,  or  both,  in  the  discretion  of  the  Court,  for  each  and 
every  horse,  mare,  gelding,  colt,  filly,  ass,  mule,  bull,  cow,  steer, 
ox,  or  calf,  by  him  so  marked,  branded  or  disfigured. 

Construed— 

Applies  only  to  such  fraudulent  marking,  ftc.,  as  intended  to  prevent  the 
owner  from  Imowing  his  property.— ;9^{ton  v.  doge,  Ghev.,  108. 

Shaving  the  mane  and  cropping  the  hair  from  the  tail  of  a  mare  does  not 
constitute  the  offense  of  disfiguring.— iStoto  v.  Smithy  Ghev.,  157. 

Indiotkent — 

Is  sufficient,  it  seems,  if  it  charge  the  offense  in  the  general  terms  of  tho 
Section.— 76, 

Marking  and  Scc.  169.  {250 J^,)  Whoever  shall  be  lawfully  convicted  of 
any ^^«  Ac. '  willfully  and  knowingly  marking,  branding  or  disfiguring  any 
1879,  v.,  140, 16.  sheep,  goat,  or  hog,  of,  or  belonging  to,  any  other  person,  shall, 
for  each  and  every  sheep,  goat,  or  hog,  of  which  he  shall  or  may 
be  convicted  of  marking,  branding  or  disfiguring,  as  aforesaid, 
be  subject  to  the  penalty  of  twenty-five  dollars  or  to  imprison- 
ment not  exceeding  twenty  days  ;  and  in  case  the  said  offender 
shall  afterwards  repeat  or  commit  a  like  offense,  on  conviction 
thereof  he  shall  be  liable  to  the  penalty  or  fine  of  fifty  dollars 
or  to  imprisonment  not  exceeding  thirty  days  for  each  and  eyery 
sheep,  goat  or  hog  by  him  marked,  branded  or  disfigured. 

Indictment  for  marking  a  hog  lies  under  this  Section.— ;Stote  v.  NichoUj  12 
Eich.,  672. 

Using  Btocic  Sec^  170.  Whoever  knowingly  and  willfully  shall  take  and 
CT^soonaept^""  usc  any  horse,  mare  or  mule  without  the  consent  of  the  owner 
i8e8,xviiL,434  thereof,  and  without  intent  to  steal  the  same,  shall  be  guilty  of 
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a  misdeineaiiory  and  upon  conviction  shall  be  punished  by  a  fine 
of  not  more  than  fifty  dollars  or  by  imprisonment  for  a  period 
of  not  more  than  six  months^  or  both  fine  and  imprisonment^  in 
the  discretion  of  the  Court. 

Sec.  171.  {1^90.)  Any  person,  other  than  owner,  who  shall  Removing, de- 
remove  or  destroy,  or  leave  down,  any  portion  of  any  fence  in  this  inffScwmfencS 
State  intended  to  enclose  animals  of  any  kind,  or  who  shall  leave  puntohSaent.^  * 
open  any  gate  or  leave  down  any  bars  or  other  structure  intended    ^^-^  •^• 
for  a  like  purpose,  shall  be  deemed  guilty  of  a  misdemeanor ;  and 
any  person  who  shall  willfully  or  negligently  violate  Section  1288 
of  Chapter  XXXV.,  Article  I.,  of  Part  I.  of  these  Statutes, 
shall  be  also  guilty  of  a  misdemeanor;   and  both  classes  of 
offenders  shall  be  punishable  by  a  fine  of  not  less  than  five  nor 
more  than  thirty  dollars  or  be  imprisoned  in  the  County  jail  not 
less  than  five  nor  more  than  thirty  days. 

Sec.  172.  {1191.)  Whenever  any  animal  shall  be  taken  up   Reecuioff tres- 
under  the  provisions  of  Chapter  XXXV.  of  Part  I.  of  these  miSdemeanor.  ^ 
Statutes,  it  shall  be  unlawful  for  any  person  to  rescue  the  same  NiefVb.  ^^^^'' 
or  deliver  it  from  the  custody  of  the  person  impounding  it ;  and 
whoever  shall  violate  this  provision  shall  be  deemed  guilty  of  a 
misdemeanor  and  be  punished  as  provided  in  the  preceding 
Section. 

Sec.  173.  (1192,  119S.)  It  shall  be  a  misdemeanor  for  any  Tmveuiur  out- 
person  willfully  to  walk,  drive,  ride,  or  to  allow  his  team  to  travel,  mi«iemea^D*o*r; 
outside  of  the  road  on  the  cultivated  lands  of  another,  punish- ^^jj,      - 
able  as  provided  in  this  Section  :  Provided,  That  in  case  any 
person  charged  with  this  misdemeanor  be  brought  before  or 
reported  to  a  Trial  Justice,  he  may  discharge  himself  from  any 
further  proceeding  therein  by  paying  such  fine,  within  the  above 
limits,  as  the  Trial  Justice  may  impose. 

In  all  criminal  prosecutions  for  violations  of  the  provisions  of    m  criminal 

at  Ions 

lant  may 
ilead  sadflfac- 
[on. 


this  and  the  two  preceding  Sections,  the  defendant  may  plead,  SSeSdant 
as  a  matter  of  defense,  the  full  satisfaction  of  all  reasonable  ^^ 


demands  of  the  party  or  parties  aggrieved  by  such  violation;    fb.,BM,  flio. 
and  upon  said  plea  being  legally  established,  and  upon  payment 
of  all  costs  accrued  up  to  the  time  of  such  plea,  he  shall  be  dis- 
charged from  farther  penalty. 

Sec.  174.  If  any  person  whose  fields  are  not  enclosed  by  a    penalty  for 
lawful  fence  shall  kill,  wound,  maim,  chase,  worry,  or  in  any  i^l?|^'c,*^^ 
manner  injure,  any  cattle,  horses,  mules,  hogs,  sheep,  or  goats,  ^^^^gs^u  ~ir 
which  shall  be  found  in  such  field,  whether  cultivated  or  not,  or 
cause  or  procure  the  same  to  be  done  by  any  other  person,  such 
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"^-^v^    person  so  offending  shall  be  deemed  guilty  of  a  misdemeanor, 

and  on  conviction  thereof  be  punished  by  a  fine  not  exceeding 

one  hundred   dollars  or  imprisonment  in  the  County  jail  not 

more  than  thirty  days. 

obetroction     Sec.  176.  (^505.)  Whoever  shall  cut  down,  throw,  or  faD,  or 

creeta!"  ***    cause  to  be  cut  down,  thrown,  or  fallen,  into  any  river  or  creek 

or  cut  in  this  State,  any  timber  or  tree,  and  shall  leave  the  said 

timber  or  trees  in  such  river,  creek,  or  cut,  for  the  space  of 

eight  and  forty  hours,  shall  be  deemed  guilty  of  a  misdemeanor, 

and  upon  conviction  thereof  before  a  Trial  Justice  or  other 

proper  officer  having  jurisdiction  in  such  cases  shall  be  fined 

not  exceeding  twenty-five  dollars  or  imprisoned  not  exceeding 

ten  days,  the  fine  in  such  cases  to  be  disposed  of  to  tiie  beaafii  at 

the  County  where  the  offense  was  committed. 

Entry  on  lands     Sec.  176.  {2607,)  Every  entry  on  the  lands  of  another  after 

~iS^i  ilT  ^^^^^  from  the  owner  or  tenant  prohibiting  the  same  shall  be 

xvm  W^'  deemed  a  misdemeanor,  and  be  punishable  by  fine  not  exceeding 

one  hundred  dollars  or  imprisonment  not  exceeding  thirty  days 

in  the  County  jail. 

CONSTBUED — 

Its  terms  most  be  taken  in  their  ordinary  acceptation,  and  they  do  not 
restrict  the  offense  to  those  only  who  so  enter  nnder  claim  of  title.— iSitaie  v. 
CockfiHd,  15  Rich.,  58. 

Nor  do  they  limit  the  remedy  to  i>erson  holding  the  legal  title,  bot  extend  it 
to  the  tenant  at  wiU.— ^SS^ite  v.  Oreen^  35  8.  C,  266. 

Snch  entry  is  a  misdemeanor  without  regard  to  intention.— J  b. 

Wabrant— 

Affidavit  for,  mnst  show  plainly  that  the  offense  charged  is  entiy  upon  lands 
with  notice,  and  not  mere  trespass  upon  them.— ^Sltote  ▼.  May^  24  8.  C,  190. 

Traspan  on  Soc.  177.  Any  person  or  persons  who  shall  trespass  upon  the 
ground?''"*^ grass  plats  or  flower  heds  of  the  State  House  grounds  to  cut 

1889,  xju  81?;  down,  deface,  mutilate  or  otherwise  injure  any  of  the  trees, 
shruhs,  grasses  or  flowers  on  said  grounds,  or  shall  commit  any 
other  trespass  upon  any  property  of  the  State,  real  or  personal, 
located  thereon,  shall  be  deemed  guilty  of  a  misdemeanor,  and 
upon  conviction  thereof  before  either  of  the  Trial  Justices  of 
the  city  of  Columbia  shall  be  fined  not  less  than  five  or  more 
than  one  hundred  dollars  or  be  imprisoned  not  less  than  five  or 
more  than  thirty  days. 

Watch  men     ^^^  ^^®  purpose  of  enforcing  the  provision  of  this  Section  the 

m^de  coMta-  watchmen  of  the  State  House,  or  either  of  them,  shall  have  the 

power  to  arrest  any  person  or  persons  committing  said  trespass 

upon  said  grounds,  and  to  carry  any  person  or  persons  so  arrested 
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before  either  of  the  Trial  Justices  of  the  city  of  Columbia,  to  be    '"-^v^^ 
dealt  with  as  herein  provided;  and  for  such  purpose  the  said 
watchmen  shall  have  all  the  powers,  privileges  and  immunities 
of  Constables. 

Sec.  178.  i^S^i.)  Any  person  who  shall  willfully  or  unlaw-  tojuiy  to tei©- 
fully  injure,  damage  or  destroy  any  pole  or  wire  of  any  telegraph,  i88i,lm^678. 
telephone  or  electric  light  company  in  this  State  shall  be  deemed 
guilty  of  a  misdemeanor^  and  upon  conviction  thereof  shall  be 
punished  by  fine  not  exceeding  one  hundred  dollars  or  im- 
prisonment not  exceeding  thirty  days,  or  both,  in  the  discretion 
of  the  Court  or  a  Trial  Justice. 

Sec.  179.   {1521 A  Whoever  willfully  does,  or  causes  to  be    obBtnicting 

done,  anything  with  intent  to  obstruct  any  engine  or  carriage  road. 

passing  upon  a  railroad,  or  with  intent  to  endanger  the  safety  of  ^^^ ^^"^ ^^' 
persons  conveyed  in  or  upon  the  same,  or  aids  or  assists  therein, 
shall  be  punished  by  imprisonment  in  the  State  Penitentiary  not 
more  than  five  years,  or  by  fine  not  exceeding  five  hundred  dol- 
lars and  imprisonment  in  the  County  jail  not  more  than  one  year. 

Sec.  180.  {1518,  1519.)  Whoever  willfully  and  maliciously  penalty  for in- 
injures  in  any  way  any  railroad  or  anything  appertaining  thereto,  isss^xvu^sm! 
or  any  material  or  instrument  for  the  construction  or  use  thereof, 
or  aids  or  abets  in  such  trespass,  shall  be  punished  by  fine  not 
exceeding  one  thousand  dollars  or  imprisonment  not  exceeding 
one  year. 

Whoever  commits  any  of  the  acts  mentioned  in  this  Section    wheo  life  is 
in  such  maimer  as  thereby  to  endanger  life  shall  be  punished  as  "***""* 
herein  provided,  or  by  imprisonment  in  the  Penitentiary  not 
exceeding  twenty  years. 

Sec.  181.  (1522,)  Whoever  breaks  and  enters  in  the  night  BreaWDginto 
time  any  railroad  car,  or  enters  in  the  night  time  without  break-  ^*JJ^J*^^^^^— 
ing,  or  breaks  and  enters  in  the  day  time,  or  shoots  with  any  fire- 
arms into  any  railroad  car  with  intent  to  commit  the  crime  of 
larceny  or  any  other  crime,  shall,  in  addition  to  any  other  pun- 
ishment now  prescribed  by  law  for  such  offense,  be  punished  by 
imprisonment  in  the  State  Penitentiary  not  exceeding  ten  years 
or  by  a  fine  not  exceeding  five  hundred  dollars. 

Sec.  182.   {152S.)  Whoever    unlawfully   and    intentionally  injury  to  eiec- 
injures,  molests  or  destroys  any  of  the  electric  signals  of  a  rail-  -ji;^^~ — 
road  corporation,  or  any  of  the  lines,  wires,  posts  or  any  other 
structure  or  mechanism  used  in  connection  with  such  signals  on 
any  railroad,  or  destroys  or  in  any  way  interferes  with  the  proper 
working  of  such  signals^  shall  be  deemed  guilty  of  a  misde- 
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''^"^v^"^    meanor,  and  upon  conviction  shall  be  punished  by  a  fine  not 
exceeding  five  hundred  dollars  or  by  imprisonment  not  exceed- 
ing two  years,  or  both. 
Penalty  for     Soc,  183,    (1622,)  No  person  shall  take  up  and  sell  any 
seiital  %wSd&  drifted  boat,  flat  or  other  water  craft,  lumber  or  timber  not  the 
timt«r  ^^thmit  property  of  such  person  without  accounting  for  the  same  ;  and 
if  any  person  shall  take  up  and  sell  any  drifted  boat,  flat  or  other 


ftoooantliig  for 
the  same. 


1868,  XII.,  2w.  ^ater  craft,  lumber  or  timber  without  paying  the  proceeds  to  the 
owner  on  application,  after  deducting  expenses,  such  person  shall 
be  liable  for  an  indictment  as  for  a  misdemeanor,  and  fined  and 
imprisoned  at  the  discretion  of  the  Court. 

Penalty  for  Scc,  184.  Whoever  shall  steal  any  crude  turpentine  of  the 
S^^Sn^^  value  of  five  dollars,  whether  dipped  or  scraped  from  the  trees  or 

1898,  XXI.,  606.  UQ^^  qj.  whether  barreled  or  not,  from  any  place  whatsoever,  shall 
be  deemed  guilty  of  a  misdemeanor,  and  on  conviction  thereof 
shall  be  punished  by  imprisonment  for  not  more  than  one  year 
or  by  a  fine  of  not  more  than  one  hundred  dollars  and  imprison- 
ment  not  exceeding  thirty  days. 

Note.— For  violation  of  drainage  laws  see  CbiM[>ter  XXXIV.,  Article  2  of  Part  L  of  tbeae 
Statutes. 


CHAPTER  XL 
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185.  Penalties  for  setting  up  lotteries. 
196.  Penalty  for  venturing  In  lotteries. 

187.  Penalty  for  selling  lottery  tickets. 

188.  Penalty  for  bringing  convicts  Into 
the  State. 

189.  Penalties,  bow  recovered. 

190.  Free  passes  and  franlu  problblted. 

191.  Issuing  of  free  passes,  Ac,  problblted. 

192.  No  gift  or  premium  to  be  offered  to 
tbe  purchaser. 


Sec 

195.  violations  of  Sections  1487  to  IMS.  In- 
elusive,  relating  to  warehousemen. 

194.  Penalty  for  keeping  false  booki  and 
accounts. 

196.  Fraudulent  mtsrepresentaltoD  of 
capital,  &c 

196.  Penalty   for    discounting    paision 
claim. 

197.  Penalty  for  making  fraodul^it  claim. 


"penalty  for  Scctioil  185,  {2596.)  Whoever  shall  pnblicly  or  privately 
siting  u  p  lot-  erect,  set  up,  or  expose  to  be  played,  drawn,  or  thrown  at,  or 
1762,  IV.,  180, 81  shall  cause  or  procure  to  be  erected,  set  up,  exposed  to  be  played, 
drawn,  or  thrown  at,  any  lottery,  under  the  denomination  of  sale 
of  houses,  land,  plate,  jewels,  goods,  wares,  merchandise,  or 
other  things  whatsoever,  or  for  money,  or  by  any  undertaking 
whatsoever,  in  the  nature  of  a  lottery,  by  way  of  chances,  either 
by  dice,  lots,  cards,  balls,  numbers,  figures,  or  tickets,  or  who 
shall  make,  write,  print,  or  publish,  or  cause  to  be  made,  writr 
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ten,  or  published,  any  scheme  or  proposal  for  any  of  the  pur-  ""^^y^^ 
poses  aforesaid,  and  shall  be  convicted  of  any  of  the  offenses 
aforesaid,  on  any  indictment  for  the  same,  at  the  Court  of  Gen- 
eral Sessions,  shall  forfeit  the  sum  of  one  thousand  dollars,  one- 
third  part  thereof  to  and  for  the  use  of  this  State,  one-third  part 
thereof  to  the  informer,  and  the  other  third  part  thereof  to  the 
County  where  the  offense  shall  be  committed ;  and  shall,  also, 
for  every  such  offense,  be  committed  by  the  said  Court  to  the 
common  jail  for  the  space  of  twelve  months. 

Baffliiig  is  not  lottery.— SVate  y.  Pinchback,  2  MiU,  128. 

Sec.  186.  {2697.)  Whoever  shall  be  adventurer  in,  or  shall    Penalty  for 
pay  any  moneys  or  other  consideration,  or  shall  in  any  way  con- 10^^68^°* 
tribute  unto  or  upon  account  of,  any  such  sales  or  lotteries,  shall    ■^^"  •*• 
forfeit,  for  every  such  offense,  the  sum  of  one  hundred  dollars, 
to  be  recovered,  with  costs  of  suit,  by  action  or  indictment  in  any 
Court  of  competent  jurisdiction  in  this  State,  one  moiety  thereof 
to  and  for  the  use  of  the  State,  and  the  other  moiety  thereof  to 
the  person  or  persons  who  shall  inform  and  sue  for  the  same. 

Sec.  187.  {2698.)  It  shall  be  unlawful  to  offer  for  sale  any    penalty  for 

lottery  tickets,  or  to  open  or  keep  any  office  for  the  sale  of  lot-  ^keS^ ^ 

tery  tickets ;  and  if  any  person  shall  offend  against  any  of  the  i84fl,xi.,«68,ii 
provisions  of  this  Section,  he  shall  on  conviction  thereof  forfeit 
and  pay  to  the  State  a  sum  not  exceeding  ten  thousand  dollars  ; 
and  it  shall  be  the  duty  of  the  County  Treasurer  of  the  County 
to  prosecute  the  offender. 

A  i>art  of  the  Act  as  it  then  stood,  in  1822,  held  to  be  miconstitutional.~<Sifato 
v.  Allen,  2  McC.,  55. 

Sec.  188.  {2599.)  Every  master  or  person  having  charge  of    Penalty  for 
any  ship  or  other  vessel  who  shall  bring  into  this  State  any  con-victe'Sto*'tVe 
victed  malefactor  or  person  ordered  for  transportation,  for  any  ^^*  v.  gy^gi. 
crime  or  offense  whatever,  from  any  foreign  country.  State,  or 
dominion,  the  ship  or  vessel  bringing  such  persons  shall  be  obliged 
to  leave  the  port  in  which  she  shall  arrive  within  ten  days  after 
arrival,  and  shall  not  be  permitted  to  take  or  receive  on  board 
any  lading  whatsoever,  on  pain  of  forfeiture  of  such  ship  or  ves- 
sel ;  and  if  any  master  shall  land,  or  suffer  to  be  landed,  or  dis- 
pose of  the  time  or  service  of  such  person  for  the  payment  of  hfs 
passage  or  any  other  claim  or  demand,  such  master  of  vessel,  or 
other  person  having  the  charge  thereof,  shall  forfeit  and  pay  for 
every  convicted  malefactor  or  person  ordered  for  transportation 
which  such  master  shall  bring  into  this  State  and  offer  to  dis- 
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^■^"v^-^    pose  of,  on  indenture  or  other  contract  for  service,  the  sum  of 

twenty-five  hundred  dollars. 

Penalties,  bow     Soc.  189.  {^600,)  The  fines  and  forfeitures  inflicted  by  the 

^iraT^ssTfis^  preceding  Section  shall  and  may  be  recovered  by  indictment,  to 

which  any  persop  offending  shall  be  compelled  to  give  security  to 

abide  the  issue  of  the  suit ;  one  half  of  which  forfeiture  shall  go 

to  the  prosecutor  who  shall  inform  and  sue  for  the  same,  and  the 

other  half  for  the  benefit  of  the  State. 

anVfnmkf*"*     '^®^'  1®®*  ^*  ®^*^  ^®  unlawful  for  any  person  while  a  member 

wwted. of  the  Senate  or  House  of  Representatives,  State  or  National,  or 

1801   XX    1047 

•  any  State  or  County  official,  or  any  Judge  of  a  Court  of  record  of 
this  State,  to  use  any  free  pass,  express  or  telegraph  frank,  or 
complimentary  ticket,  or  to  ride  without  paying  the  usual  fare 
on  any  railroad  in  this  State.     Any  person  upon  conviction  of 
foTiSM™®'^'*  violation  of  the  provisions  of  this  Section  shall  be  deemed 
guilty  of  a  misdemeanor,  and  shall  be  liable  to  a  fine  not  to 
exceed  five  hundred  dollars  or  imprisonment  not  to  exceed  six 
months. 
The  lame  of     Soc.  191,  It  shall  be  unlawful  for  any  transportation  or 
franifflprSittSu  transmitting  company,  or  any  person  representing  same,  to  issue, 
^'  or  to  offer  to  issue,  a  free  pass  or  any  special  or  reduced  rates,  not 

common  to  the  public,  to  any  member  of  the  Legislature  of  this 
State,  or  member  of  Congress  from  this  State,  or  any  State  or 
County  official,  or  any  Judge  of  a  Court  of  record  in  this  State. 
Any  company  or  person,  upon  conviction  of  a  violation  hereof, 
Panishment  shall  be  deemed  guilty  of  a  misdemeanor,  and  shall  bo  fined  not 
less  than  five  hundred  dollars,  or  shall  be  imprisoned  not  less 
than  six  months,  in  each  case. 
No  gift  or  pre-     Scc,  192.  No  person  shall  sell,  exchange,  or  dispose  of,  any 
Sreref  to °t he  article  of  food,  or  attempt  to  do  so,  upon  any  representation, 
^]^^^^78i2:  advertisement,  notice,  or  inducement,  that  anything  other  than 
what  is  specially  stated  to  be  the  subject  of  the  sale  or  exchange 
is,  or  is  to  be,  delivered  or  received,  or  in  any  way  connected 
with,  or  a  part  of,  the  transaction,  as  a  gift,  prize,  premium,  or 
reward  to  the  purchaser.    Any  person  violating  any  of  the  pro- 
visions of  this  Section  shall  be  deemed  guilty  of  a  misdemeanor. 
Penalty.        and  upon  conviction  thereof  shall  be  fined  not  exceeding  one 
hundred  dollars  or  by  imprisonment  not  exceeding  thirty  days. 
Warehouse-     Scc.  193.  Any  Warehouseman,  wharfinger,  inspector,  custo- 
So^c&n  secl  dian,  or  other  person,  who  shall  willfully  violate  any  of  the  pro- 
gons  of  Chapter  yigj^j^jg  ^f  Sections  1437,  1438,  1439,  1440,  1441  and  1442  of 
1887,  XIX.,  858.  Chapter  XLII.  of  Part  I.  of  these  Statutes  shall  be  deemed 


lb. 
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guilty  of  a  misdemeanor,  and  upon  indictment  and  conviction    ^— "v— -^ 
shall  be  fined  in  any  sum  not  exceeding  five  hundred  dollars,  or    Penalty, 
be  imprisoned  for  a  term  not  exceeding  one  year,  or  both. 

Sec.  194,  The  intentional  keeping  of  any  false  books  by  any    penalty  for 
corporation  organized  under  Chapters  XLVIII.  or  XLIX.  of  books  and  L- 
Part  I.  of  these  Statutes,  whereby  any  one  is  injured,  shall  be  a  i«86,iixT645, 
misdemeanor  upon  the  part  of  those  concerned  therein,  and  they  •^^• 
shall,  upon  trifd  and  conviction,  be  fined  or  imprisoned,  in  the 
discretion  of  the  Court. 

Sec.  196.  Any  Director  or  other  officer  or  stockholder  of  any    Fraud  n  lent 

»i#w«  Av^w*  J  J  mlarepraBenta- 

manufacturinfi:  company  in  this  State  who  shall  knowingly  or  tion  of  capital, 

.„-   „  °  XV  J  i^jix-  ^'^^  oorpora- 

willfuUy  make,  or  cause  to  be  made,  any  fraudulent  misrepre- tion  a  miade- 
sentation,  or  misrepresentations,  as  to  either  the  capital,  property  isss,  xix.,  iu4. 
or  resources  of  said  corporation  shall  be  held  guilty  of  a  misde- 
meanor, and  upon  conviction  thereof  shall  be  punished  by  fine  of 
not  more  than  two  thousand  dollars  or  imprisonment  for  not    Penalty, 
longer  than  two  years,  or  both,  at  the  discretion  of  the  Court. 

Sec,  196.  Any  person  who  shall  discount,  shave,  or  in  any    Penalty  for 
manner  speculate  in,  the  claim  or  application  of  any  soldier,  sailor,  Ac.,  pension 
or  widow,  made  under  the  pension  laws  of  this  State  shall  be  guilty  lasr,  iix:78S8: 
of  a  misdemeanor,  and  upon  conviction  shall  be  fined  not  exceed- 
ing one  thousand  dollars  or  imprisonment  not  .exceeding  thirty 
days,  or  both,  at  the  discretion  of  the  Court. 

Sec.  197.  Any  person  who  shall  fraudulently  personate  any    Penaihr  for 
soldier,  sailor,  or  widow,  for  the  purpose  of  obtaining  the  benefit  of  lent  cjaima. 
the  pension  laws  of  this  State,  or  who  shall  knowingly  make  or         ^^' 
cause  to  be  made  any  false  application  or  statement,  or  by  any 
false  or  fraudulent  statement  procure  such  statement  to  be  made, 
approved  or  paid,  shall  be  guilty  of  a  misdemeanor,  and  upon  con- 
viction shall  be  punished  by  fine  not  exceeding  two  hundred  dol- 
lars or  imprisonment  not  exceeding  six  months,  or  both,  at  the 
discretion  of  the  Court. 
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CHAPTER  XII. 
Offenses  Against  the  Public  Peace. 

BBO.  I   8B0. 

198.  CoDsplnoy  affaJnst  penons.  |     807.  Sherflh,  Ac,  to  enforce  preoedlnf 

109.  If  other  aUnes  committed,  how  pun-  i  provisions. 

Ished.  '      908.  Jnrtodlctton  of  Circidt  GonttB. 

500.  Shertlb,  Ac.«  to  eiecnte  wammts. 
May  call  out  posse  comftattis. 

501.  Penalty  for  hindering  offlcen  or  rescu- 
ing prisoners. 

908.  Persons  injured  may  prosecute  County 
for  damages. 


Mobs  akd  Riots. 
208.  Owners  of  bulldlnRS  destroyed  by« 
Indemnified. 

904.  When  damages  cannot  be  recovered. 

905.  Persons  Injured  may  sue  participants. 
208.  County  (Commissioners  may  prosecute 

offenders. 


OF  iNBXmftKCnOK  OB  RSBELUON. 

900.  Governor  to  call  out  militia ;  when. 
910.  ProdamatioD  to  dlspetse. 

211.  Mllltla  subject  to  Articles  of  War. 

212.  Penalty  for  disobedience  of  ordeit. 
218.  Governor  to  take  possessioii  cf  td^ 

graph;  when. 
214.  Governor  to  employ  sufficient  force 

to  suppress  Insurrection,  Ac 
216.  Governor  may  suspend  hdbeoM  cor* 

pus, 
216.  Prize  fighting  prohibited. 


Of  Conspiracy. 

Conspiracy  Scction  198.  (^^07.)  If  anytwo  or  more  persons  shall  band 
^i^^rv!!^  or  conspire  together,  or  go  in  disgniee  upon  the  public  highway, 
•2*  or  upon  the  premises  of  another,  with  intent  to  injure,  oppress 

or  violate  the  person  or  property  of  any  citizen  because  of  his 
political  opinion  or  his  expression  or  exercise  of  the  same,  or  shall 
attempt,  by  any  means,  measures,  or  acts,  to  hinder,  prevent  or 
obstruct  any  citizen  in  the  free  exercise  and  enjoyment  of  any 
right  or  privilege  secured  to  him  by  the  Constitution  and  laws  of 
the  United  States,  or  by  the  Constitution  and  laws  of  this  State, 
such  persons  shall  be  deemed  guilty  of  a  felony,  and  on  conviction 
thereof  be  fined  not  less  than  one  hundred  or  more  than  two  thou- 
sand dollars  or  be  imprisoned  not  less  than  six  months  or  more 
than  three  years,  or  both,  at  the  discretion  of  the  Court,  and 
shall  thereafter  be  ineligible  to,  and  disabled  from,  holding  any 
office  of  honor,  trust  or  profit  in  this  State. 
If  other  crime     Soo.  199.  {^^68, )  If  in  violating  any  of  the  provisions  of  Sec- 
J2!S^^  tions  198  and  201  of  this  Chapter  any  other  crime,  misdemeanor 
lb.,  88.         Qf  felony  shall  be  committed,  the  offender  or  offenders  shall,  on 
conviction  thereof,  be  subjected  to  such  punishment  for  the  same 
as  is  attached  to  such  crime,  misdemeanor  and  felony  by  the  exist- 
ing laws  of  this  State. 
to^S  ^:     Sec.  200.  i^seo.)  it  shall  be  the  duty  of  all  Sheriffs,  Con- 
oJS  poSewwfi  stables,  and  other  officers  who  may  be  specially  empowered,  to 
^^/^  §G obey  and  execute  all  warrants  and  other  processes  issued  under 
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the  provisions  of  Section  198  to  204  inclusive  of  this  Chapter,  ^— '>^— ^ 
to  them  directed  ;  and  should  any  Sheriff,  Constable,  or  other 
officer  specially  empowered  refuse  to  receive  such  warrant  or 
other  process,  when  tendered  to  him,  or  neglect  or  refuse  to 
execute  the  same,  he  shall,  on  conviction  thereof,  be  fined  in  the 
sum  of  five  hundred  dollars,  to  the  use  of  the  citizens  deprived 
of  the  rights  secured  by  the  provisions  of  this  Chapter,  or  be  im- 
prisoned in  the  County  jail,  in  the  discretion  of  the  Court.  And 
the  better  to  enable  the  Sheriffs,  Constables,  and  other  officers 
specially  empowered  to  execute  all  such  warrants  and  other  pro- 
cesses as  may  be  directed  to  them,  they  shall  have  authority  to 
summon  and  call  to  their  aid  the  bystanders  or  posse  comitatus 
of  the  proper  County  ;  and  all  persons  refusing  to  obey  the  sum- 
mons or  call  of  the  officers  thus  empowered  shall  be  deemed 
guilty  of  a  misdemeanor,  and  on  conviction  thereof  be  punished. 
And  such  warrants  and  other  processes  shall  run  and  be  executed 
by  said  officers  anywhere  within  the  Circuit  or  County  in  which 
they  are  issued. 

Sec.  201,  (2570,)  Any  person  who  shall  hinder,  preventer  Penalty  for 
obstruct  any  officer  or  other  person  charged  with  the  execution  cere  or  reBcaing 
of  any  warrant  or  other  process  issued  under  the  provisions  of  ^^.;5ei;87.~ 
Sections  198  to  207  inclusive  of  this  Chapter  in  arresting  any 
person  for  whose  apprehension  such  warrant  or  other  process  may 
have  been  issued,  or  shall  rescue,  or  attempt  to  rescue,  such  per- 
son from  the  custody  of  the  officer  or  person  or  persons  lawfully 
assisting  him,  as  aforesaid,  or  shall  aid,  abet  or  assist  any  person 
so  arrested,  as  aforesaid,  directly  or  indirectly,  to  escape  from 
the  custody  of  the  officer  or  person  or  persons  assisting  him,  as 
aforesaid,  or  shall  harbor  or  conceal  any  person  for  whose  arrest 
a  warrant  or  other  process  shall  have  been  issued,  so  as  to  pre- 
vent his  discovery  and  arrest,  after  notice  or  knowledge  of  the 
fact  of  the  issuing  of  such  warrant  or  other  process,  shall,  on 
conviction  for  either  of  said  offenses,  be  subject  to  a  fine  of  not 
less  than  fifty  nor  more  than  one  thousand  dollars  or  imprison- 
ment of  not  less  than  three  months  nor  more  than  one  year,  or 
both,  at  the  discretion  of  the  Court  having  jurisdiction. 

Sec.  202.  (2571.)  Any  citizen  who  shall  be  hindered,  pre-  Peraons  injur- 
vented  or  obstructed  in  the  exercise  of  the  rights  and  privileges  cute^omiSytor 
secured  to  him  by  the  Constitution  and  laws  of  the  United  States  -^,*^v.^  mi, 
or  by  the  Constitution  and  laws  of  this  State,  or  shall  be  injured  J|i'»  JJ^*  ^^'•' 
in  his  person  or  property  because  of  his  exercise  of  the  same,  may 
plaim  and  prosecute  the  County  in  which  the  offense  shall  be 
22 
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committed  for  any  damages  he  shall  sustain  thereby ;  and  the 
said  County  shall  be  responsible  for  the  payment  of  such  damages 
as  the  Court  may  award,  which  shall  be  paid  by  the  County  Trea- 
surer of  such  County  on  a  warrant  drawn  by  the  County  Super- 
visor thereof;  which  warrant  shall  be  drawn  by  the  County 
Supervisor  as  soon  as  a  certified  copy  of  the  judgment  roll  is 
delivered  to  him  in  his  oflBce. 

Of  Mobs  and  Riots. 

Owners  of  Soc.  203.  {2572.)  In  all  cases  where  any  dwelling  house, 
rtroyed  ^y,  in^  building,  or  any  property,  real  or  personal,  shall  be  destroyed  in 
T87i7iiv.~56r  consequence  of  any  mob  or  riot,  it  shall  be  lawful  for  the  person 
•^-  or  persons  owning  or  interested  in  such  property  to  bring  suits 

against  the  County  in  which  such   property  was  situated  and 
being,  for  the  recovery  of  such  damages  as  he  or  they  may  have 
sustained  by  reason  of  the  destruction  thereof  ;  and  the  amount 
which  shall  be  recovered  in  said  action  shall  be  paid  in  the  man- 
ner provided  by  Section  202  of  this  Chapter. 
When  damages      Scc.  204,  (2573,)  No  person  or  persons  shall  be  entitled  to 
covemi.**^  ^^  the  recovery  of  such  damages  if  it  shall  appear  that  the  destruc- 
ih.,%\o.       tion  of  his  or  their  property  was  caused  by  his  or  their  illegal 
conduct,  nor  unless  it  shall  appear  that  he  or  they,  upon  knowl- 
edge had  of   the   intention  or  attempt  to  destroy  his  or  their 
property,  or  to  collect  a  mob  for  that  purpose,  and  sufficient  time 
intervening,  gave  notice  thereof  to  a  Constable,  Sheriff  or  Trial 
Justice  of  the  County  in  which  such  property  was  situated  and 
being  ;  and  it  shall  be  the  duty  of  such  Constable,  Sheriff  or 
Trial  Justice,  upon  receipt  of  such  notice,  to  take  all  legal  means 
necessary  for  the  protection  of  such  property  as  is  attacked,  or 
threatened  to  be  attacked  ;  and  if  such  Constable,  Sheriff  or  Trial 
Justice,  upon  receipt  of  such  notice,  or  upon  knowledge  of  such 
intention   or   attempt   to   destroy  such   property,  in  any  wise 
received,  shall  neglect  or  refuse  to  perform  his  duty  in  the  premi- 
ses, he  or  they  so  neglecting  or  refusing  shall  be  liable  for  the 
damages  done  to  such  property,  to  be  recovered  by  action,  and 
shall  also  be  deemed  guilty  of  a  misdemeanor  in  office,  and  on 
conviction  thereof  shall  forfeit  his  commission, 
pereons  Injur-     Scc.  205,  (^'^7'^.)  Nothing  in  the  foregoing  Sections  of  this 
tteiTSnte."^  P*^"  Chapter  shall  be  construed  to  prevent  the  person  or  persons 
1871,  XIV.,  562,  whose  property  is  so  injured  or  destroyed  from  having  and  main- 
taining his  or  their  action  against  all  and  every  person  and  per- 
sons engaged  or  participating  in  said  mob  or  riot,  to  recover 
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full  damages  for  any  injury  sustained  :  Provided^  however,  That 
no  damages  shall  be  received  by  the  party  injured  against  any  of 
the  said  rioters  for  the  same  injury  for  which  compensation  shall 
be  made  by  the  County. 

Sec,  206,  {2575,)  It  shall  be  lawful  for  the  County  Supervisor    county  super- 
of  the  County  against  which  damages  shall  be  recovered  under  aecute^oSSd^ 
the  provisions  of  this  Chapter  to  bring  suit  or  suits  in  the  name  ^.^ei2*i8Q8, 
of  the  County  against  any  and  all  persons  engaged  or  in  any^^'^»*^- 
manner  participating  in  said  mob  or  riot,  and  against  any  Con- 
stable, Sheriff,  Trial  Justice,  or  other  officer  charged  with  the 
maintenance  of  the  public  peace,  who  may  be  liable,  by  neglect 
of  duty,  to  the  provisions  of  this  Chapter,  for  the  recovery  of  all 
damages,  costs  and  expenses  incurred  by  said  County  ;  and  such 
suits  shall  not  abate  or  fail  by  reason  of  too  many  or  too  few 
parties  defendant  being  named  therein. 

Sec,  207.  {2576.)  Sheriffs,  Constables,  and  other  officers  in    sherUte,  Ac., 
the  several  Circuits  or  Counties  vested  with  powers  of  arresting,  cedSag  provi- 
imprisoning  and  bailing  offenders  against  the  laws  of  this  State,  i87i'xiv.,660, 
are  hereby  specially  authorized  and  required  to  institute  proceed-  •*• 
ings  against  all  and  every  person  and  persons  who  shall  violate 
the  provisions  of  the  preceding  Sections  of  this  Chapter,  and 
cause  him  and  them  to  be  arrested,  imprisoned,  or  bailed,  as  the 
case  may  require,  for  a  trial  before  such  Court  as  shall  have 
jurisdiction  of  the  offense. 

Sec,  208.  (2577,)  The  Circuit  Courts  of  this  State,  within   JurtodJction  of 

n#w,    .www.     \  y  7  ClTCUlt  COUrtS. 

their  respective  Circuits,  in  the  Counties  of  which  the  Circuits  ~  fb^^, 
are  respectively  composed,  shall  have  cognizance  of  all  offenses 
committed  against  the  provisions  of  Sections  198  to  206,  inclusive, 
of  this  Chapter. 

Of  Insurrection  or  Rebellion. 

Sec,  209.  {2578.)  Whenever,  by  reason  of  unlawful  obstruc-    Governor  to 
tions,  combinations  or  assemblages  of  persons,  or  rebellion  against  when"^        ^ 
the  authority  of  the  government  of  this  State,  it  shall  become  j  j^^^*  ^^-^  ^^ 
impracticable,  in  the  judgment  of  the  Governor  of  the  State,  to 
enforce,  by  the  ordinary  course  of  judicial  proceedings,  the  laws 
of  the  State  within  any  County  or  Counties  of  the  State,  it  shall 
be  lawful  for  the  Governor  of  the  State  to  call  forth  the  militia 
of  any  or  all  of  the  Counties  in  the  State  and  employ  such  parts 
thereof  as  he  may  deem  necessary  to  enforce  the  faithful  execu- 
tion of  the  laws  or  to  suppress  such  rebellion. 
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^■^"^'''^  Sec.  210.  {2^79. )  Whenever  in  the  judgment  of  the  Governor 
todteperee.       it  may  be  necessary  to  use  the  military  force  hereby  directed  to 

/b.,  86,82.  |j^  employed  and  called  forth,  the  Governor  shall  forthwith,  by 
proclamation,  command  such  insurgents  to  disperse  and  retire 
peaceably  to  their  respective  abodes  within  a  limited  time. 

Muitia subject  Soo.  211.  {2680,)  The  militia  so  called  into  the  service  of 
war.    ^  the  State  shall  be  subject  to  the  same  rules  and  articles  of  war 

lb.,  18.  a^  troops  of  the  United  States,  and  be  continued  in  the  service 
of  the  State  until  discharged  by  proclamation  by  the  Governor : 
Provided,  That  such  continuance  in  service  shall  not  extend 
beyond  sixty  days  after  the  commencement  of  the  regular  session 
of  the  General  Assembly,  unless  the  General  Assembly  shall 
expressly  provide  therefor  :  Provided,  further,  That  the  militia 
so  called  into  the  service  of  the  State  shall,  during  their  term  of 
service,  be  entitled  to  the  same  pay,  rations  and  allowances  for 
clothing  as  are  or  may  be  established  by  law  for  the  army  of  the 
United  States. 

Pemattes  for  Sec.  212.  {^681.)  Every  oflBcer,  non-commissioned  officer  or 
grtS??'^"'^  ""^  private  of  the  militia  who  shall  fail  to  obey  the  orders  of  the 

r b.,  8  4.  Governor  of  the  State  in  any  of  the  cases  before  recited  shall  forfeit 
a  sum  not  exceeding  one  yearns  pay,  and  not  less  than  one  month's 
pay,  to  be  determined  by  a  court  martial ;  and  such  officer  shall 
be  liable  to  be  cashiered  by  sentence  of  court  martial,  and  be 
incapacitated  from  holding  a  commission  in  the  militia  for  a  term 
not  exceeding  twelve  months,  at  the  discretion  of  the  court ;  and 
such  non-commissioned  officer  and  private  shall  be  liable  to  im- 
prisonment by  a  like  sentence,  on  failure  of  the  payment  of  fines 
adjudged  against  them,  for  one  calendar  month  for  every  twenty- 
five  dollars  of  such  fine. 

Governor  to  Sec.  213.  (2582,)  The  Govemor  of  the  State,  when,  in  his 
of  telegraph^  judgment,  the  public  safety  may  require  it,  is  hereby  authorized 

^h^%t, *^  ^^®  possession  of  any  or  all  of  the  telegraph  lines  in  the 

State,  their  offices  and  appurtenances  ;  to  take  possession  of  any 
or  all  railroad  lines  in  the  State,  their  rolling  stock,  their  offices, 
shops,  buildings,  and  all  their  appendages  and  appurtenances ;  to 
prescribe  rules  and  regulations  for  the  holding,  using  and  main- 
taining of  the  aforesaid  telegraph  and  railroad  lines  in  the  man- 
ner most  conducive  to  the  interest  and  safety  of  the  Govern- 
ment ;  to  place  under  military  control  all  the  officers,  agents  and 
employees  belonging  to  the  telegraph  and  railroad  lines  thus 
taken  possession  of,  so  that  they  shall  be  considered  a  part  of 
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the  military  establishment  of  the  State,  subject  to  all  the  restric-    "— ->r^-^ 
tions  imposed  by  the  rules  and  articles  of  war. 

Sec.  214.  {^583,)  The  Governor  is  authorized  to  employ  as    Governor  to 
many  persons  as  he  may  deem  necessary  and  proper  for  the  sup-  |?tfo^.^^^^" 
pression  of  such  insurrection,  rebellion,  or  resistance  to  the  laws  ;  j^®^*  ^^-  ^' 
and  for  this  purpose  he  may  organize  and  use  them  in  such  man- 
ner as  he  may  judge  best  for  the  public  welfare. 

Sec.  215.  {^584,)  If,  during  any  insurrection,  rebellion,  or  Governor  may 
unlawful  obstruction  of  the  laws,  as  set  forth  in  Section  209  of  S^i^,  whep!" 
this  Chapter,  the  Governor  of  the  State,  in  his  judgment,  shall  ^''•'•'^• 
deem  the  public  safety  requires  it,  he  is  authorized  to  suspend 
the  privilege  of  the  writ  of  habeas  corpus  in  any  case  throughout 
the  State  or  any  part  thereof  ;  and  whenever  the  said  privilege 
shall  be  suspended,  as  aforesaid,  no  military  or  other  officer  shall 
be  compelled,  in  answer  to  any  writ  of  habeas  corpus^  to  return 
the  body  of  any  person  or  persons  detained  by  him  by  authority 
of  the  Governor ;  but  upon  the  certificate,  under  oath,  of  the 
officer  having  charge  of  any  one  so  detained,  that  such  person  is 
detained  by  him  as  a  prisoner  under  the  authority  of  the  Gov- 
ernor, further  proceedings  under  the  writ  of  habeas  corpus  shall 
be  suspended  by  the  Judge  or  Court  having  issued  the  said  writ, 
so  long  as  said  suspension  by  the  Governor  shall  remain  in  force 
and  said  rebellion  continue. 

Sec.  216.  It  shall  be  unlawful  for  any  person  or  persons  to    priEejtstitiiiff 
engage  in  prize  fighting,  or  to  be  a  second  in  a  prize  fight,  within  ^s,  ixi.,«r7. 
the  limits  of  this  State  ;  and  any  person  violating  the  provisions 
of  this  Section  shall  be  punished  by  a  fine  of  not  exceeding  one 
thousand  dollars  or  imprisonment  not  exceeding  three  years,  or 
both  fine  and  imprisonment,  in  the  discretion  of  the  Court. 


Digitized  by  V:iOOQIC 


THE  CRIMINAL  STATUTES 


CHAPTER  XIII. 
OfTenses  Against  Public  Justice. 


Of  Perjury. 
Perjury. 

ProciulDff  wltnen  to  commit  perjury. 
DlsposltloQ  of  forfeiture. 
False  swearing  before  pereons  author- 
ized to  administer  oatbs. 
Additional  punishment  for  perjury. 
Perjury  for  President  or  Cashier  to 
make  false  returns. 
Felony  to   receive    deposits    after 
Imowledge  of  insolvency. 
False  swearing  before  Courts  for  the 
arbitration  of  mercantile  disputes  in 
the  city  of  Charleston. 

Bribery. 
Giving  or  offering  bribes  to  officers. 
Acceptanoe'of  bribes  by  officers. 
Corrupting  Jurora.  Ac. 
Accepting  bribes  by  Jurors,  Ac, 
Bribery  to  pr«cure  office. 
Penalty  for  accepting  bribes. 

281.  Informer  free  from  arrest. 

Of  Aiding  Escapes  and  Prisoners. 

282.  Of  aiding  escapes  from  prisons  and 
rescuing  prisoners. 


Sec. 
217. 
218. 
219. 
220. 

221. 


228. 


226. 
226. 
227. 


280. 


SEC. 
228.  Aiding  escapes  from  an  officer. 

284.  Jailer  or  other  officer  willfallysDffsr- 
Ing  escapes. 

CONCERNiKO  Elections. 

285.  Betting  on  elections. 

286.  Voting  more  than  once. 

287.  Bribery  at  election. 

288.  Oirerlng  to  procure  votes  by  brtbery. 

289.  Abusing  voters,  4c. 

240.  Place  of  trial ;  Inf  ormer*s  share,  Ac 

241.  Assault,  Ac,  cHi  account  of  poUtteal 
opinion. 

I      242.  Perjury  to  swear  fUsely  by  vot^s. 
I      248.  Punishment  of  Managers  atprtmary 

election  for  violating,  Ac 
244.  Punishment  of  officers  for  neglect  or 

corrupt  conduct. 
I      245.  Penalty  for  messengers  and  othen 
>  defeating  due  delivery  of  certificates. 

246.  Punishment  lor  neglect  or  oomipt 
I             conduct  on  part  of  officer  or  messen- 
ger. 

247.  Punishment  for  violatloo  of  'elecdoo 
I  laws. 


Of  Perjury. 

peijury  and     SectiOH  217.  (^^^^  )  Whoever,  either  by  the  subornation, 

Sriurr*^^''  °  ^  unlawful  procurement,  sinister  persuasion  or  means,  of  any  other 

VeuzT^V;  person,  or  by  his  own  act,  consent,  or  agreement,  shall  willfully 

"     '    *  and  corruptly  commit  any  manner  of  willful  perjury,  by  his 

deposition  in  any  of  the  Courts  of  this  State,  or  being  examined 

ad  perpetuam  rei  mernoriam,  and  being  thereof  duly  convicted, 

shall  be  fined  in  the  sum  of  one  hundred  dollars,  and  shall  suffer 

imprisonment  by  the  space  of  six  months,  and  the  oath  of  such 

person  shall  not  be  received  in  any  Court  of  record  within  this 

State. 

Perjury  consists  in  false  swearing'  without  any  regard  to  the  form  of  the 
oath.— Pafrtcfc  v.  Smoke,  3  Strob.,  152. 

The  false  swearing  must  be  vnllful  and  corrupt.— <Sto<«  v.  Cockran^  1  BaiL, 
50. 

It  must  relate  to  some  fact  material  to  the  issue.— iS^o^  v.  Hattaway,  2  N. 
&  McC.,*118  ;  State  v.  Kennerty,  10  Rich.,  162. 

If  done  to  mitigate  sentence,  it  is  perjury.-  State  v.  Keenan,  8  Itich.,  456. 

Perjury  cannot  be  committed  in ;  giving  evidence  in  a  cause  of  which  Court 
had  no  jurisdiction.— iSfaie  v.  Jenkins,  2  S.  C,  121. 

Nor  before  arbitrators  not  having  power  to  administer  an  oath.— iSStot«  v. 
McCroskey,  8  McC,  808.  But  it  was  assigned  on  oath  before  a  Justice  of  the 
Peace,  on  investigation  before  arbitrators.— iStote  v.  Stephenaon^  4  McC.,  166. 
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Indictment  —  "^  -    y 

Wbich  charges  that  the  oath  was  taken  on  the  Gospels  will  not  be  sustained 
by  proof  that  the  oath  was  taken  with  uplifted  hand  —State  v.  Porter^  2  Hill, 
«11. 

Where  it  sufficiently  charges  a  common  law  -perjury y  its  conclusion  against 
the  statute,  &c.,  may  be  regarded  as  surplusage.— ^a*«  v.  Kennedy y  10  Rich., 
152. 

Sufficient  to  allege  that  defendant  was  duly  sworn.— State  v.  Farrow,  10 
Rich.,  165. 

Not  defective  in  failing  to  allege  that  the  proceeding  before  Trial  Justice 
was  commenced  by  information  under  oath.— State  v.  Byrd,  2  S.  C,  18. 

It  need  not  allege  that  the  matter  sworn  to  was  material  to  the  issue.— 76. 

EVIDSNCE — 

Testimony  showing  location  of  defendant,  when  it  affects  the  issue,  is  ma- 
terial.—5to^c  V.  Byrd,  2  S.  C,  18. 

Two  witnesses  not  necessary  to  disprove  facts  sworn  to ;  but  where  there  is 
only  one,  indei)endent  evidence  ought  to  be  addnced.—State  v.  Heyward,  1  N. 
&  McC.,  546. 

Same  amount  of  testimony  required  to  prove  the  facts  sworn  to  as  the 
falsity  of  the  o&tti.— State  v.  Howard,  4  McC,  159. 

One  who  ha»  been  charged  with  crime  by  the  oath  of  defendant  is  a  compe- 
tent witness.— iSto^e  v.  McKennan,  Harp.,  802. 

Prosecutor  was  a  competent  witness  unless  he  had  immediate  interest  in  the 
Tocoird,— State  v.  Farrow,  10  Rich.,  165. 

Vbrdict— 

Where  it  finds  guilty  of  perjury  before  two  i)erson8,  and  the  indictment 
charges  it  before  one  of  them,  the  variance  is  fatal.— /Sitote  v.  Mayson,  3  Brev., 
284. 

Judgment— 

Will  be  arrested  when  the  words  stated  do  not  from  the  face  of  the  indict- 
ment appear  to  be  m&terisA,— State  v.  Hey  ward,  1  N.  &  McC,  546. 

Sec.  218.  (25S2,)  Whoever  shall  unlawfully  and  corruptly  Procuring  wit- 
procure  any  witness  or  witnesses,  by  letters,  rewards,  promises,  ?|J?ai7;*p€^- 
or  by  any  other  sinister  and  unlawful  means  whatsoever,  to  com-  wmpeTeift  *?o 
mit  any  willful   and  corrupt   perjury,  in  any  matter  or  cause  Stwf  *^®''®" 
whatsoever,  in  suit  and  variance,  by  any  writ,  action,  complaint,    ih.,%^ 
or  information,  in  any  wise  touching  or  concerning  any  lands, 
tenements,  or  hereditaments,  goods,  chattels,  debts,  or  damages, 
in  any  of  the  Courts  of  this  State,  or  shall  unlawfully  and  cor- 
ruptly procure  or  suborn  any  witness  or  witnesses  which  shall  be 
sworn  to  testify  in  perpetuam  rei  rnemortam,  shall  be  fined  in 
the  sum  of  two  hundred  dollars,  and  shall  be  imprisoned  for  the 
space  of  six  months,  unless  such  fine  shall  be  sooner  paid,  and 
thenceforth  shall  not  be  received  as  a  witness  in  any  Court  of 
record  within  this  State. 

An  attorney  convicted  of  an  attempt  to  suborn  a  witness,  stricken  from  the 
roU  of  attorneys.- fl^tafe  v.  Holding,  1  McC.,  379. 
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Sec.  219,  {^583.)  The  one  moiety  of  the  fine  imposed  by  the 
preceding  Sections  of  this  Chapter  shall  be  for  the  State,  and 


1712,^^88;  w!  ^^^  other  moiety  to  such  person  as  shall  be  grieved,  hindered  or 

molested  by  reason  of  the  offense  or  offenses  before  mentioned 

that  will  sue  for  the  same  by  action  in  any  Court  of  competent 

jurisdiction. 

False  swear-     gec.  220,  (^53 ^,)  Whoever  shall,  willfully  and  knowingly, 

sons  aathorized  swear  falsely  in  taking  any  oath  required  by  law,  and  adminis- 

^ttaL tered  by  any  person  directed  or  permitted  by  law  to  administer 

1888,  VI.,  486.  g^j^jj  02Lt\i,  shall  be  deemed  guilty  of  perjury,  and,  on  conviction, 
incur  the  pains  and  penalties  of  that  offense. 

Such  offense  may  be  assigned  for  making  false  affidavit  before  one  officer, 
charging  another  with  a  misdemeanor.— ^Stote  v.  Cocfcran,  1  Bail.,  501. 

One  cannot  be  tried  for  perjury  for  taking  an  oath  falsely  before  an  ofBoer 
not  qualified  to  administer  it.— State  v.  Heyward^  1  N.  &  McC.,  546. 

It  cannot  be  assigned  as  perjury  to  make  a  false  affidavit  on  application  tat 
naturalization,  as  to  previous  residence.— 5iafe  v.  Helle^  2  HiU,  290. 

It  is  not  necessary  to  constitute  the  crime  of  perjury  under  this  Section  that 
the  matter  falsely  swore  to  should  be  material  to  the  issue.  It  is  sufficient  if 
the  oath  was  required  by  law,  was  administered  by  one  authorized  to  do  so, 
and  was  willfully  and  knowingly  ts!isi&.— State  v.  Byrd^  28  S.  C,  18. 

Indictment — 

Need  not  charge  that  the  Court  at  which  the  oath  was  taken  had  jurisdic- 
tion of  the  subject  mski^r.— State  v.  Byrd^  28  S.  C,  18. 

Additional     Sec,  221.  {2535.)  Besides  the  punishment  already  to  bein- 
^n^men^  for  flj^j-g^  ^y  law  for  80  great  crimes,  it  shall  and  may  be  lawful  for 
.178^7,  f  1 1.;  the  Court  or  Judge  before  whom  any  person  shall  be  convicted 
of  willful  and  corrupt  perjury,  or  subornation  of  perjury,  to 
order  and  send  such  person  to  the  State  Penitentiary,  there  to  be 
kept  to  hard  labor  for  any  term  or  time  not  exceeding  the  term 
of  seven  years. 
Peijury  for     Soo.  222.  (IH^.)  Any  President  or  Cashier  of  any  bank  of 
CMhieJtomake  ^^^^^  swearing  falsely  to  any  account  required  by  the  provisions 
'^"tn^roo"  ^^  Section  1458,  Part  1.,  of  these  Statutes  shall  be  deemed  guilty 
"  of  perjury,  and  shall  be  subject  to  the  pains  and  penalties 
thereof. 
Felony  to  re-     Sec.  223.  {134S.)  It  shall  be  felony  for  any  President,  Direc- 
ft  f  tVr**know£  <^or,  Manager,  or  Cashier,  or  other  oflBcer,  of  any  banking  institu- 
e^^  of  iMoi-  ^j^jj  ^  receive  any  deposits  or  trusts,  or  to  create  any  debts  for 
1877,  XVI.,  282.  guch  Corporation,  after  he  shall  become  aware  that  such  corpora- 
tion is  insolvent ;  and  every  ofl&cer  of  such  failing  corporation 
shall  become  personally  liable  to  the  amount  of  such  deposits  or 
trusts  received  by  him,  or  with  his  knowledge  or  assent,  in  any 
such  case,  to  the  person  thereby  damaged,  whether  criminal 
prosecution  be  made  or  not ;  and  all  persons  convicted  of  felony, 
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as  herein  provided,  shall  be  punished  by  imprisonment  for  a  term    "■^^^— ^ 
of  not  less  than  one  year  and  by  a  fine  of  not  less  than  one  thou- 
sand dollars. 

Sec.  224.  AH  willful  false  swearing  in  any  proceeding  under  ^Fahe^w- 
the  provisions  of  Chapter  LXXXIX.,  Part  I.,  of  these  Statutes  oourt^for^t^ 
shall  be  deemed  and  held  to  be  willful  perjury,  and  indictable  mercMiuie  dte- 

^     ^     •"  pates  In  the  dty 

and  punishable  as  such.  ofCharieBton. 

187«,XVi.,46. 

Of  Bribery, 

Sec.  225,  (^536,)  Whoever  corruptly  gives,  offers,  or  prom-    GtviDgoroir- 

ises  to  any  executive,  legislative  or  judicial  officer  after  his  elec-  offlcere. 

tion  or  appointment,  either  before  or  after  he  is  qualified  or  has  jj^'^^"**' 
taken  his  seat,  any  gift  or  gratuity  whatever,  with  intent  to 
influence  his  act,  vote,  opinion,  decision  or  judgment  on  any 
matter,  question,  cause  or  proceeding  which  may  be  pending  or 
may  by  law  come  or  be  brought  before  him  in  his  ofl&cial  capacity, 
shall  be  punished  by  imprisonment  in  the  State  Penitentiary  at 
hard  labor  not  exceeding  five  years,  or  by  fine  not  exceeding  three 
thousand  dollars  and  imprisonment  in  jail  not  exceeding  one 
year. 

Sec.  226.  {2587.)  Every    executive,   legislative   or  judicial    Acceptance  of 
oflBcer  who  corruptly  accepts  a  gift  or  gratuity,  or  a  promise  to^^  ^^  °°' 
make  a  gift  or  to  do  an  act  beneficial  to  such  an  officer,  under    ^^.,83. 
an  agreement,  or  with  an  understanding  that  his  vote,  opinion 
or  judgment  shall  be  given  in  any  particular  manner,  or  on  any 
particular  side  of  any  question,  cause  or  proceeding  which  is  or 
may  be  by  law  brought  before  him  in  his  official  capacity,  or  that, 
in  such  capacity,  he  shall  make  any  particular  nomination  or 
appointment,  shall  forfeit  his  office,  be  forever  disqualified  to 
hold  any  public  office,  trust  or  appointment  under  the  laws  of 
this  State,  and  be  punished  by  imprisonment  in  the  State  Peni- 
tentiary at  hard  labor  not  exceeding  ten  years,  or  by  fine  not 
exceeding  five  thousand  dollars  and  by  imprisonment  in  jail  not 
exceeding  two  years. 

IlfDICTMBNT— 

Against  a  member  of  Congress  is  not  arrested  by  the  privileges  secured  to 
Bepreeentatives  by  the  Gonstitntion  of  the  United  States.— /Sfafe  v.  Smalls, 
11  S.  C,  262. 

No  duplicity  in  charging  in  a  count  the  corrupt  acceptance  of  a  gift  and  of 
the  promise  to  make  one.— /&. 

Not  defective  for  repugnancy,  because  it  charges  the  corrupt  acceptance  of 
a  bribe  to  vote  for  a  question  which  was,  and  might  be,  by  law,  brought 
before  the  defendant  as  State  Senator.— /&. 

When  charging  a  bribe  to  vote  for  a  certain  resolution,  it  is  sufficient  to 
designate  it  by  its  title  only.— /  6. 
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-^V^— ^  EVIDBNCB— 

Journals  of  the  Senate  are  the  highest  legal  proof  of  the  pendency  of  a  mat- 
ter before  that  body  at  a  particular  time.— State  v.  Smalls,  11  S.  C,  262. 

Where  accomplice  testified  that  the  bribe  was  by  bank  check,  it  is  compe- 
tent to  prove  by  the  books  of  the  same  bank  a  credit  to  defendant  for  Uke 
amount  two  days  after  the  bribery.— 76. 

Corrupting  Scc.  227.  {2538,)  Whoever  corrupts,  or  attempts  to  corrupt, 
^i859*Mvr809  ^^y  y^^'^^y  arbitrator,  umpire  or  referee,  by  giving,  offering  or 
•*•  promising  any  gift  or  gratuity  whatever,  with  intent  to  bias  the 

opinion  or  influence  the  decision  of  such  juror,  arbitrator,  umpire 
or  referee  in  relation  to  any  cause  or  matter  pending  in  the 
Court,  or  before  an  inquest,  or  for  the  decision  of  which  such 
arbitrator,  umpire  or  referee  has  been  chosen  or  appointed,  shall 
be  punished  by  imprisonment  in  the  State  Penitentiary  at  hard 
labor  not  exceeding  five  years,  or  by  fine  not  exceeding  one 
thousand  dollars  and  imprisonment  in  jail  not  exceeding  one 
year. 

Party  charged  with  this  offense  cannot  be  punished  by  rule  to  show  cause, 
as  for  contempt,  but  only  by  indictment.— iStote  v.  Elachwelly  10  S.  C,  35. 

Acceptance  of     Scc.  228.  (^539.)  If  any  person  summoned  as  a  juror,  or 

wrbcB  yjurore,  ^jj^^g^^  ^^j.  appointed  as  an  arbitrator,  umpire,  or  referee,  cor- 

ib.,  14.         ruptly  receives  any  gift  or  gratuity  whatever  from  a  party  to  a 

suit,  cause  or  proceeding,  for  the  trial  or  decision  of  which  such 

juror  has  been  summoned,  or  for  the  heanHg  or  d^nrmination 

of  which  such  arbitrator,  umpire  or  referee  has  been  chosen  or 

appointed,  he  shall  be  punished  by  imprisonment  in  the  State 

Penitentiary  at  hard  labor  not  exceeding  five  years,  or  by  fine 

not  exceeding  one  thousand  dollars  and  imprisonment  in  jail  not 

exceeding  one  year. 

Bribery  to  pro-     gec,  229.  (^^40.)  If  any  person  shall,  directly  or  indirectly, 

1^4,  vi.!^,  «2  offer,  give  or  engage  to  pay  any  sum  of  money  or  other  valuable 

consideration  to  another,  in  order  to  induce  such  other  person 

to  procure  for  him,  by  his  interest,  influence,  or  any  other  means 

whatsoever,  any  oflBce  or  place  of  trust  within  this  State,  or  shall 

offer,  give,  promise  or  bestow  any  reward  by  meat,  drink  or 

otherwise  for  the  aforesaid  purpose,  and  be  thereof  convicted, 

he  shall  forfeit  the  sum  of  not  less  than  one  nor  more  than  five 

hundred  dollars  and  suffer  imprisonment  for  a  term  of  not 

exceeding  six  months. 

Penalty  for     Sec,  230.  (^«^4^.)  If  any  person  shall  receive  of  another  any 

aoceptinKbribeB  ^^^  ^^  money,  or  reward  of  meat,  drink,  or  otherwise  valuable 

consideration,  for  procuring  or  assisting  to  procure  any  office  or 

place  of  trust  in  this  State  for  any  other  person  whatever,  and 
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be  thereof  convicted,  he  shall  forfeit  the  sum  of  not  more  than    ""-"v— ^ 
one  hundred  dollars  and  suffer  imprisonment  at  the  discretion 
of  the  Court  having  cognizance  of  the  same  ;  and  if  such  offender 
be  in  any  office,  he  shall,  on  the  conviction,  be  disabled  from 
holding  the  same. 

Sec.  231.  (-^^.)  If  either  of  the  parties  offending  as  afore-  ^^niformer  ftw 
said  shall  give  information,  upon  oath,  against  the  other  offend-    ih.,%i, 
ing  party  and  shall   duly  prosecute  such  information,   such 
informer  shall  be  free  from  the  penalties  aforesaid. 

Of  Aiding  Escapes  and  Prisoners, 

Sec,  232.  (25JfS,)  Whoever  conveys  into  a  jail,  house  of  cor-  Aiding  escapes 
rection.  State  Penitentiary,  house  of  reformation,  or  other  like  rescuing  prtoon- 
place  of  confinement,  any  disguise,  instrument,  tool,  weapon,  origjji-^i  ^44^15 
other  thing  adapted  or  useful  to  aid  a  prisoner  in  making  his 
escape,  with  intent  to  facilitate  the  escape  of  any  prisoner  there 
lawfully  committed  or  detained,  or  by  any  means  whatever  aids 
or  assists  such  prisoner  in  his  endeavor  to  escape  therefrom, 
whether  such  escape  is  effected  or  attempted  or  not,  and  who- 
ever forcibly  rescues  any  prisoner  held  in  custody  upon  any  con- 
viction or  charge  of  offense,  shall  be  punished  by  imprisonment 
in  the  State  Penitentiary,  at  hard  labor,  not  exceeding  seven 
years ;  or,  if  the  person  whose  escape  or  rescue  was  effected  or 
intended  was  charged  with  an  offense  not  capital,  nor  punishable 
by  imprisonment,  then  by  imprisonment  in  the  State  Peniten- 
tiary, at  hard  labor,  not  exceeding  two  years,  or  by  fine  not 
exceeding  five  hundred  dollars. 

Sec.  233,  {^''^■kJf-)  Whoever  aids  or  assists  a  prisoner  in  escap-  Aiding  escapes 
ing,  or  attempting  to  escape,  from  an  officer  or  person  who  has  ~7b.,  le. 
the  lawful  custody  of  such  prisoner  shall  be  punished  by  impris- 
onment in  the  State  Penitentiary,  at  hard  labor,  not  exceeding 
two  years,  or  by  fine  not  exceeding  five  hundred  dollars. 

Sec,  234.  (2oJ^,)  If  a  jailer  or  other  officer  willfully  suffers   Jailer  or  ouier 

,  .  ,     T  .   ^.  .     .      ,  officer  willfully 

a  pnsoner  in  his  custody,  upon  conviction  or  on  any  criminal  suffering 

charge,  to  escape,  he  shall  suffer  the  like  punishment  and  penal-  ^b^j^. 

ties  as  the  prisoner  suffered  to  escape  was  sentenced  to,  or  would 
be  liable  to  suffer  upon  conviction  of  the  crime  or  offense  where- 
with he  stood  charged. 

Indictment — 

Lay  agamst  two  Justices,  who  admitted  to  bail  one  who  was  charged  with 
murder.— S^a^e  v.  Arthur^  1  McM.,  456. 

Sufficient  to  set  out  that  prisoner  did  escape  in  any  words  that  express  it.^ 
State  V.  Mayberry,  8  Strob.,  144. 
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^— ^^Y'^-^        Not  objectionable^  because  the  Constable,  who  had  not  been  formally  ap- 
pointed and  qnalifled,  was  charged  with  negligence  as  a  lawful  Constable.— /b. 

Concerning  Elections. 

Betting  on     Soc.  235.  {25Jf.6,)  Whoever  shall  make  any  bet  or  wager  of 
1^!*^  «r«i  °^^^®y»  ^^  wager  of  any  other  thing  of  value,  or  shall  have  any 
share  or  part  in  any  bet  or  wager  of  money,  or  wager  of  any 
other  thing  of  value,  upon  any  election  in  this  State  shall  be 
deemed  guilty  of  a  misdemeanor,  and,  upon  conviction  in  any 
Court  of  Sessions  in  this  State,  shall  be  fined  in  a  sum  not 
exceeding  five  hundred  dollars  and  be  imprisoned  not  exceeding 
one  month  ;  one  half  of  the  fine  to  go  to  the  informer,  and  the 
other  half  to  the  use  of  the  State, 
voung  more     Scc.  236.  (^^i^.)   If  any  person  qualified  by  the  Constitu- 
eiertiww^*^  *  **  tion  and  laws  of  this  State  to  vote  at  any  election  for  members 
^  1858,  xiIm  781,  Qf  t;he  Cougrcss  of  the  United  States,  members  of  the  Legisla- 
ture of  this  State,  Sheriff,  Clerk,  Judge  of  Probate,  or  other 
County  officer.  Mayor  and  Aldermen  of  any  city,  Intendant  and 
Wardens  of  any  incorporated  town,  officers  of  militia  or  volun- 
teer organizations  of  the  State,  or  at  any  other  election,  now 
required,  or  that  shall  hereafter  be  required,  by  law,  to  be  held 
within  this  State,  shall  vote  more  than  once  at  such  election  for 
the  same  office,  such  person  so  voting  more  than  once  shall  be 
deemed  guilty  of  a  misdemeanor,  and  upon  conviction  thereof 
shall  be  fined  and  imprisoned  at  the  discretion  of  the  Judge 
before  whom  the  case  shall  be  tried. 
Bribery  at     ScC.  237.  (251^8.)  If  at  any  election  hereafter  held  within 
^^^FtbT  ^^^^  State  for  members  of  the  Congress  of  the  United  States, 
•*•  members  of  the  Legislature  of  this  State,  Sheriff,  Clerk,  Judge 

of  Probate,  or  other  County  officer.  Mayor  and  Aldermen  of  any 
city,  Intendant  and  Wardens  of  any  incorporated  town,  officers 
of  the  militia  or  volunteer  organizations  of  the  State,  or  at  any 
other  election,  now  required,  or  that  shall  hereafter  be  required, 
.by  law,  to  be  held  within  this  State,  any  person  shall,  by  the 
payment,  delivery  or  promise  of  money,  or  other  article  of  value, 
procure  another  to  vote  for  or  against  any  particular  candidate 
or  measure,  the  person  so  promising  and  the  person  so  voting 
shall  each  be  guilty  of  a  misdemeanor,  and  upon  conviction 
thereof  shall  for  the  first  offense  be  fined  in  any  sum  not  less 
than  one  hundred  dollars  nor  more  than  five  hundred  dollars 
and  imprisoned  for  any  term  of  time  not  less  than  one  month  nor 
more  than  six  months  ;  and  for  the  second  offense  shall  be  fined 
in  any  sum  not  less  than  five  hundred  dollars  nor  more  than  five 
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thousand  dollars  and  imprisoned  for  any  period  of  time  not  less    '"-^>r"-^ 
than  three  months  nor  more  than  twelve  months. 

Sec.  238,  {251/9.)  If  at  any  election  as  in  Section  236  of  this  offering  to  pro- 

Chapter  is  mentioned  any  person  shall  offer  or  propose  to  procure  bSteiy. ^ 

another  by  the  payment,  delivery  or  promise  of  money  or  other  ^^-^^ 
article  of  value  to  vote  for  or  against  any  particular  candidate  or 
measure,  or  shall  offer  or  propose,  for  the  consideration  of  money 
or  other  article  of  value  paid,  delivered  or  promised,  to  vote  for 
or  against  any  particular  candidate  or  measure,  such  person  so 
offering  to  procure  or  vote  shall  be  deemed  guilty  of  a  misde- 
meanor, and  upon  conviction  thereof  shall  be  fined  and  impris- 
oned at  the  discretion  of  the  Court. 

Sec.  239.  (2550,)  If  any  person  shall,  at  any  of  the  elections    Abusing  vot- 

in  any  city,  town,  ward  or  polling  precinct,  threaten,  maltreat  ^'^-gs; 

or  abuse  any  voter  with  a  view  to  control  or  intimidate  him  in 
the  free  exercise  of  his  right  of  suffrage,  such  offender  shall 
suffer  fine  and  imprisonment  at  the  discretion  of  the  Court. 

Sec.  240.  {2561.)  All  offenses  against  the  provisions  of  Sec-    piaoe of  trial; 
tions  229,  230,  231  and  239  of  this  Chapter  shall  be  heard,  tried  |^^'™«'^«^ 
and  determined  before  the  Court  of  General  Sessions,  and  the    '^^•'•^ 
pecuniary  penalties  accruing  thereby  shall  go,  one-third  to  the 
informer  and  the  remainder  to  the  State. 

Sec.  241.  {2552,)    Whoever  shall  assault  or  intimidate  any    Afwauit,  Ac. 
citizen  because  of  political  opinions,  or  the  exercise  of  political  S^ioSf^opin- 
rights  and  privileges  guaranteed  to  every  citizen  of  the  United  ^^-j^—^ 
States  by  the  Constitution  and  laws  thereof,  or  by  the  Constitu-  »i-  ' 
tion  and  laws  of  this  State,  or  for  such  reason  discharge  such 
citizen  from  employment  or  occupation,  or  eject  such  citizen 
from  rented  house  or  land  or  other  property,  such  person  shall 
be  deemed  guilty  of  a  misdemeanor,  and  on  conviction  thereof 
be  fined  not  less  than  fifty  or  more  than  one  thousand  dollars,  or 
be  imprisoned  not  less  than  three  months  or  more  than  one  year, 
or  both,  at  the  discretion  of  the  Court. 

Sec.  242.  Any  voter  who  shall  swear  falsely  at  any  primary    perjury  to 
election,  in  taking  the  prescribed  oath,  or  shall  personate  another  Ufby^votS!^' 
person  and  take  the  oath  in  his  name,  in  order  to  vote,  shall  be    ^888,  xx„  5." 
guilty  of  perjury,  and  be  punished,  upon  conviction,  as  for 
perjury. 

Sec.  243.  Any  Manager  at  any  primary  election  in  this  State  Ponisbment  of 
who  shall  be  guilty  of  willfully  violating  any  of  the  duties  primal *eVeo- 
devolved  upon  such  position  shall  be  guilty  of  a  misdemeanor,  iiJ^  a^  vioiat- 
^nd  upon  conviction  thereof  shall  be  punished  by  fine  not  to    ^^-^^ 
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exceed  one  hundred  dollars  or  imprisonment  not  to  exceed  six 
months  ;  and  any  Manager  who  shall  be  guilty  of  fraud  or  cor- 
ruption in  the  management  of  such  election  shall  be  guilty  of  a 
misdemeanor,  and  upon  conviction  thereof  shall  be  fined  in  a 
sum  not  to  exceed  five  hundred  dollars,  or  imprisonment  for  a 
term  not  to  exceed  twelve  months,  or  both,  in  the  discretion  of 
the  Court, 
pimtehment of      Scc.  244.  {HO,)  If  any  officers  on  whom  any  duty  is  enjoined 
SSilS*Sf*a)?-  ia  Chapters  10,  II  and   12  of  Part  I.  of  these  Statutes  shall  be 
1^^  xvLflijei  ^^^^^y  ^^  ^^y  willful  neglect  of  such  duty,  or  of  any  corrupt  con- 
duct in  the  execution  of  the  same,  and  be  thereof  convicted,  he 
shall  be  deemed  guilty  of  a  misdemeanor,  punishable  by  fine  not 
exceeding  five  hundred  dollars  or  imprisonment  not  exceeding 
one  year. 
Penalty  for      ScC.  245.  (J^O,)  If  any  of  the  messengei-s  shall  be  guilty  of 
ShSl^^tiSff  <iG8troying  the  certificates  intrusted  to  their  care,  or  willfully 
certiflSte^^^^^S  ^^y  ^^^  ^^^^  s^*^^   defeat  the  due  delivery  of  them,  as 
lb.         directed  by  Chapters  10,  11  and  12  of  these  Statutes,  he  shall  be 
punished  by  imprisonment  in  the  Penitentiary,  at  hard  labor, 
for  a  term  not  less  than  two  nor  exceeding  four  years ;  and  if 
any  person  shall  be  found  guilty  of  taking  away  from  any  of  the 
said  messengers,  either  by  force  or  in  any  other  manner,  any 
such  certificates  intrusted  to  his  care,  or  willfully  doing  any  act 
that  shall  defeat  the  due  delivery  thereof,  as  directed    by  the 
Chapters  above  mentioned,  he  shall  be  punished  by  imprisonment 
in  the  Penitentiary,  at  hard  labor,  for  not  less  than  two  nor 
exceeding  four  years, 
pimiflbment      Scc.  246.  (^^7'.)  If  any  officer  or  messenger  on  whom  any 
coiTup?«mduS  duty  is  enjoined  in  the  Chapters  above  mentioned  shall  be  guilty 
cer^mLaSn-  ^^  8,ny  willful  neglect  of  such  duty,  or  of  any  corrupt  conduct  in 
?®"'  -  -  the  execution  of  the  same,  and  be  thereof  convicted,  he  shall  be 

deemed  guilty  of  a  misdemeanor,  punishable  by  fine  not  exceed- 
ing five  hundred   dollars  or  imprisonment  not  exceeding  one 
year. 
PunJsiiment     ScC.  247.  (^^^')  Every  person  who  shall  vote  at  any  general, 
eiection^SSSs.^'  special  or  municipal  election  who  is  not  entitled  to  vote,  and 
i^'         every  person  who  shall  by  force,  intimidation,  deception,  fraud, 
bribery,   or  undue  influence,   obtain,   procure  or  control  the 
vote  of  any  elector  to  be  cast  for  any  candidate  or  measure  other 
than  is  intended  or  desired  by  such  elector,  or  who  shall  violate 
any  of  the  foregoing  provisions  in  regard  to  elections,  shall  be 
punished  by  a  fine  of  not  less  than  one  hundred  nor  more  than 
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one  thousand  dollars,  or  by  imprisonment  in  jail  not  less  than 
three  months  nor  more  than  twelve  months,  or  both,  within  the 
discretion  of  the  Court. 


CHAPTER  XIV. 
Offenses  Against  Chastity,  Morality  and  Decency. 


Sec. 


249. 


850. 
851. 


Abducdng  a  maid    under  sixteen 
years  of  age. 

Abducting,  deflowering  or  contract- 
ing matrimony  with  a  woman  under 
sixteen  years  of  age. 
Bigamy. 
Adultery. 
Adultery  defined. 
Fornication  defined. 


Sec. 
264.  Buggery. 

266.  Penalty  for  publiabing  obscene  books 
Ac. 

266.  Punishment  for  exhibiting  indecent 
pictures. 

267.  Cock    fighting    declared   a   misde- 
meanor. 

266.  Punishment  for  incest. 


Section  248.  (2585,)  Whoever,  above  the  age  of  fourteen    Abducting 
years,  shall  unlawfully  take  or  convey,  or  cause  to  be  taken  or  Sen 'yws'^f 
conveyed,  any  maid  or  woman-child  unmarried,  being  within  the  *^*^  g  p  ^  m 
age  of  sixteen  years,  out  of  or  from  the  possession  and  against  ^'.g^^^*  ii' 
the  will  of  the  father  or  mother  of  such  child,  or  out  of  or  from 
the  possession  and  against  the  will  of  such  person  or  persons  as 
then  shall  happen  to  have,  by  any  lawful  ways  or  means,  the 
order,  keeping,  education  or  governance  of  any  such  maiden  or 
woman-child,  shall,  on  conviction,  suffer  imprisoment  for  the 
space  of  two  years,  or  else  shall  pay  such  fine  as  shall  be  adjudged 
by  the  Court. 

Indictment-- 

Mtist  state  that  the  defendant  was  above  the  age  of  fourteen  years  and  that 
the  i)erson  taken  away  was  a  maid  or  woman-child.— /SlCa^c  v.  CBannon,  1 
BaU.,  144. 

The  defendant  most  be  brought  within  all  the  material  words  of  the  Sec- 
tion.—/  6. 

Bad,  if  it  charge  disjunctively,  that  defendant  *'did  take  and  convey  away 
or  caused  to  be  taken  and  carried  away."— / 6. 

It  may  join  two  counts,  one  under  this  Section,  and  one  under  the  following 
Section.— -Slfate  v.  TidweU,  5  Strob.,  1. 

Sec.  249.  {2586.)  Whoever  shall  so  take  away,  or  cause  to  Abducting, 
be  taken  away,  as  aforesaid,  and  deflower,  any  such  maid  or ^2t7a'cifing 
woman-child,  as  aforesaid,  or  shall,  against  the  will  or  unknowing  J*^^^^^^ 
of  or  to  the  father  of  any  such  maid  or  woman-child,  if  the  father  ^J^^  y®*"  **' 
be  in  life,  or  against  the  will  or  unknowing  of  the  mother  of  any  ~4'a  6~p7 AltfT, 
such  maid  or  woman-child,  (having  the  custody  or  governance  Sse,  84.  '  " 
of  such  child,  if  the  father  be  dead,)  by  secret  letters,  messages, 
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^""^v^"^  or  otherwise,  contract  matrimony  with  any  such  maid  or  woman- 
child,  shall,  on  conviction,  suffer  imprisonment  for  five  years,  or 
else  shall  pay  such  fine  as  shall  be  adjudged  by  the  Court ;  one 
moiety  of  which  fine  shall  be  for  the  State,  and  the  other  moiety 
to  the  parties  grieved. 

Applied,  as  a  wise  and  salutary  law  for  the  protection  of  inexperienced 
females  of  aU  conditions.— Stote  v.  Findlay,  2  Bay,  418. 

Indictment— 

May  join  count  under  this  Section  with  a  count  under  the  preceding  Sec- 
tion.—iStofe  V.  Txdwell,  5  Strob.,  1. 

Vbrdict— 

If  general  under  such  indictment  of  two  counts,  fixes  the  greater  degree  of 
guilt  in  this  Section,  as  well  upon  him  who  marries  the  woman-child,  as  upon 
him  who  aided.— <Sltate  v.  Tidwelly  5  Strob,  1. 

Bigamy.  Scc.  250.  {^^S7,)  Whoever,  being  married,  and  whose  hus- 

m±'  \  *^5fl8-  ^*^^  ^^  ^^^®  ^^  °^^  remained  continually  for  seven  years  beyond 
1874,  XV.V  608. '  the  sea,  or  continually  absented  himself  or  herself,  the  one  from 
the  other,  for  the  space  of  seven  years  together,  the  one  of  them 
not  knowing  the  other  to  be  living  within  that  time ;  or  who 
were  not  marrried  before  the  age  of  consent ;  or  where  neither 
husband  nor  wife  is  under  sentence  of  imprisonment  for  life  ;  or 
whose  marriage  has  not  been  annulled  by  decree  of  a  competent 
tribunal  having  jurisdiction  both  of  the  cause  and  the  parties, 
shall  marry  another  person,  the  former  husband  or  wife  being 
alive,  shall,  on  conviction,  be  punished  by  imprisonment  in  the 
Penitentiary  for  not  more  than  five  years  nor  less  than  six 
months,  or  by  imprisonment  in  the  jail  for  six  months  and  by  a 
fine  of  not  less  than  Hve  hundred  dollars. 

Applied  against  a  nephew  who  had  lawfuUy  married  his  aunt  and  while  she 
was  idive  married  again.  State  v.  Barefoot^  2  Rich.,  209. 

EVIDENCB— 

Declarations  of  the  prisoner  that  he  had  married  the  first  wife,  and  proof  of 
long  cohabitation,  sufficient  to  prove  the  first  marnage.Stat^  v.  Britton,  4 
McC„  256 ;  State  v.  Hilton,  3  Rich.,  434. 

Adultery.  Scc.  251.  {2588,)  Any  man  and  woman  who  shall  be  guilty 

1880,  xvn.,  ^8.  qI  (jjjg  crime  of  adultery  or  fornication  shall  be  liable  to  indict- 
ment, and  on  conviction  shall  be  severally  punished  by  a  fine  of 
not  less  than  one  hundred  dollars  nor  more  than  five  hundred 
dollars,  or  imprisonment  for  not  less  than  six  months  nor  more 
than  one  year,  or  by  both  fine  and  imprisonment,  at  the  discre- 
tion of  the  Court. 

Adultery  not  indictable  at  common  law,  and  was  not  an  indictable  Qfl^nse 
in  this  State  in  l^\.—Slat£  v.  Brunson^  2  BaU.,  149. 
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Sec.  262.  {2589,)  Adultery  is  the  living  together  and  carnal    ^--^y~^ 

intercourse  with  each  other,  or  habitual  carnal  intercourse  with \^ 

each  other  without  living  together,  of  a  man  and  woman,  when 
either  is  lawfully  married  to  some  other  person. 

Sec.  263.  (2590,)  Fornication  is  the  living  together  and  car-  .Foroicatioii. 
nal  intercourse  with  each  other,  or  habitual  carnal  intercourse 
with  each  other  without  living  together,  of  a  man  and  woman, 
both  being  unmarried. 

**  Habitual  oamal  intercourse  ^  means  more  tiian  occasional  interoonrse,  bat 
it  is  for  the  jnry  to  say  how  frequent  it  must  be  to  make  it ''  habitoaL"— <State 
V.  CarroU,  80  S.  C,  85. 

The  words  '*  without  living  together"  are  not  elements  in  the  offense  of 
adultery,  and  may  be  omitted  from  indictment.— /6. 

Sec.  254.  (2591, )  Whoever  shall  commit  the  abominable  crime    Buggery. 
of  buggery,  whether  with  mankind  or  with  beast,  shall,  on  con- 1^^^ ».  c  i ; 
viction,  be  deemed  guilty  of  felony,  and  shall  be  imprisoned  in 
the  Penitentiary  for  five  years,  or  shall  pay  a  fine  of  not  less 
than  five  hundred  dollars,  or  both,  at  the  discretion  of  the  Court. 

Sec.  265.  Whoever  knowingly  imports,  prints,  publishes,  sells    Penalty  for 
or  distributes  any  book,  pamphlet,  ballad,  printed  paper  or  thing  SronebotS^^Ac 
containing  obscene,  indecent  or  improper  print,  picture,  figure  ^^^  ^"^'  ^^ 
or  description  manifestly  tending  to  the  corruption  of  the  morals 
of  youth,  or  introduces  into  a  family,  school  or  place  of  educa- 
tion, or  brings,  procures,  receives  or  has  in  his  possession  any 
such  book,  pamphlet,  printed  paper,  picture  or  ballad,  or  other 
thing,  either  for  the  purpose  of  sale,  exhibition,  to  aid  in  a  cir- 
culation, or  with  intent  to  introduce  the  same  into  a  family, 
school  or  place  of  education,  shall  be  punished  by  imprisonment 
not  exceeding  two  years  or  by  a  fine  not  exceeding  one  thousand 
dollars,  or  both,  at  the  discretion  of  the  Court. 

Sec.  266.  Whoever  posts  or  exhibits  in  any  public  place  any    punishment 
advertisement  or  show  bill  or  other  printed  or  written  picture  of  LdecSt^^pTS 

an  indecent  or  obscene  character  shall  be  guilty  of  a  misde- ^???5?^ 

meaner,  and  upon  conviction  thereof  shall  be  punished  by  im- 
prisonment not  exceeding  two  years  or  by  a  fine  not  exceeding 
one  thousand  dollars,  or  both,  at  the  discretion  of  the  Court. 

Sec  257.  It  shall  be  a  misdemeanor  for  any  person  to  engage    eock  fighting 
in  or  be  present  at  cock  fighting  within  three  (3)  miles  of  any  JlSSS)*  "^ 
chartered  institution  of  learning  in  this  State,  and  any  person  i887,  xix.,  80i. 
found  guilty  shall  be  fined  not  exceeding  one  hundred  dollars  or 
imprisonment  not  exceeding  thirty  days. 

Sec.  268.  Any  person  who  shall  have  carnal  intercourse  with    punishment 
each  other  within  the  following  degrees  of  relationship,  to  wit :  j^^^nj;  §57 

23 
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A  man  with  his  mother,  grandmother,  daughter,  granddaughter, 
step-mother,  sister,  grandfather's  wife,  son's  wife,  grandson's 
wife,  wife's  mother,  wife's  grandmother,  wife's  daughter,  wife's 
granddaughter,  brother's  daughter,  sister's  daughter,  father's 
sister,  or  mother's  sister  ;  a  woman  with  her  father,  grandfather, 
son,  grandson,  step-father,  brother,  grandmother's  husband, 
daughter's  husband,  granddaughter's  husband,  husband's  father, 
husband's  grandfather,  husband's  son,  husband's  grandson, 
brother's  son,  sister's  son,  father's  brother,  or  mother's  brother, 
shall  be  deemed  guilty  of  incest,  and  shall  be  punished  by  a  fine 
of  not  less  than  five  hundred  dollars  or  imprisonment  not  less 
than  one  year  in  the  Penitentiary,  or  both  such  fine  and  impris- 
onment. 


CHAPTER  XV. 
Offenses  Against  the  Public  Health. 


Skc. 
S6D.  Peoaltles    for    prattotng   medicine 
wlchont  tbe  proper  qnaUDcaUoDB. 

900.  Unlawfol  to  practice  medldne  with- 
out certmcate  from  State  Medical 
Board. 

961.  Penaltj  for  inactldng  deotlftry 
wlthoQt  proper  qualiflcatloiu. 

202.  Pharmaceatists  and  druggists  most 
bave  license. 

268.  Unlawful  for  one  not  licensed  to 
make  up  prescriptions. 

901.  State  Association  to  prosecute. 
966.  Selling  diseased  or  injured  meats. 
266.  Adulteration  of  food  or  drink,  or  sell- 
ing or  offering  for  sale. 

287.  Punisbment  for  supplying  minors 
with  tobacco  or  cigarettes. 


SIC. 

968.  limitattons  of  woi^  boors  In  manu- 
facturing estabUsbments. 

269.  Violation  ot  quarantine  regulations. 

970.  Masters  of  vessels  neglecting  or  re- 
fusing to  obegr  certain  regolatloiis. 

271.  Masters  of  yessels  glFln^  false  Infor- 
mation as  to  pilots,  Ac. 

278.  Penalty  tor  landing  vessel  or  miiload- 
lng,Ac 

978.  Penalty  tor  violating  quarantine 
laws  or  disobeying  Healtli  Oflker. 

974.  Penalty  for  pilot  or  other  person  for 
violating  law. 

275.  Fine  and  forfeitures,  bow  recovered. 


Pre  c  1 1  c  1  n  g     Section  259.  {^^^' )  Any  person  who  shall  practice  physic  or 
^?*wthortty*a  surgery  for  compensation  within  the  State  unless  he  is  twenty-one 
"1^ "xv*i r  y®*™  ^^  *8®'  *°^  ^  authorized  so  to  do,  pursuant  to  the  laws  in 
5n ;  im,  xix.\  force  at  the  time  of  his  authorization,  and  any  person  who  shall 
54;' 1890/  xx.]  practicc  physic  or  surgery  under  cover  of  a  diploma  illegally  ob- 
tained, shall  be  guilty  of  a  misdemeanor,  and  punished  by  fine 
Penalty.        not  less  than  fifty  dollars  nor  more  than  two  hundred  dollars  for 
each  offense,  and  for  each  subsequent  offense  by  a  fine  not  less 
than  one  hundred  dollars,  or  by  imprisonment  for  not  less  than 
thirty  days  nor  more  than  ninety  days,  or  both.    The  fine  when 
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collected  shall  be  paid,  the  one  half  to  the  person  or  corporation    ^""^^ — ' 
making  the  complaint,  the  other  half  to  the  County  Treasurer. 
SMU^  y.  TMty,  33  S.  C,  589. 

Sec.  260.  It  shall  be  unlawful  for  any  person  or  persons  to  tSj^f^SS^e 
practice  medicine  in  this  State  who  has  failed  to  comply  with  without  cupio- 

■V,  *  "^  ma  from  State 

the  provisions  of  Section  970  of  Part  I.  of  these  Statutes,  and  B<M£d  of  Medi- 

,  .,  ,  ,,,,,■•  cal  Examiners. 

any  one  violating  the  provisions  of  said  Section  shall  be  deemed  issa^xxi.,^ 

guilty  of  a  misdemeanor,  and  for  each  offense,  upon  conviction 

by  any  Court  of  competent  jurisdiction,  shall  be  fined  in  any  sum    Penalty. 

not  exceeding  three  hundred  dollars,  or  imprisonment  in  the 

County  jail  for  any  period  not  longer  than  three  months,  or    PnnwmienL 

both,  at  the  discretion  of  the  Court.     One  half  of  said  fine  to  go 

to  the  informant  and  the  other  half  to  the  State  :  Provided,  That    Finea. 

dentists  and  midwives  shall  not  be  subject  to  the  provisions  of    Exceptions. 

said  Section. 

Sec.  261.  {p^")  Any  person  who,  for  fee  or  reward,  shall    Penalty  for 
practice  dentistry  in  violation  of  the  laws  of  this  State  regulating  tistry  with^t 
the  practice  thereof  shall  be  liable  to  indictment,  and  on  con- ^tfoM^^"  _  " 
viction  shall  be  fined  not  less  than  fifty  nor  more  than  three  isUf hx"  tS! 
hundred  dollars :  Provided,  That  nothing  in  this  Section  shall 
be  construed  as  to  prevent  any  person  from  extracting  teeth. 
All  fines  collected  shall  enure  to  the  educational  fund  of  the 
County  where  the  offender  resides. 

This  Section  shall  not  apply  to  persons  engaged  in  the  practice 
of  dentistry  in  this  State  prior  to  the  26th  of  February,  1875. 

8ec.  262.  {925.)  Every  pharmaceutist,  apothecary,  or  retail    Every  phar- 
druggist,  who  has  not  been  previously  licensed  according  to  law,  must  h  a  v  e  a 
who  carries  on  and  conducts  the  business  of  such  occupation  in  Isto;  ivT.  no; 
this  State,  must  have  a  license  therefor  from  one  of  the  Boards 
of  Pharmaceutical  Examiners  of  this  State  ;  and  any  person  who 
shall  carry  on  and  conduct  the  business  of  said  occupations,  or 
any  of  them,  without  such  license  shall  be  liable  to  indictment 
as  for  a  misdemeanor,  and  on  conviction  subject  to  a  fine  not    penalty, 
exceeding  five  hundred  dollars  or  imprisonment  not  exceeding 
six  months. 

Sec.  263.  {93J^,)  It  shall  not  be  lawful  for  the  proprietor  of    unlawful  for 
any  pharmaceutical  shop  to  allow  any  person  not  qualified  in  S^to  °mak?^ 
accordance  with  the  laws  of  this  State  regulating  the  licensing  i^;^j- y^g- 
of  apothecaries  and  the  sale  of  drugs  and  medicines  to  dispense 
poison  or  compound  the  prescriptions  of  physicians ;  and  any 
person  who  upon  indictment  for  violation  of  this  Section  shall 
be  convicted  of  the  same  shall  pay  a  fine  not  exceeding  five  hun-    penalty. 
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^"*"*Y""^    dred  dollars  or  suffer  imprisonment  lor  a  period  not  more  than 

six  months. 
Assodatioii  to     Soc.  264,  i9S5. )  The  Pharmaceutical  Association  of  the  State 
Fenders;  In-  of  South  Carolina  is  hereby  authorized  and  directed  to  prosecute 
oneStoifofS^.  all  persons  violating  the  provisions  of  the  two  preceding  Sections 
^^-         or  any  of  them.     In  case  any  person  convicted  of  violating  any 
of  the  provisions  of  the  same  be  punished  by  fine,  one-half  of 
said  fine  to  be  paid  to  the  informer  through  whose  ag^icy  such 
conviction  shall  be  had. 
seiiinff  di».     Sec.  266.  Any  person  who  shall  knowingly  sell  or  expose  for 
^eed  or  Injured  ^^  ^j^^  g^gj^  ^^  ^^^  animal  which  was  diseased  or  seriously  in- 
1888,  xvra.,  885  jurod  at  the  time  of  slaughtering,  or  which  died  a  natural  death, 
shall  be  guilty  of  a  misdemeanor,  and  on  conviction  shall  be 
Penalty.        fined  not  less  than  five  dollars  nor  more  than  one  hundred  dol- 
lars or  imprisoned  not  less  than  ten  nor  more  than  thirty  days : 
proyiio.        Provided,  That  this  shall  not  apply  to  the  sale  of  the  fiesh  of 
any  animal  which  is  accidentally  killed,  when  the  same  is  im- 
mediately prepared  for  market,  and  the  seller  informs  the  buyer 
of  the  time,  place  and  nature  of  the  death  of  such  animal. 
Adniteration     Scc.  266.  Whoever  shall  knowingly  sell,  or  expose  or  offer  for 
drinkB,°or\eu-  sale,  or  have  in  his  possession  with  intent  to  sell  or  offer  for  sale, 
Sem^forSae!^  any  kind  of  meat  or  vegetables,  or  fruit,  or  other  article  of  provi- 
1885,  XIX.,  86.  gions,  whether  for  food  or  drink,  that  are  diseased,  corrupted,  or 
unwholesome  for  food  or  drink,  or  shall  fraudulently  adulterate, 
or  cause  to  be  adulterated,  for  the  purpose  of  sale,  or  have  in  his 
possession  with  intent  to  sell  or  offer  for  sale,  any  article  or  kind  of 
food  or  drink  so  adulterated,  shall  be  guilty  of  a  misdemeanor,  and 
upon  conviction  thereof  shall  be  punished  by  a  fine  not  exceeding 
Penalty.        one  hundred  dollars  or  imprisonment  not  exceeding  thirty  days. 

And  the  article  so  adulterated  shall  be  forfeited  and  destroyed. 

puntoiiment     gec.  267.  Any  person  or  persons  who  shall  sell,  furnish,  give 

nSnor*^  to*  or  provide  any  minor  or  minors  under  the  age  of  eighteen  years 

baoro  0  r  dga-  ^.^^    cigarettes,   tobacco,   cigarette   paper,   or  any  substitute 

1883,  XX.,  821.  therefor,  either  in  person,  by  agent,  or  in  any  other  way,  shall 

be  guilty  of  a  misdemeanor,  and  upon  indictment  and  conviction 

therefor  shall  be  punished  by  a  fine  not  exceeding  one  hundred 

dollars  nor  less  than  twenty-five  dollars,  or  by  imprisonment  for 

a  term  of  not  more  than  one  year  nor  less  than  two  months,  or 

Half  of  fine  to  both,  in  the  discretion  of  the  Court ;  one  half  of  the  fine  imposed 

infonner.         ^  ^^  ^^^  ^^  ^j^^  informer  of  the  offense  and  the  other  half  to 

be  paid  to  the  Treasurer  of  the  County  in  which  such  conviction 

shall  be  had. 
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Sec  268.  Eleven  hours  shall  constitute  a  day's  work,  or    ^"— "v^^ 
sixty-six  hours  a  week's  work,  in  all  cotton  and  woolen  manufac-  work  houre  i*ii 
tnring  establishments  in  the  State,  for  all  operatives  and  em-  Sabiishmentef 
ployees,  except  engineers,  firemen,  watchmen,  mechanics,  team-   ^^'  ^""-  ^^• 
sters,  yard  employees,  and  clerical  force ;  Provided,  That  noth- 
ing herein  contained  shall  be  construed  to  prevent  any  of  the 
employees  in  the  aforesaid  manufacturing  establishments  from 
engaging  to  work,  or  working,  such  time  in  addition,  not  to 
exceed  seventy  hours  per  annum,  as  may  be  necessary  to  make 
np  for  lost  time  caused  by  accident  or  other  unavoidable  circum- 
stances ;  or  to  prevent  all  such  employees  working  such  addi- 
tional time  as  may  be  necessary  to  clean  up  and  make  necessary 
repairs  of,  or  changes  in,  the  machinery.     The  words  **  manu- 
facturing establishments ''  shall  be  constmed  to  mean  any  build- 
ings in  which  labor  is  employed  to  fabricate  or  produce  goods, 
including  yams,  cloth,  hosiery,  and   other  merchandise.    All  coptractsvoid. 
contracts  made  for  a  longer  time  than  herein  permitted  in  said 
manufacturing  establishments  are  absolutely  null  and  void  and 
contrary  to  law,  and  any  person  making  and  enforcing  such  con- 
tracts with  an  employee  shall  be  deemed  guilty  of  a  misde- 
meanor, and  on  conviction  in  a  Court  of  competent  jurisdiction 
shall  be  fined  in  each  case  not  less  than  fifty  nor  more  than  one 
hundred  dollars,  together  with  the  cost  of  the  proceedings. 

Sec.  269.  {969.)  All  masters  of  vessels,  or  other  persons.     Misdemeanor 
violating  the  provisions  of  the  quarantine  laws  of  this  State,  or  andne  regoial 
disobeying  any  of  the  published  regulations  of  the  health  author-  i^xvu.,m. 
ities  of  any  port,  and  all  persons  whosoever  who  shall,  without 
permission  of  said  authorities,  invade  the  quarantine  grounds  or 
station  of  such  port,  or  who  shall  hold  any  communication,  or 
attempt  to  hold  any  communication,  with  any  vessel,  or  any 
officer,  or  any  passenger,  or  member  of  the  crew,  of  any  vessel 
lying  at  the  quarantine,  or  under  control  of  the  said  authorities, 
shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction 
shall  be  punished  by  a  fine  not  exceeding  two  thousand  dollars 
or  by  imprisonment  not  exceeding  twelve  months,  or  both,  in  the 
discretion  of  the  Court. 

Sec.  270.  (P7^.)  Every  master  of  a  vessel  subject  to  quarantine  Mastereofyes- 
or  visitation  of  the  Health  Officer,  arriving  in  any  of  the  ports  of  5^iJ"r52rtng  *t 5 
this  State,  who  shall  refuse  or  neglect  to  proceed  with  and  anchor  ^iSauons!^" 
his  vessel  at  the  place  assigned  for  quarantine  ;  or  to  submit  his  ises,  xiv",  no. 
vessel,  cargo  and  passengers  to  the  examination  of  the  Health 
Officer,  and  to  furnish  all  necessary  information  to  enable  that 


Penalty. 
Jb. 
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^"^"Y-**^    officer  to  determine  to  what  length  of  quarantine  and  other  regu- 
lations they  ought,  respectively,  to  be  subject ;  or  to  remain  with 
his  vessel  at  quarantine  during  the  period  assigned  for  the  quar- 
antine, and  while  at  quarantine  to  comply  with  the  directions 
and  regulations  prescribed  by  law,  shall  be  guilty  of  a  misde- 
Penaity.        meaner,  and  be  punished  by  fine  not  exceeding  two  thousand 
dollars,  or  by  imprisonment  not  exceeding  twelve  months^  or  by 
both  such  fine  and  imprisonment. 
Masters  of     Sec.  271,  (975,)  If  a  master  of  any  vessel  hailed  by  a  pilot 
f^  iSonna^  shall  give  false  information  to  such  pilot  relative  to  the  con- 
~iirmr^ —  dition  of  his  vessel,  crew,  or  passengers,  or  of  the  health  of  the 
places  from  whence  he  came,  or  refuse  to  give  such  information 
as  shall  be  lawfully  required ;  or  land  any  person  from  his  vessel, 
or  permit  any  person  except  a  pilot  to  come  on  board  of  his  ves- 
sel ;  or  unlade  or  tranship  any  portion  of  hh  cargo  before  his 
vessel  shall  have  been  visited  and  examined  by  the  Health  Offi- 
cer ;  or  shall  approach  with  his  vessel  nearer  to  the  wharves  of 
any  port  in  this  State  than  to  the  place  of  quarantine  to  which 
Penalty.        they  may  be  directed,  shall  be  guilty  of  a  like  oflfense,  and  subject 

to  the  like  punishment,  as  in  the  preceding  Section. 
Penalty  for     Scc,  272.  {97S.)  Any  person  who  shall  land  from  any  vessel, 
OTimi&dfcSAc  or  unload  or  tranship  any  portion  of  her  cargo,  under  the  cir- 
^^'        cumstances  of  the  preceding  Section  shall  be  guilty  of  a  like 
offense  and  subject  to  a  like  punishment. 
Penalty  for     ScC.  273.  (976,)  Any  person  who  shall  violate  the  provisions 
and^^ws^^r  o'  the  quarantine  laws  of  this  State,  or  neglect  or  refuse  to  com- 
H^thomc^^  ply  wit^  ^^  directions  or  regulations  which  any  of  the  Health 
Tb.         Officers  may  prescribe,  shall  be  guilty  of  the  like  offense,  and  be 
subject  for  each  offense  to  the  like  punishment. 
Penalty  for     Scc.  274.  {979, )  Every  pilot  or  other  person  who  shall  bring, 
poreon^for^viS^  or  attempt  to  bring,  or  cause  to  be  brought,  into  any  port  of  this 
^^*il^*^;  State  any  vessel,  or  the  whole  or  any  part  of  the  crew,  passen- 
1^'  VI '  478  ^'  6®^  ^^  cargo,  beyond  the  places  appointed  for  her  examination, 
without  such  vessel  being  examined  according  to  law,  shall  for- 
feit and  pay,  the  one  half  to  the  use  of  the  State  and  the  other 
half  to  use  of  such  person  as  shall  sue  for  the  same,  the  sum  of 
five  hundred  dollars  ;  and  the  pilot  shall,  moreover,  be  deprived 
of  his  branch  as  a  pilot :  Provided,  That  nothing  herein  con- 
tained shall  apply  to  persons  who  may  be  shipwrecked, 
rineeandfor-     Soc.  275.  (983.)  All  fines  and  forfeitures  and  penalties  pro- 
recOT^d^__  vided  by  the  laws  of  the  State  for  the  violation  of  the  quarantine 
i88:j,  VI.,  478.  j^^^g^  ^j.  (jigobedieuce  of  the  orders  of  the  Governor  establishbg 
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quarantine  regulations,  shall  be  recovered  by  indictment  in  a 
Court  of  General  Sessions  ;  and  all  persons  offending  against  the 
same^  upon  conviction,  shall  be  liable  to  imprisonment  not 
exceeding  twelve  months,  in  addition  to  such  fines,  forfeitures 
and  penalties. 


A.  D.  ISOi. 


CHAPTER  XVI. 


Offenses  of  Selling  Property  Under  Lien,  Violation  of 
Contracts,  and  Regulation  of  Trade  in  Certain 
Cases,  &c. 


Skc 

276.  SeUtng  property  under  lien  wlUioot 
glYlng  notJoe  to  parchaser. 

277.  Selling  personal  property  under  lien 
wltboQt  paying  debt. 

278.  Fraudulent  removal  of  property  after 
leyy. 

279.  False  packing  cotton. 

280.  Unlawful  to  sell  seed  cotton  between 
certain  bouTB. 

281.  Traders  in  seed  cotton,  Ac^  to  keep 
book. 

282.  Charge  of  breakage. 

283.  Making  way  with  produce  before  paid 
for. 

284.  Factors  ftdUng  to  account. 

286.  Not  guilty.  If  produce  destroyed  by 
acddent. 


Sec. 

286.  Sale  of  seed  cotton  In  certain  Coun- 
ties without  license. 

287.  Licensee  must  keep  book.  What 
must  be  entered. 

288.  Violation  of  contracts  between  land- 
lord and  laborer. 

289.  Penalty  for  Trial  Justice  refusing  to 
act. 

290.  Unlawful  to  pay  In  plantation  checks. 

291.  Entldng  or  hiring  laborers  or  ten- 
ants under  contract. 

292.  Fraud  In  guanos, 

298.  Unlawful  to  sell  guanos  without  com- 
plying with  the  law ;  penalty. 

294.  Hawking  and  peddling  without  a 
license. 


Section  276.  (25 H,)  Any  person  or  persons  who  shall  will-    selling  prop- 
fully  and  knowingly  sell  and  convey  any  real  or  personal  property  iieneatetflT 
on  which  any  lien  exists  without  first  giving  notice  of  such  lien  i^gJxS^^'g^* 
to  the  purchaser  or  purchasers  of  such  real  or  personal  property 
shall  be  deemed  guilty  of  a  misdemeanor,  and  on  conviction 
thereof  shall  be  imprisoned  for  a  term  not  less  than  ten  days  nor 
more  than  three  years,  and  be  fined  not  less  than  ten  dollars  nor 
more  than  five  thousand  dollars,  or  either  or  both,  in  the  discre- 
tion of  the  Court :  Provided^  That  the  penalties  enumerated  in 
this  Section  shall  not  apply  to  public  officers  in  the  discharge  of 
their  official  duties  :  Provided,  further,  When  the  value  of  such 
property  does  not  exceed  twenty  dollars,  the  punishment  shall 
not  exceed  a  fine  of  one  hundred  dollars  or  imprisonment  not 
exceeding  thirty  days. 

CJONBTBUED— 

The  lien  of  a  judgment  is  as  much  within  the  meaning  of  the  Section  as  any 
other  lien.— iSeafe  v.  Johnson,  20  S.  C,  887. 

A  sale  without  giving  notice  of  lien  of  which  the  vendor  was  ignorant  is  no 
ofltonse.— /&. 

Notice  sufficient  to  lead  to  knowledge  of  the  liens  is  all  required.— 75. 
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^— r-'-^        Tbial— 

The  offense  of  selling  is  but  one  offense,  no  matter  how  many  liens  then  ex- 
isting, and  the  Solicitor  cannot  be  required  to  indicate  which  one  of  the  liens 
he  relies  upon.— /  6. 

JXJDOMKNT— 

Motion  for  arrest  of,  on  refusal  of  Judge  to  require  such  election,  was  prop- 
erly refused.— /  6. 

Selling  per-  Soc,  277,  (2515.)  Any  person  or  persons  who  shall  sell  or 
undOTiiSSSK  dispose  of  any  personal  property  on  which  any  mortgage  or  other 
is^Txvii^sea  lien  exists  without  the  written  consent  of  the  mortgagee  or  lienee, 
or  the  owner  or  holder  of  such  mortgage  or  lien,  and  shall  fail 
to  pay  the  debt  secured  by  the  same  within  ten  days  after  such 
sale  or  disposal^  or  shall  fail  in  such  time  to  deposit  the  amount 
of  the  said  debt  with  the  Clerk  of  the  Court  of  Common  Pleas 
for  the  County  in  which  the  mortgage  or  lien  debtor  resides, 
shall  be  deemed  guilty  of  a  misdemeanor,  and  on  conyiction 
thereof  shall  be  imprisoned  for  a  term  not  more  than  two  years 
or  be  fined  not  more  than  five  hundred  dollars,  or  both,  in  the 
discretion  of  the  Court :  Provided,  That  the  provisions  of  this 
Section  shall  not  apply  in  cases  of  sales  made  without  knowledge 
or  notice  of  such  mortgage  or  lien  by  the  person  so  selling  such 
property. 

This  Section  applies  to  aU  i)er8ons  making  such  sales,  and  not  to  the  lienor 
alone,  and  applies  to  aU  sales  made  under  junior  liens.— iStote  v.  Beeder^  86  S. 
C.  497, 

And  to  cases  where  prior  lien  arose  under  statutes  subsequently  enacted.— 76. 

The  motive  or  intent  of  the  seller  is  immaterial.- 75. 

Erroneous  advice  of  counsel  does  not  excuse  the  offense.- 75. 

Indictmbntv- 

Motion  to  quash  it  is  proper  mode  of  objection  when  it  is  found  l^  an  illegal 
grand  jury.— 5tote  v.  WiUiamSy  85  8.  C,  844. 

JUBOBS— 

Are  not  required  to  be  freeholders  or  taxpayers,  and  need  not  possess  any 
other  qualifications  than  those  prescribed  for  doctors  or  legislators.—  75. 

Twelve  constitute  a  legal  grand  jury.— 76. 

Constitutioaal  rights  of  trial  by  jury  not  violated  as  long  as  such  trial  by 
twelve  jurors  is  prescribed.— 75. 

EVIDENOE— 

Not  necessary  for  State  to  prove,  as  alleged  in  indictment,  that  lienor  had 
not  written  consent  of  lienee  to  seU.— 75. 

Action  for  maUcious  prosecution  tmder  this  Section.— iStocEdard  v.  Roland,  81 
S.  C,  342. 

Fraudulent  re-  Scc.  278.  {2516.)  Whoever,  with  intent  to  defraud,  removes 
Sty  levief '^y  or  secretes  personal  property  which  has  been  attached  or  levied  on 

1878,  xv.~  4*8;  ^y  *^®  Sheriff,  or  any  other  officer  authorized  by  law  to  make 

1879,  xvu.,  3.    quqIj  attachment  or  levy,  shall  be  held  guilty  of  a  misdemeanor, 

and  upon  conviction  shall  be  punished  by  imprisonment  in  the 
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County  jail  for  a  period  not  less  than  sixty  days  nor  more  than 
one  year  or  by  fine  of  not  less  than  one  hundred  dollars  nor  more 
than  two  hundred. 

Sec.  279,  {2517,)  Any  person  or  persons  convicted  of  know-  False  packing 
ingly  and  willfully  packing  into  any  bag  or  bale  of  cotton  any  ^srs,  xv.,  ore. 
stone,  wood,  trash  cotton,  cotton  seed,  water,  or  any  matter  or 
thing  whatsoever,  or  causing  the  same  to  be  done,  with  the  in- 
tent and  purpose  of  cheating  or  defrauding  any  person  or  per- 
sons whomsoever  in  the  sale  of  such  cotton,  or  who  shall  exhibit 
or  offer  for  sale  any  bag  or  bale  of  cotton  so  fraudulently  packed, 
at  the  time  of  the  said  exhibit  or  offer  for  sale  knowing  the  same 
to  be  so  fraudulently  packed,  shall,  on  conviction  thereof,  as 
aforesaid,  be  sentenced  to  pay  a  fine  of  not  more  than  five  hun- 
dred dollars  nor  less  than  twenty  dollars,  and  to  be  imprisoned 
for  a  term  of  not  more  than  six  months  nor  less  than  one  month, 

Ck)NBTKUJfil>— 

To  embrace  false  paddng  with  water.— iStote  v.  Holman^  3  McG.,  806. 

EvlDEMOJfi — 

Must  show  that  defendant  had  knowledge  of  the  false  packing.— iStafe  v. 
puts,  18  Rich.,  37. 

Sec.  280.  {2SI8,)  It  shall  not  be  lawful  for  any  person  to  seiung  seed 
buy  or  sell,  or  receive  by  way  of  barter,  exchange,  or  traffic  of  certain  houmf" 
any  sort,  any  seed  cotton  between  the  hours  of  sundown  and  jjgj^'^^;'^g; 
sunrise. 

Any  person  convicted  of  a  violation  of  the  provisions  of  this 
Section  shall  be  fined  the  sum  of  fifty  dollars,  or  imprisoned  in 
the  County  jail  for  a  period  of  thirty  days,  or  both,  in  the  dis- 
cretion of  the  Court. 

The  Ckmrt  of  Gteneral  Sessions  has  concurrent  jurisdiction  of  this  offense.— 
State  v.  Padgett,  18  8.  C,  817. 

Inbictmbnt — 

SafiOciently  charged  the  offense  when  it  alleged  a  sale  "  at  nine  o^dock  in  the 
night  of  the  same  day.^'— /&. 

Sec.  281.  {2519.)  All  persons  who  now  are  or  may  hereafter    Traders  in 
become  engaged  in  the  trafiSc  in  seed  cotton  and  unpacked  lintke^^kTp^- 
cotton  are  hereby  required  to  keep  legibly  written  in  a  book,  ?^'xvn  746 
which  shall  be  open  to  public  inspection,  the  name  and  place  of 
residence  of  the  person  or  persons  from  whom  they  purchase  or 
receive  by  way  of  barter,  exchange,  or  traffic  of  any  sort,  any 
seed  cotton  or  unpacked  lint  cotton,  with  the  number  of  pounds 
and  date  of  purchase. 

Any  person  who  shall  fail  or  refuse  to  keep  the  book  in  the 
form  and  manner  prescribed  in  this  Section  shall  be  deemed 
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''""^v-— ^    guilty  of  a  misdemeanor,  and  upon  conviction  thereof  shall  be 
fined  in  a  sum  not  less  than  ten  dollars  nor  more  than  one  hun- 
dred dollars,  or  by  imprisonment  for  not  less  than  five  nor  more 
than  thirty  days. 
Gharffeof     SoC.  282.  {2520,)  Any  person  who  shall  pnt  and  make  the 
1878, xvlTtiC  charge  known  as  "breakage^'  upon  the  weighing  of  cotton  shall 
be  guilty  of  a  misdemeanor,  and  upon  conviction  thereof  shall 
be  fined  not  more  than  twenty-five  dollars  or  be  imprisoned  not 
more  than  thirty  days,  or  both,  in  the  discretion  of  the  Court 
Making  way     Soc.  283.  (2521.)  Any  person  engaged  in  the  business  of 
tofore  £S?fo^  buying  cotton,  com,  rice,  or  such  commodities,  either  on  his  own 
^^xvi  250  account  or  for  others,  who  shall  buy  such  on  sale  from  a  planter, 
commission  merchant,  or  any  other  person  or  persons,  for  cash, 
and  shall  fail  or  refuse  to  pay  for  the  same,  and  shall  make  way 
with  or  dispose  of  the  same  before  he  shall  have  paid  therefor, 
shall  be  deemed  guilty  of  fraud  and  embezzlement,  and  shall  be 
liable,  on  conviction,  to  be  imprisoned  in  the  Penitentiary  for  a 
term  not  less  than  one  year  nor  more  than  five  years,  at  the  dis- 
cretion of  the  Court. 
Factors flimng     Sec.  284.  (2522.)  Any  factor  or  commission  merchant  who 
prodSS""gamy  shall  receive  from  any  planter  any  cotton,  rice,  or  other  agricul- 

^j'fj^ tural  produce,  for  sale,  and  shtdl  sell  the  same  and  fail  to  pay 

over  the  net  proceeds  thereof  to  the  planter  on  demand,  or  apply 
the  same  to  his  own  use  and  benefit,  or  shall  fail  to  account  for 
the  same  in  a  satisfactory  manner  if  unsold,  shall  be  guilty  of 
fraud  and  embezzlement,  and  on  conviction  thereof  shall  be 
imprisoned  in  the  Penitentiary  not  less  than  one  year  nor  more 
than  five  years,  at  the  discretion  of  the  Court. 
Net  gouty  If     Sec.  286.   {2523.)  No  person  shall  be  convicted  under  the 
8£?>yA^by  a«Sl  provisions  of  the  two  preceding  Sections  if  he  can  show  that  the 
^      j^ cotton,  corn,  rice  or  other  products  received  by  him  was  de- 
stroyed by  accident,  after  due  diligence  on  his  part,  or  that  he 
was  forcibly  deprived  of  the  possession  thereof. 
Unlawful  to     SeC.  286.  Any  person  in  the  Counties  of  Abbeville,  Bam- 
StuS^"^;  well,  Charleston,  Chester,  Clarendon,  Edgefield,  Fairfield,  Ker- 
j^^'l^'j^ishaw,   Lancaster,   Lexington,  Orangeburg,  Kchland,  Sumter, 
18U2,  XXI.',  284.*  Union  and  York  who  shall  traffic  in  seed  cotton,  by  purchase, 
barter,  or  exchange,  without  first  having  obtained  a  license  from 
the  Clerk  of  the  Court  of  Common  Pleas  for  the  said  Counties 
respectively  shall  be  guilty  of  a  misdemeanor,  and  on  conviction 
shsdl  be  punished  for  each  offense  by  a  fine  of  not  less  than  one 
hundred  dollars  or  by  imprisonment  of  not  less  than  one  year, 
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or  by  both  fine  and  imprisonment^  within  the  discretion  of  the    ^""""y^^ 
Court. 

Sec.  287.  Any  person  to  whom  license  to  traffic  in  seed  cot-   Licensee  must 
ton  may  be  granted  shall  keep  at  place  of  business  a  book  in  m^t^^tered 
which  shall  be  entered  the  date  of  every  purchase,  from  whom         ^'^• 
purchased,  and  the  quantity  purchased,  which  book  shall  always 
be  opened  to  inspection  of  persons  applying  therefor.    Any  per- 
son to  whom  license  may  be  granted  failing  to  comply  with  the 
requirements  of  this  Section  shall  upon  conviction  be  liable  to 
the  penalties  specified  in  the  preceding  Section. 

Sec.  288.  l^Sl,  208^,)  AH  contracts  made  between  owners    ^^Jjacte  to 

of  lands,  their  agents,  administrators  or  executors,  and  laborers  nessed. 

shall  be  witnessed  by  one  or  more  disinterested  persons,  and  at  ^^^'  ^^"  *^' 
the  request  of  either  party  be  duly  executed  before  a  Trial  Jus- 
tice, whose  duty  it  shall  be  to  read  and  explain  the  same  to  the 
parties.  Such  contract  shall  clearly  set  forth  the  conditions  upon 
which  the  laborer  or  laborers  engage  to  work,  embracing  the 
length  of  time,  the  amount  of  money  to  be  paid,  and  when  ;  if 
it  be  on  shares  of  crops,  what  portion  or  portions  thereof. 

Whenever  such  contract  is  violated,  or  attempted  to  be  vio-    vj?!»iio»  o' 

'  *^  contractB. 

lated,  or  broken,  or  whenever  fraud  is  practiced  or  attempted  to  jh.;  isso,  xx., 
be  practiced,  by  either  party  to  such  contract  or  contracts,  at  any  *^' 
time  before  the  conditions  of  the  same  are  fulfilled  and  the  parties 
released  therefrom,  complaint  may  be  made  before  a  Trial  Jus- 
tice.    If  the  oifending  party  be  the  land  owner  or  owners,  his,    violation  b  y 
her  or  their  agent  or  agents,  and  fraud  has  been  practiced  or 
attempted  to  be  practiced,  either  in  keeping  in  any  account  or 
accounts  between  him,  her  and  them  or  the  other  party  or  par- 
ties to  such  contract  or  contracts,  or  in  the  division  of  the  crop 
or  crops,  or  the  payment  of  money  or  other  valuable  considera- 
tion, upon  conviction  such  offender  or  offenders  shall  be  fined 
in  a  sum  of  not  less  than  five  dollars  nor  more  than  one  hundred 
($100)  dollars,  or  be  imprisoned  not  less  than  ten  days  nor  more    Penalty, 
than  thirty  days  ;  or  if  it  be  a  disinterested  party  chosen  to  make 
a  division  or  divisions  of  crops  as  provided  in  Chapter  LXXXV.,    Y/2!l?^  ^  ^ 
Article  2,  of  these  Statutes,  he,  she  or  they  shall  be  liable  for         jW. 
prosecution  as  for  a  misdemeanor,  and  on  conviction  shall  be 
fined  in  a  sum  of  not  less  than  five  nor  more  than  one  hundred    penalty, 
dollars,  or  be  imprisoned  for  a  period  not  less  than  ten  days  nor 
more  than  thirty  days. 

If  the  offending  party  be  a  laborer,  or  laborers,  and  the  offense    violation  by 
consists  either  in  failing  willfully  and  without  just  cause  to  give i^, 


Digitized  by  VjOOQ IC 


360  THE  CRIMINAL  STATUTES 

A.  D.  18M. 

^"""v*^  the  labor  reasonably  required  of  him,  her  or  them  by  the  terms 
of  such  contract,  or  in  other  respects  shall  refuse  to  comply  with 
the  conditions  of  such  contract  or  contracts,  or  shall  fraudulently 
make  use  of  or  carry  away  from  the  place  where  the  crop  or  crops 
he,  she  or  they  may  be  working  or  planted  any  portion  of  sjdd 
crop  or  crops,  or  anything  connected  therewith  or  belonging 

Penalty.        thereto,  such  person  so  offending  shall  be  liable  to  prosecution, 

and  on  conviction  before  any  Trial  Justice  be  fined  in  a  sum  of 

not  less  than  five  dollars  nor  more  than  one  hundred  dollars,  or 

be  imprisoned  for  a  period  of  not  less  than  ten  days  or  more 

than  thirty  days. 

The  indictments  for  this  violation  of  contract  must  show  that  the  written 
contract  sets  forth  the  time  when  the  wagee  are  to  be  paid  the  laborer  and  is 
snch  a  contract  as  the  Section  provides.— iStote  v.  Williams^  82  S.  C,  123. 

Penalty  for     Sec.  289.  {2085.)  Any  Trial  Justice,  or  other  oflScer  before 
fosing  tof^.*^  whom  complaint  is  made,  and  whose  duties  it  is  to  try  such 
1869.  XIV.,  229.  (jj^g^  as  providcd   in  the  preceding  Section,  who  shall  offend 
against  the  true  intent  and  meaning  of  Chapter  LXXXV., 
Article  2,  of  these  Statutes,  or  shall  refuse  to  hear  and  deter- 
mine impartially  all  cases  that  may  be  brought  before   him 
under  the  provisions  of  said  Chapter,  and  aU  peace  officers 
whose  duty  it  is  to  apprehend  all  offenders  against  the  laws  of 
the  State  who  shall  refuse  to  perform  their  duty  in  bringing  to 
justice  any  and  all  offenders  against  the  preceding  Section  and 
the  above  mentioned  Chapter,  shall  be  liable  to  a  charge  of  mal- 
feasance in  office,  and  upon  proof  to  conviction  shall  be  forth- 
with removed  from  office  and  fined  a  sum  not  less  that  fifty  nor 
more  than  one  hundred  dollars. 
Unlawful  to     SeC.  290.  {2086,)  Any  person  or  persons  who  shall  offer  to 
^^c^^^^  j^^y  lai^Qp^i.  Qp  employee,  at  the  time  when  the  wages  of  such 
J875/^ry*«>9;  laborer  or  employee  are  due  and  payable  by  agreement,  unless 
otherwise  provided  for  by  special  contract,  as  compensation  for 
labor,  or  services  performed,  checks,  or  scrips  of  any  description, 
known  as  plantation  checks,  payable  at  some  future  time,  or  in 
the  shops  or  stores  of  employers,  in  lieu  of  lawful  money,  shall 
be  liable  to  indictment  and  punishment,  by  a  fine  not  exceeding 
Penalty.        two  hundred  dollars,  or  by  imprisonment  not  exceeding  one 
year,  or  both,  according  to  the  discretion  of  the  Court :  Pro- 
Not  applicable  vided,  The  word  "checks''  herein  shall  not  be  construed  so  as 


'  to  prohibit  the  giving  of  checks  upon  any  of  the  authorized 
banks  of  deposit  or  issue  in  this  State. 
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Sec.  291,  (^479.)  Any  person  who  shall  entice  or  persuade,    **— v^-^ 
by  any  means  whatsoever,  any  tenant,  servant,  or  laborer,  under  borenun  d  er 
contract  with  another,  duly  entered  into  between  the  parties  i^^'xvn.,428. 
before  one  or  more  witnesses,  whether  such  contract  be  verbal  or 
in  writing,  to  violate  such  contract,  or  shall  employ  any  laborer 
knowing  such  laborer  to  be  under  contract  with  another,  shall 
be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction  shall 
be  fined  not  less  than  twenty-five  nor  more  than  one  hundred 
dollars,  or  be  imprisoned  in  the  County  jail  not  less  than  ten  nor 
more  than  thirty  days. 

Sec.  292.  Any  person  or  corporation  in  this  State  who  shall  rrandrnguanoi 
be  guilty  of  short  weight  or  fraud  in  the  manufacture,  prepar-  ^*^'  ^^^  '^• 
ation,  analysis  or  sale  of  guanos,  fertilizers  or  commercial 
manures  in  this  State,  or  who  shall  make  any  willful  misrepre- 
sentation as  to  the  manufacture,  preparation,  analysis  or  quality 
of  such  guanos,  fertilizers  or  commercial  manures,  or  who  shall 
willfully  fail  to  attach  the  tags,  labels  or  stamps  as  now  required 
by  the  Revised  Statutes  of  this  State,  or  who  shall  willfully 
violate  any  of  the  provisions  of  Section  1298  and  1299  of  Chap- 
ter XXXVI.  of  Title  XI.  of  Part  I.  of  the  Revised  Statutes  of 
the  State,  relating  to  commercial  fertilizers,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  upon  conviction  thereof  shall  be 
fined  in  a  sum  not  exceeding  one  thousand  dollars  or  imprisoned 
for  a  term  not  exceeding  one  year,  or  by  both  such  fine  and 
imprisonment,  in  the  discretion  of  the  Court. 

Sec.  293.  Any  person  or  corporation  who  shall  sell  or  offer    penalties  pre- 
fer sale  any  brand  of  fertilizer  or  commercial  manure  in  this  ^  or  '^ertog 
State  which  contains  ammonia  derived  from  horns,  hoofs,  or  ^L^^nuiDmne 
leather,  or  which  shall,  upon  analysis,  fall  three  per  cent,  below  pi^^^Viui^£e 
the  commercial  value  of  said  fertilizer  or  commercial  manure  *J^  xxTlbs 
certified  to  the  Board  of  Trustees  of  "  The  Clemson  Agricultural  •^^• 
CoUege  of  South  Carolina, *'  as  provided  by  Sections  1300,  1301 
1302,  of  the  Civil  Statutes  of  the  State,  or  violate  any  of  the 
provisions  of  Section  1300  thereof,  shall  be  deemed  guilty  of  a 
misdemeanor,  and  shall,  upon  conviction  thereof,  be  fined  in  a 
sum  not  exceeding  one  thousand  dollars,  or  imprisoned  for  a 
time  not  exceeding  one  year,  or  both  fine  and  imprisonment,  in 
the  discretion  of  the  Court. 

Sec.  294.  {ISJ^i.)  If  any  hawker  or  peddler  sell  or  expose  Penalty  for 
for  sale  any  goods,  wares  or  merchandise  in  any  County  in  this  JSddSnf  wSn^ 
State  without  having  obtained  a  license  for  that  purpose  from  ^^^^x^p^. 
the  Clerk  of   Court  of   Common  Pleas  of  the  County  within !«»,  xxL/iae; 
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which  he  is  exposing  for  sale  or  selling  such  goods^  wares  and 
merchandise^  as  required  by  law,  he  shall  be  deemed  gailty  of  a 
misdemeanor^  and  upon  conviction  thereof  shall  be  fined  not 
more  than  fifty  dollars  or  imprisoned  in  the  County  jail  not 
more  than  thirty  days. 
state  V.  BelcJier,  1  McM.,  42  ;  State  v.  Powell,  10  Rich.,  878. 


CHAPTER  XVII. 


Forgery  and  Offenses  Against  the  Currency. 


SCO. 

296.  Forgery. 

S06.  Counterfeitliig. 

297.  laroinff  paper  resembUng  bank  notes. 


SEC. 

296.  On  trfali  tor  (xyonterfeltlng  notes  of 
a  bank,  tbe  bank  to  ftunfah  wlt- 
ne 


Forgery. 


Section  296.  (^^^7.)  Whoever  shall  be  convicted  of  falsely 

1786^1  SmSto^  making,  forging  or  counterfeiting,  or  causing  or  procuring  to  be 
iv.^MS;  iw?;  falsely  made,  forged  or  counterfeited,  or  of  willingly  acting  or 
v.,  807, 16.  assisting  in  the  false  making,  forging  or  counterfeiting,  of  any 
writing  or  instrument  of  writing,  or  of  uttering  or  publishing  as 
true  any  false,  forged  or  counterfeited  writing  or  instrument  of 
writing,  or  of  falsely  making,  forging,  counterfeiting,  altering, 
changing,  defacing  or  erasing,  or  causing  or  procuring  to  be 
falsely  made,  forged,  counterfeited,  altered,  changed,  defaced  or 
erased,  any  record  or  plat  of  land,  or  of  willingly  acting  or  assist- 
ing in  any  of  the  premises,  with  an  intention  to  defraud  any  per- 
son, shall  be  guilty  of  forgery,  and  shall  be  sentenced  to  be  im- 
prisoned not  less  than  one  year  nor  more  than  seven  years,  and 
also  to  pay  such  fine  as  may  be  judged  expedient,  at  the  discre- 
tion of  the  Judge  who  may  try  the  case. 

CONSTBUKD— 

To  embrace  the  forgery  of  a  receipt  on  the  back  of  an  indent,  with  fraodn- 
lent  intent. —^ote  v.  Washington,  1  Bay,  120. 

And  the  forgery  of  an  order  for  the  d^yery  of  goo^^State  v.  HoUy,  2  Bay, 
262 ;  State  v.  Holly,  1  Brev.,  35. 

And  the  altering  the  words  and  flgores  of  a  bank  hiSl,— State  y.  Waters,  3 
Brev.,  507. 

Alao,  the  alteration  of  a  receipt.— -S*a<«  v.  Floyd,  4  Strob.,  68. 

Notwithstanding  the  Act  of  1845,  forgery  was  still  ccmsidered  a  felony.— 
State  V.  Rowe,  8  Rich.,  17. 

If  a  clerk,  keeping  the  books  of  a  merchant,  made  UHbq  entries  therein  with 
frandnlent  intent  to  injure  him,  and  did  injnre  him,  the  clerk  oommitted 
forgery.— JfcConneW  v.  Kennedy,  29  S.  0.,  180. 

Indictment- 
Is  good,  though  it  describe  the  instmmtnt  as  **  a  warrant  or  oirder.^— State 
V.  Bolley,  1  Brev.,  36. 
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Pot  "  ooonterfeitmg  a  note  of  hand,  commonly  called  a  promissoiy  note,  for    ^'— ^'^-^ 
the  payment  of  money ,*^  is  good  if  the  note  be  set  forth  in  Imee  verbci— State 
▼.  Houseal,  2  Brev.,  219.    So  as  to  an  order.— .Stote  v.  JoneSy  1  McM.,  286. 

It  mnst  state  all  the  drcomstances  which  constitnte  the  offense.— <Stof6  v. 
Foster,  3  McC.,  442. 

It  is  proper  to  charge  the  offense  of  an  alteration  as  a  forgery,  in  the  words 
of  the  statute.- iState  y.  Floyd,  5  Strob.,  58. 

EVIDENCB— 

A  fraud  committed  on  the  Cashier  is  a  fraud  committed  on  the  bank  he  rep- 
resents.—iStote  y.  Jones,  1  McM.,  286. 

On  indictment  for  forgery  of  one  bank  bill,  it  is  admissible  to  prove  that  the 
prisoner  had  passed  other  forged  bills  for  which  indictments  were  pending.— 
State  y.  WiUiams,  2  Bich.,  420. 

JUDOMBNT- 

Is  warranted  uixm  a  verdict  which  finds  the  i>a88ing  of  a  forged  note  with 
knowledge  of  the  forgery.— iStote  y.  Fuller,  1  Bay,  245. 

Sec.  296.  [2528.)  Whoever  shall  be  convicted  of  counter-  oonnterfeitniir. 

feiting,  or  uttering,  or  attempting  to  pass,  knowing  it  to  be 

counterfeit,  any  of  the  following  gold  or  silver  coin,  to  wit :  a 

Spanish  milled  dollar ;  Johannes,  half  ditto,  quarter  ditto,  eighth 

ditto  ;  Moidoire,  half  ditto,  quarter  ditto,  eighth  ditto  ;  French 

Crown  of  four  to  the  Louis  d'or  ;  English  Crown  ;  Pistareen  ; 

Spanish  Doubloon,  Double  Pistole,  Pistole,  half  ditto ;  English 

Guinea,  half  ditto,  quarter  ditto  ;  French  Guinea ;  German  Piece, 

half  ditto ;  Ducat ;  or  of  making  or  keeping  in  possession  any 

stamp  or  mold  for  coining,  shall  suffer  the  punishment  imposed 

in  the  preceding  Section  for  the  offense  of  forgery. 

staking  counterfeit  coin  at  gaming  table  is  an  attempt  to  utter  and  pass  it.— 
StaU  V.  Beeler,  1  Brev.,  482. 

Indictment— 

Must  charge  attempt  to  defraud  some  particular  person.— jStote  v.  Odell,  3 
Brev.,  662. 

Though  it  may  state  ingredients  of  which  coin  is  made,  it  need  not  be  proved 
in  this  particular.— iStot«  v.  Beeler,  1  Brev.,  4S2. 

Evidence- 
To  show  defendant  had  counterfeited  other  dollars  than  silver  dollars  as 
aUeged  in  indictment,  is  inadmissible.— ^Stafe  v.  Odell,  8  Brev.,  662. 

Possession  of  coining  instruments  may  be  given  in  evidence  to  prove  defend- 
ants scienter.— iSto^e  v.  Antonio,  3  Brev.,  662. 

Sec.  297.  {2529,)  It  shall  he  unlawful  for  any  person  to  issue,    rmnnutt  paper 
utter  or  publish  any  printed  or  engraved  paper  bearing  a  resem-  banif  So^!  °' 
blance  to  a  bank  note ;  and  any  person  who  shall  violate  the  pro-  is^c,  xii.;  5887 
visions  of  this  Section  shall,  upon  indictment  and  conviction 
thereof,  be  fined  or  imprisoned  at  the  discretion  of  the  Court. 

The  Section  embraces  uttering  and  publishing  counterfeits  of  notes  of 
United  States  Bank.— iSeote  v.  TiUt,  2  Bail.,  44.  Or  of  its  branches.— iStofe  v. 
Pitman,  1  Brev.,  82.    Or  of  Bank  of  the  State.— iStote  v.  Billis,  2  MoC.,  12. 
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Indictkeist — 

Should  describe  the  offense  in  the  words  of  the  QecHaa,— State  v.  Petty, 
Harp.,  59. 

In  charging  the  uttering  of  a  forged  bill  of  exchange,  payable  to  A  B,  it  need 
not  allege  the  endorsement  of  A  B.-^Stctte  y.  Tuttj  2  Bail,  44. 

BVIDKNCB— 

Witness  acquainted  with  handwriting  of  President  of  bank  permitted  to 
prove  falsity  of  signature.— <SiCate  v.  StcUmaker,  2  Brev.,  1. 

Testimony  to  show  that  prisoner  had  in  his  possession  other  notes  supposed 
to  be  forged,  admissible  to  show  his  knowledge  of  the  coxmterfeit.— iStote  t. 
P^tty,  Harp.,  69. 

Or  to  show  that  another  note  passed  by  him  was  forged.— <Stote  v.  Houston, 
1  Bail.,  800 ;  State  v.  Hooper,  2  Bail.,  37 ;  State  v.  WiUiams,  2  Bich.,  418. 

An  officer  of  the  bank  is  in  no  case  the  only  comi>etent  witness  to  prove  a 
note  ooimterfeit.— 5toee  v.  Hooper,  2  Bail.,  37 ;  State  v.  Anderson,  2  BaiL,  506. 
The  former  case  overruling  /State  v.  Petty,  Harp.,  59,  on  this  point. 

The  x)6rson  whose  name  is  alleged  to  have  been  forged  was  not  a  competent 
witness  to  prove  the  forgery.— /Stat«  v.  Whitten,  1  Hill,  100.  Overruling  State 
V.  Foster,  3  HcC,  442. 

JUDOMBNT— 

Arrested  where  indictment  omitted  the  word  "  did,*^  before  the  words  "utter 
and  publish,  Ac^'—State  v.  Haider,  2  McC,  877. 

Where  pending  appeal  the  punishment  had  been  reduced,  sentence  should 
be  for  lesser  punishment. — State  v.  Williams,  2  Bich.,  418. 

On  trials  for  Soc.  298.  {2530.)  When  information  shall  he  given  to  tho 
SotMof  abank^  President  of  any  hank  in  South  Carolina,  hy  the  Attomey-Gen- 
1  urn  18 h  wit-  eral,  or  hy  any  of  the  Solicitors  of  this  State,  that  any  person 


"1828,  vm, 57;  ^^  ^®®^  apprehended,  and  is  to  he  tried,  in  any  County  in  this 
1^  vm.**67?'  State  for  counterfeiting  any  of  the  notes  of  the  said  bank,  or  for 
passing  such  counterfeit  note,  knowing  it  to  he  false,  or  for 
stealing  any  note  of  said  bank,  it  shall  be  the  duty  of  said  bank 
to  cause  its  Cashier,  or  some  competent  witness,  to  attend  in 
person  and  give  evidence  on  such  trial,  on  pain  of  forfeiture  of 
•  the  sum  of  one  thousand  dollars,  for  the  use  of  the  State,  to  be 
recovered  by  indictment. 


Digitized  by  V:iOOQIC 


OF  SOUTH  CAROLINA. 


CHAPTER  XVIII. 
Offenses  by  Certain  Officers. 


FXLONT. 

mc 
999.  Publk  oflloen  not  to  oontrect  in  eiz- 

oen  of  Bum  limited  nor  divert  public 

fundi. 

MIBOKMIANORS. 

800.  Clerk  of  Court  or  TrialJustloe  foUlniir 
to  pay  oyer  funds. 

801.  Clerks  responsible  for  books,  papers, 
Ac*  in  his  olBoe;  penalty  for  not 
transferring  to  snoceBSor. 

803.  Clerk  to  report  to  Auditor  and  Trea- 
surer ;  penalty. 

808.  Sheriff  or  other  ofBcer  taking  reward, 
Ac 

804.  Public  cffloen  to  turn  oyer  money  to 
their  suocesBorB;  Probate  Judge  to 
turn  OT«r  books,  &c. 

806.  PubUo  officers  guilty  of  mlsoondnct. 

806.  Office,  when  declared  Tacant. 

807.  Allowing  records  to  be  taken. 

808.  Neglect  of  duty  by  Clerk  of  Circuit 
Court. 

800.  Officers  reported  bySoUdtor  to  be  In- 
dicted. 

810.  SQltdtors  dlsabtod  by  Intoxication. 

811.  Fanure  of  dfeburslng  officers  to  pub- 
lish monthly  statements. 

Shsbots. 

813.  OfBdal  mlsoonduct. 

818.  Befuslng  to  execute  writs  of  habeas 
corpus. 

814.  Permlting  criminals  to  escape. 

815.  Pnrdmslng  at  their  onm  sales. 

816.  FaiUng  to  turn  oyer  books,  Ac,  to 
their  successors. 

817.  Default,  Ac,  in  returning  warrants  of 
TrialJostioes. 

818.  Retiring  Sheriff  to  turn  over  to  his 


819.  Monthly  statements  to  be  made  to 
Auditor  and  Treasurer. 

830.  For  Tlolatlng  homestead  law. 

COROVSE. 

831.  To  report  to  the  Oo?emor  In  certain 
capital  cases. 

823.  Coroner  of  Charleston  County ;  neg- 
lect of  duty. 


TRIAL  JUSTfCXS. 
SIC 
838.  To  return  papers  to  Court  of  Sessions 

ten  days  before  the  term. 
884.  Neglect  to  pay  over  fines. 
896.  Tallure  to  make  monthly  reports. 

886.  Books  held  as  public  property ;  dls- 
posltlon  of  moneys. 

887.  Not  to  reoelTe  fees  In  criminal  cases 
whore  paid  a  salary,  nor  take  the 
CoDfitable*s  pay. 

836.  Trial  JusUce  and  Constable  falling  to 
enforce  the  vagrant  laws. 

COMSTABUES. 

830.  Falling  to  execute  process. 

880.  Oppression,  Ac 

881.  Removed  from  office  on  conviction. 
883.  Default  in  returning  vrarrants,  Ac 

COrNTT  AUDITOES,  COUNTY  TREA- 
8URJER8  AMD  SCHOOL  COMMIBSION- 
BRS. 

883.  Not  to  buy  teachers*  certificates. 

884.  Treasurer  not  to  demand  oommls- 
slons  on  school  funds. 

886.  Accepting  or  exercMng  the  office 
without  authority,  and  for  not  turn- 
ing over  books,  papers,  Ac,  to  succes- 
sor. 

886.  Keep  account  of  poU  tax. 

887.  To  report  to  School  Commissioner. 
838.  Neglecting  to  report  school  funds  to 

Superintendent  of  Education. 
889.  Auditor  to  report  polls,  Ac 

840.  County  officers  not  to  issue  cerUfl- 
catesof  debt. 

841.  Exercising  office  of  Examiner  or 
Trustee  after  removaL 

843.  Penalty  for  failure  of  School  Com- 
missioner or  County  Treasurer  to 
keep  a  book  known  as  General  Cash 
Account. 

848.  To  remove  certain  patients  from  the 
Asylum. 

814.  Penalty  for  committing  persons  to 
the  Asylum  vrithout  physlcian^s  cer- 
tificate 

845.  Physicians  not  to  recommend  the 
commitment  of  Idiots,  Ac,  to  the 
Asylum  unless  violent. 

840.  Jury  Commissioners  guilty  of  fraud ; 
I  penalty. 


2i 
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Felony. 

Public offlcere     Section  299.  {4^S,  4S9,  J^BO.)  It  shall  be  unlawful  for  any 
no^oonbSct^^to  public  officer.  State  or  County,  authorized  to  so  contract,  to  enter 
ffmued ;' nor  i^to  or  Contract,  for  any  purpose  whatsoever,  in  a  sum  in  excess 
Sn^.  ^"^'^^^of  the  tax  levied,  or  the  amount  appropriated,  fortheaccom- 
1874,  xv.,]ra8.  plishment  of   such  purpose ;  or  to  divert  or  appropriate  the 
funds  arising  from  any  tax  levied  and  collected  for  any  one  fiscal 
year  to  the  payment  of  any  indebtedness  contracted  or  incurred 
for  any  previous  year ;  and  on  violating  the  provisions  of  this 
Section,  he  shall  be  deemed  guilty  of  a  felony,  and  upon  convic- 
Penaity.        tion  thereof  shall  be  punished  by  a  fine  not  exceeding  five  thou- 
sand dollars  and  not  less  than  five  hundred  dollars,  and  by 
imprisonment  at  hard  labor  in  the  State  Penitentiary  for  a  period 
not  exceeding  five  years  nor  less  than  one  year,  or  either  or  both, 
in  the  discretion  of  the  Court. 
Clerk  of  Court     Sec.  300.  {255S.)  Any  Clerk  of  the  Circuit  Court  of  General 
SiitM^to'?^*?  Sessions,  County  Sheriff,  or  Trial  Justice,  who  shall  neglect  or 
o7OT^d8,how  j.^£^g^  to  immediately  pay  over,  as  required,  any  and  all  fines 
1871.  xiv-ToM,  and  penalties  collected  by  them  in  any  crimind  cause  or  pro- 
ceeding shall  on  conviction  thereof  be  subject  to  a  fine  of  not 
less  than  one  hundred  nor  more  than  one  thousand  dollars  and 
imprisonment  not  less  than  three  nor  more  than  six  months,  and 
shall  be  dismissed  from  office,  and  disqualified  from  holding  any 
office  of  trust  and  profit  under  this  State, 
cieitareipon-     Sec.  301.  {757,)  Every  Clerk  shall  be  held  responsible  for 
pSerer&c!!^^  the  books,  papers  and  furniture  in  his  office ;  and  upon  his  retir- 
^Mffi?^i~ii4  ^^8  from  office,  or  death,  he  or  his  representative  shall  be  bound 
to  transfer  the  same  to  his  successor,  immediately  after  such  suc- 
nottomSerrtoff  ^^^sor  has  entered  upon  the  duties  of  his  office,  under  a  penalty 
to  hto  succeBBor.  of  one  thousand  dollars  and  imprisonment  not  exceeding  one 

year. 

Clerk  to  report     Sec.  302.  {759.)  Every  Clerk  of  the  Court  is  required,  on  the 

Tr^^urerf  "^  first  Wednesday  in  each  month,  or  within  ten  days  thereafter,  to 

vm,  XVI.,  708.  jjjake,  in  writing,  to  the  Auditor  and  Treasurer  of  his  County,  a 

full  and  accurate  statement  of  all  moneys  collected  on  account  of 

licenses,  fines,  penalties  and  forfeitures  during  the  past  month, 

on  pain  of  indictment,  and,  in  case  of  conviction,  of  being  fined 

Penalty.        not  more  than  one  hundred  dollars  or  imprisoned  not  more  than 

two  months,  or  both,  at  the  discretion  of  the  Court. 

^^rtffor^other     g^^^  303^  {255iy  683.)  If  a  Sheriff,  Deputy  Sheriff,  Consta- 

r ewajr d,  ic.,  i)ie,  or  other  officer  authorized  to  serve  legal  process,  receives 

lis^,  xiV^TM  from  the  defendant,  or  any  other  person,  any  money  or  other 

Digitized  by  VjOOQ IC 


OP  SOUTH  CAROLINA.  367 

A.  D.  18D4. 

valuable  thing  as  a  consideiratioii,  reward  or  inducement  for  ^-^v^ 
omitting  or  delaying  to  arrest  a  defendant,  or  to  carry  him  before 
a  Trial  Justice,  or  for  delaying  to  take  a  person  to  prison,  or  for 
postponing  the  sale  of  property  under  an  execution,  or  for  omit- 
ting or  delaying  to  perform  any  duty  pertaining  to  his  office,  he 
sliall  be  punished  by  a  fine  not  exceeding  three  hundred  dollars. 

Sec,  304,  {4^7,  779.)  It  shall  be  the  duty  of  every  Sheriff,  ^^^^^^ 
Judge  of  Probate,  Clerk  of  the  Court  of  Common  Pleas,  County  m<»ey«ta  their 

°  '  ^  hands  to  their 

Treasurer,  and  any  other  State  or  County  officer  entrusted  with  succeespn. 

funds  by  virtue  of  his  office,  upon  retiring  from  office,  to  turn  iJksMI;;  Ss.' 

over  to  his  successor  all  moneys  received  by  him  as  such  officer, 

and  remaining  in  his  hands  as  such  officer,  within  thirty  days 

from  the  time  when  his  successor  shall  have  entered  upon  the 

duties  of  his  office,  in  the  same  manner  as  he  is  required  by  law 

to  turn  over  the  furniture,  boolfs  and  papers ;  and  the  successor 

shall  receive  and  be  responsible  for  the  moneys  so  turned  over  to 

liim,  in  the  same  manner  as  he  is  liable  for  other  moneys  received 

by  him  officially ;  and  any  public  officer  neglecting  or  refusing 

ob^ience  to  the  requisition  herein  contained  shall  be  held  guilty 

of  a  misdemeanor,  and  upon  conviction  shall  be  liable  to  a  fine 

of  one  thousand  dollars  and  imprisonment  not  exceeding  twelve    Penalty. 

months,  besides  his  liability  on  his  official  bond,  at  the  suit  of 

any  person  aggrieved  by  such  neglect. 

Every  Judge  of  Probate  shall  be  responsible  for  the  books  and  ^  Judge  of  Pro- 

,  bate  responsible 

papers,  and  also  for  the  furniture,  in  his  office,  and  upon  his  tor  booVs,  Ac; 
retiring  from  office,  or  upon  his  death,  he  or  his  representatives  transferrimr  to 


shall  be  bound  to  transfer  the  same  to  his  successor  immediately  '~im^^^7o, 
after  such  successor  shall  have  entered  upon  the  duties  of  his 
office,  under  a  penalty  of  one  thousand  dollars,  to  be  recovered 
by  indictment,  and  of  imprisonment  not  exceeding  one  year. 

Sec.  306.  Any  public  officer  hereafter  to  be  elected  or  ap-  Certain  officers 
pointed,  whose  authority  is  limited  to  a  single  election  or  judicial  conduct  to  b  e 
district,  who  shall  be  guilty  of  any  official  misconduct,  habitual  i^mTvIm  39i,  m 
negligence,  habitual  drunkenness,  corruption,  fraud,  or  oppres- 
sion, shall  be  liable  to  indictment,  and  upon  conviction  thereof 
shall  be  fined  not  exceeding  one  thousand  dollars  and  imprisoned 
not  exceeding  one  year. 

An  officer  whose  term  has  expired  or  who  has  resigned  or  been  removed 
may  be  indicted  under  this  Section.— StcUe  v.  Sellers,  7  Rich.,  870. 

General  official  miscondnct  is  punishable  only  tmder  this  &ectioji.State  v. 
Hall,  5  S.  0.,  120. 

Furnishing  {nrisoners  with  spirituous  liquors  by  jailer  is  official  miscon- 
duct.—iStote  V.  Sellers^  7  Bich.,  368. 
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False  Yoacher  of  Treasurer  is  an  official  tramidL^State  v.  Cardozo^  11  8.  C.^ 
282. 

Indicticent — 

That  joins  a  charge  of  general  misconduct  nnder  this  Section  with  a  charge 
of  particular  neglect  of  official  dnty  is  defective. -r-'Stote  y.  HcUly  5  S.  C,  120. 

Defense — 

None  by  jailer  that  his  appointment  waa  not  in  writing.— fitfote  v.  SeUerSy  7 
Rich.,  868. 

Office  declared     Soc.  306.  {^^^6. )  It  shall  be  the  duty  of  the  presiding  Judge 

~ii)^f%2i before  whom  such  officer  shall  be  tried  to  cause  a  certified  copy 

of  the  indictment  to  be  immediately  transmitted  to  the  Goyernor^ 
who  shall,  upon  receipt  thereof,  declare  by  proclamation  his 
office  vacant,  and  the  same  shall  be  filled  as  in  the  case  of  death 
or  resignation  of  the  incumbent. 
Mifldemeuior     Sec.  307.  {2557,)  If  any  Clerk  of  any  Court  of  record.  Judge 
tobe  taken,  Ac,  of  Probate,  Master,  Register  of  Mesne  Conveyances,  or  Sheriff^ 
871^8©,  xtti;  s'^'  allow  any  record,  or  any  part  thereof,  to  be  taken  or  removed 
^^'  from  their  respective  offices  by  any  person  or  persons  whomso- 

ever, he  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon 
conviction  thereof  he  shall  be  punished  by  fine  of  fifty  dollars  for 
the  first  offense,  and  for  the  second  and  any  subsequent  offense  by 
a  fine  of  one  hundred  dollars  :  Provided,  That  nothing  herein 
contained  shall  be  held  to  apply  to  the  attendance  of  any  of  the 
said  officers  with  any  of  the  records  of  their  respective  offices  in 
any  Court  or  Courts  when  the  actual  production  of  such  record 
is  required  by  the  proper  process  of  such  Court  for  the  purpose 
of  evidence  in  any  trial  or  trials  then  proceeding  therein  :  Pro- 
vided, aha,  That  the  provisions  of  this  Section  shall  not  apply 
to  the  taking  or  removal  of  any  books  or  records  where  the  same 
is  done  under  any  order  of  a  Circuit  Judge  for  the  better  pre- 
servation or  protection  of  the  same. 

Any  person  who  shall  take  any  record  from  the  office  of  the 
Clerk  of  the  Court,  Judge  of  Probate,  or  Master  in  Equity,  with- 
out the  consent  of  the  officer  having  control  of  the  same  shall  be 
guilty  of  a  misdemeanor,  and  liable  to  the  same  penalty  as  is 
provided  in  this  Section. 
Neglect  of     Sec.  308.  {2558.)  Any  Clerk  of  the  Court  of  Common  Pleas 
S!f  how^^un^  and  General  Sessions,  or  Sheriff,  or  Judge  of  Probate,  or  Register 
*^l7?Lr5?7r»i  ^^  Mesne  Conveyances  in  this  State  who  shall  willfully  fail  or 
neglect  to  discharge  all  the  duties  and  perform  all  the  services 
which  are  required  of  him  by  law,  in  addition  to  his  liability  to 
the  party  aggrieved,  shall  be  liable  to  be  indicted  as  for  a  misde- 
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meanor^  and  upon  conviction  thereof  shall  be  fined  at  the  discre- 
tian  of  the  Court,  not  exceeding  five  hundred  dollars. 
Constraed  with  Section  904,—StaU  y.  HcUl,  5  S.  C,  120. 

iNDICTMBlfT— 

Which  in  effect  and  snbBtanoe  charges  neglect  of  any  official  daty  imposed 
lyy  law  on  the  officers  named  is  fonnded  upon  this  Section,  and  not  upon  Sec- 
tion S04.-State  v.  Hall,  6  S.  C,  120. 

It  mnst  Bpedty  the  particnlar  daty  neglected.  —75. 

It  will  not  lie  against  a  Probate  Judge  for  neglecting  to  pay  oat  money  aris- 
ing  from  partition  sale  imtil  an  order  for  distrfbntion  has  been  obtained.— /&. 

Sec.  309.  {2559,)  If  any  of  the  said  officers  shall  be  reported    offlcera  re- 
by  a  Circuit  Solicitor  as  having  willfully  failed  or  neglected  to  ^^\^^^  ^ 
discharge  any  of  the  duties  or  to  perform  any  of  the  services  ~jF.7E 
appertaining  to  his  office  which  are  required  of  him  by  law^  it 
shall  be  the  duty  of  the  Court  to  order  a  bill  of  indictment  to 
be  preferred  against  such  delinquent  officer. 

Sec.  310.  {^60.)  Any  Circuit  Solicitor  who  shall,  while  in  ctrcnit  souci- 
the  public  discharge  of  the  duties  of  his  office,  be  drunk  or  ^Dtoxia!tton« 
intoxicated,  or  in  any  extent  disabled  by  reason  of  the  use  of  ^^^^^^^^; 
intoxicating  liquors  from  the  proper  discharge  of  his  duties,  shall 
be  held  guilty  of  a  misdemeanor,  and  upon  conviction  thereof 
shaU  be  punished  by  fine  of  not  less  than  one  hundred  or  more 
.than  one  thousand  dollars  and  imprisoned  not  less  than  one 
month  or  more  than  one  year,  in  the  discretion  of  the  Court, 
and  be  dismissed  from  his  office.  And  whenever  it  shall  be' 
brought  to  the  attention  of  the  Attorney-General  that  any  Cir- 
cuit Solicitor  has  been  charged  with  the  offense  mentioned  in 
this  Section,  it  shall  be  his  duty  to  prepare  a  bill  of  indictment 
against  such  officer  and  prosecute  the  same  in  the  County  where 
the  offense  was  committed ;  and  if  said  officer  is  duly  convicted 
he  shall  cause  to  be  forwarded  to  the  Governor  of  the  State  a 
record  of  such  conviction,  upon  the  receipt  of  which  the  Gov- 
ernor shall  forthwith  declare  the  said  office  to  be  vacant  and 
order  an  election  to  fill  the  same. 

Sec.  311.  {256S.)  All  persons  who  are  now,  or  may  hereafter 
become,  authorized  to  disburse  any  funds  for  the  State  shall  be  buninff  officers 
required  to  publish  in  some  newspaper  of  general  circulation  in  mon&iy  state- 
the  County  where  such  disbursement  is  made  or  authorized  to  be  "ib~i!^^^^ 
made  a  monthly  statement  of  all  funds  received  and  the  date 
thereof,  and  of  all  funds  paid  out,  when,  to  whom,  and  on  what 
account ;  and  any  person  failing  to  do  so  shall,  upon  conviction 
thereof,  be  liable  to  punishment  therefor  as  for  a  misdemeanor 
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in  a  fine  not  less  than  fifty  nor  more  than  one  thousand  dollars, 
or  by  imprisonment  of  not  less  than  thirty  days  nor  more  than 
one  year,  or  both.  The  expense  of  such  publication  to  be  paid 
out  of  the  State  funds  in  the  hands  of  such  persons  or  funds 
appropriated  for  State  purposes. 

Sheriffs. 

Sheriff  to  be     Sec.  312.  (^7'4-)  If  any  Sheriff  shall  be  attached  for  con- 
o?^dafmj2  tempt  for  failing  to  execute  or  to  return  final  process  in  any  civil 
pu^Mbie^°n  8nit>  or  for  not  paying  over  to  the  party  entitled  to  the  money 
oMTicuou;  pro-  ^jjj^h  jj^s  come  into  his  hands  as  Sheriff,  and  shall  remain  in 
i84irxL,^9«;  contempt  for  the  space  of  thirty  days  after  such  attachment 
ordered,  every  such  Sheriff  shall  be  deemed  guilty  of  official  mis- 
conduct, and  shall  be  liable  to  be  proceeded  against  by  indictment, 
and  on  conviction  be  liable  to  a  fine  not  exceeding  one  thousand 
dollars  and  imprisonment  not  exceeding  one  year,  and  be  removed 
from  office  :  Provided,  That  nothing  herein  contained  shall  be 
construed  to  deprive  any  such  Sheriff  of  his  right  to  appeal  from 
any  order  against  him  for  a  contempt,  nor  shall  the  provisions 
herein  be  taken  to  apply  during  the  pendency  of  such  appeal, 
nor  until  the  same  has  been  finally  dismissed. 
Penalty  for     Soc.  313.  (680.)  Every  Sheriff,   Deputy  Sheriff,  or  jailer, 
cuf?wiit«*S  shall  have  power,  and  he  is  authorized,  required  and  commanded, 
"IlmT  ^^^^'^^  ^  S^^®  ^^^  obedience  to  every  writ  of  habeas  corpus  made  or 
signed  by  any  person  or  persons  by  law  empowered  to  grant  the 
same,  and  shall  do  and  perform  any  matter  or  thing  which  by 
the  same  he  may  be  required  to  do ;  and  if  he  shall  willfully 
neglect,  refuse,  or  omit  to  obey  or  perform   the* same,  when 
legally  requested  and  demanded  in   such  case,  for  each  such 
neglect,  refusal,  or  omission,  he  shall  forfeit  the  sum  of  five 
hundred  dollars,  to  be  recovered  by  indictment, 
puntehment     Soc.  314.  (682.)  If  any  Sheriff,  Deputy  Sheriff,  jailer,  or 
crinJ^i*^^^  other  officer,  willfully  suffer  a  prisoner  in  his  custody,  under  con- 
isifxi^*'^'  viction,  or  under  any  criminal  charge  not  capital,  to  escape,  he 
shall  suffer  the  like  punishment  and  penalties  as  the  prisoner 
suffered  to  escape  was  sentenced  to,  or  would  be  liable  to  suffer 
upon  conviction  of  the  crime  or  offense  wherewith  he  stood 
charged. 
penaitT  for     Sec.  316.  (.^84-)  No  Sheriff,  or  Deputy  Sheriff,  shall  be  con- 
^eir  own  Bala,  comed  or  interested,  directly  or  indirectly,  in  the  purchase  of 
im!xu^^^^  any  property  sold  by  either  of  them  officially ;  and  if  any  such 
Sheriff  or  Deputy  Sheriff  shall  be  concerned  or  interested  in  any 
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such  purchase  at  any  such  sale  made  by  either  of  them,  he  shall    '"""■^v""^ 
on  conviction  thereof  be  deprived  of  his  office,  and  shall  be  liable 
to  be  fined  and  imprisoned  at  the  discretion  of  the  Court ;  and 
such  purchase  shall  be  null  and  void. 

Sec.  316.  {657.)  It  shall  be  the  duty  of  every  Sheriff  to  turn    to  tum  over 
over  to  his  successor  all  the  furniture  appertaining  to  his  office,  ac.,  to  iff'SS 
the  original  Writ  Book,  and  Sale  Book,  and  also  the  original  ^^^\  xi..  40; 
Execution  Book,  or  a  correct  certified  copy  thereof,  and  also  all  l^llSum,* 
original  bonds  officially  taken  by  him,  all  mesne  processes  not 
served,  and  all  final  processes  partially  or  wholly  unexecuted  ; 
and  if  any  Sheriff  be  dead,  his  personal  representatives  shall  so 
turn  over  the  matters  aforesaid  ;  and  the  successor  shall  be  bound 
to  execute  a  receipt  and  duplicate,  to  be  lodged  in  the  Clerk's 
office,  specifying  the  matter  and  things  so  received  by  him,  and 
he  shall  be  responsible  for  them.     The  retiring  Sheriff,  or  his 
successor,  neglecting  or  refusing  obedience  to  the  requisitions 
herein,  shall,  respectively,  upon  conviction  by  indictment,  be 
liable  to  a  fine  of  one  thousand  dollars,  or  an  action  may  be  insti- 
tuted upon  the  official  bond  of  any  defaulting  Sheriff  in  his 
behalf  for  the  penalty  aforesaid.     And  it  shall  be  the  duty  of 
such  predecessor  who  has  levied  upon  personal  property  and  not 
sold  it  to  deliver  it  to  his  successor  at  the  time  of  turning  over 
such  books,  bonds  and  processes,  taking  his  receipt  for  the  same, 
who  is  authorized  to  sell  such  property. 

Sec.  317.  {693,)  If  the  Sheriff  shall  neglect  or  delay  to  return     Default,  Ac., 
any  warrant  or  other  process  pertaining  to  the  Court  of  General  warraDU  o? 
Sessions,  issued  by  a  Trial  Justice,  ten  days  before  the  meeting -iJaeTVi.,  662. 
of  the  Court,  he  shall  forfeit  his  fees,  and  be  subject  to  a  fine  of 
five  dollars  for  every  such  default,  if,  upon  a  rule  to  show  cause, 
he  shall  fail  to  excuse  himself  to  the  satisfaction  of  the  Court. 

Sec.  318.  (696.)  It  shall  be  the  duty  of  every  Sheriff,  on  Retiring sheriir 

w^v.  WJ.W.   V  y  J  J  to  turn  over  to 

the  expiration  of  his  term  of  office,  to  tum  over  to  his  successor  his  Bucoeasor. 
all  money  remaining  in  his  hands  as  Sheriff  within  one  month  ^^^'  ^^"  ^^' 
from  the  time  his  successor  shall  have  entered  on  the  duties  of 
his  office,  in  the  same  manner  as  he  is  required  to  tum  over  to 
his  successor  the  furniture,  books,  bonds,  processes  and  other 
papers  ;  and  his  successor  shall  receive  and  be  responsible  for  the 
money  so  turned  over  to  him,  in  the  same  manner  as  he  is  liable 
for  other  money  received  by  him  as  Sheriff;  and  the  retiring 
Sheriff  shall  be  entitled  to  retain  only  one-half  of  the  commis- 
sions allowed  by  law  on  moneys  collected  and  so  turned  over,  and 
his  successor  the  other  half  for  paying  out  the  same ;  and  the 


Digitized  by  VjOOQ IC 


372  THE  CRIMINAL  STATUTES 

A.  D.  18M.  " 

retiring  Sheriff,  or  his  successor,  neglecting  or  refusing  obedi- 
ence to  the  requisitions  herein  contained  shall,  respectively,  upon 
fautaff^  ^^^  conviction  by  indictment  be  liable  to  a  fine  of  one  thousand  dol- 

^^'        lars  and  imprisonment  not  exceeding  twelve  months. 
MoDthiy state-     Soc.  319.  (700.)  All  Sheriff  are  required,  on  the  first  Tues- 
to^^uaitor°imd  day  in  every  month,  or  within  ten  days  afterward,  to  make  in 
^1^  xvi'tm  ^^^'i^g  ^^  *^^  Auditor  and  Treasurer  of  the  several  Counties  a 
full  and  accurate  statement  of  all  moneys  collected  by  them  on 
account  of  licenses,  fines,  penalties  or  forfeitures  during  the  past 
month ;  and  in  default  thereof,  upon  conviction,  shall  be  liable 
to  a  fine  not  exceeding  one  hundred  dollars  or  imprisonment  in 
the  County  jail  not  exceeding  two  months,  or  both,  at  the  dis- 
cretion of  the  Court. 
Penalty  (or     Sec.  320.  {2003.)  No  Sheriff,   Constable,   or  other  oflScar 
stead  1  a  w^^  whose  duty  it  is  to  enforce  execution,  shall  proceed  in  any  other 
i88o!?vn...5ig.  ^ft^i^^r  than  is  prescribed  in  the  homestead  laws  of  this  State 
to  enforce  any  execution  in  his  hands ;  and  should  any  officer 
sell  any  real  estate,  or  sell  or  remove  any  personal  property,  in 
violation  of  the  homestead  laws  of  this  State,  and  of  Section  32 
of  Article  2  of  the  Constitution  of  the  State  of  South  Carolina, 
he  shall  be  deemed  guilty  of  a  misdemeanor,  and  on  conviction 
thereof  shall  for  the  first  offense  be  fined  in  a  sum  not  less  than 
five  hundred  dollars  nor  more  than  one  thousand  dollars,  and 
upon  conviction  of  the  second  offense  his  office  shall  be  deemed 
vacant. 

Coroners. 

coroneratore-  Sec.  321.  (7^i.)  It  shall  be  the  duty  of  each  County  Coro- 
eraorinMrtato ^®r,  whenever  a  homicide  has  been  committed  in  his  County, 
^xv^^^iib  *^^  ^^^  party  committing  such  homicide  has  not  been  arrested, 
or,  having  been  arrested,  has  escaped  custody  before  bill  found, 
to  forward  a  report  to  the  Governor  within  three  days  after  the 
holding  an  inquest  by  him,  or  in  case  of  escape  within  three 
days  after  notice  of  such  escape,  which  report  shall  embrace  the 
name  of  the  person  killed,  and  the  name  of  the  person,  if  known, 
charged  with  committing  such  homicide,  together  with  a  copy 
of  the  evidence  taken  before  the  jury  of  inquest  and  the  verdict 
rendered  thereon  :  Provided,  That  in  case  of  escape  it  shall  be 
the  duty  of  the  Sheriff  or  other  officer  having  custody  of  the 
party  to  notify  such  Coroner  of  the  escape  promptiy.  Any 
Coroner  who  shall  willfully  neglect  to  make  the  report  as  here- 
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inbefore  provided  shall  be  liable  to  indictment  as  for  a  misde-    ^— ^v— ^ 
meanor,  and  upon  conviction  shall  be  fined  not  less  than  fifty 
nor  more  than  five  hundred   dollars  or  imprisonment  not  less 
than  thirty  days  nor  more  than  six  months,  or  both,  at  the  dis- 
cretion of  the  Court. 

Sec.  322.  For  any  neglect  of  the  duties  of  the  office  of  Coro-    coroner  of 
ner  for  Charleston  County,  or  for  any  malfeasance  therein,  the  county;  neglect 

Coroner,  Deputy  Coroner,  or  the  Trial  Justice  authorized  by  law  demeanor. 

to  act  as  Coroner,  so  neglecting  such  duty,  or  so  committing  mal-  ^^®'  ^^^''  ^^' 
feasance  therein,  shall  be  guilty  of  a  misdemeanor,  and  upon 
conviction  thereof  shall  be  fined  not  less  than  fifty  dollars  and  Penalty, 
not  more  than  one  thousand  dollars,  or  be  imprisoned  at  the  dis- 
cretion of  the  Court,  or  be  both  fined  and  imprisoned,  as  the 
Court  may  direct ;  one-half  of  such  fine  shall  be  paid  to  the  per- 
son informing  upon  such  neglect  or  malfeasance. 

Trial  Justices. 

Sec.  323,  {855,866.)  All  papers  pertaining  to  the   Court    Trial  jostioee 
of  General  Sessions  shall  be  returned  by  each  Trial  Justice  to  the  pepere  to  court 
Clerk  at  least  ten  days  before  the  ensuing  term  of  said  Court,  Sayg  before  the 
except  such  as  may  have  been  issued  or  received  by  him  subse-  "~i8897xi^28r 
quent  to  that  time,  which  shall  be  returned  on  the  first  day  of 
said  term  ;  and  if  any  Trial  Justice  fail  to  return  such  papers  to 
ihe  Clerk,  as  directed  in  this  Section,  he  shall  not  receive  any  fee 
or  compensation  for  issuing  or  taking  the  same  unless  it  shall 
appear  that  the  offense  was  committed  or  information  made  sub- 
sequent to  such  day,  or  by  return  of  the  Sheriff  or  Constable  or 
other  officer  issuing  such  warrant  or  other  process,  to  be  made 
on  oath,  that  the  same  could  not  be  executed  by  him  in  time 
therefor ;  and  he  shall  be  subject  to  the  payment  of  a  fine  of 
five  dollars  for  every  such  default,  within  the  discretion  of  the  ~i^,  vLrsw: 
Court  to  which  a  rule  thereof  shall  be  made  returnable. 

Sec.  324.  {802.)  Every   Trial    Justice    shall    on    the    first  ^Penalty  for 

^  '  •  ff^iiiiig  to  make 

Wednesday  of  each  month,  or  within  ten  days  thereafter,  make,  monthly  reporta 
in  writing,  to  the  Auditor  and  Treasurer  of  his  County  a  full  ^^^  ^'•'  "^ 
and  accurate  statement  of  all  moneys  collected  by  him  on  account 
of  licenses,  fines,  penalties  or  forfeitures  during  the  past  month. 
In  default  thereof,  he  shall  on  conviction  be  liable  to  a  fine  not 
exceeding  one  hundred  dollars  or  imprisonment  in  the  County 
jail  not  exceeding  two  months,  or  both,  at  the  discretion  of  the 
Court. 
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^'^"^•^^^        Sec.  325.  {SSS.)  if  any  Trial  Justice  shall  neglect  or  refase 

negiKJt  to  i»y  to  immediately  pay  over  all  fines  and  penalties  collected  by  him 

^1^7 XIV.  (go-  ^^  ^^y  criminal  cause  or  proceeding,   he  shall  on  conviction 

XV.,  430.         thereof  be  subject  to  a  fine  of  not  less  than  one  hundred  or 

more  than  one  thousand  dollars  and  imprisonment  not  less  than 

three  nor  more  than  six  months,  and  shall  be  dismissed  from 

oflSce. 

totoSwhew  "     '^®^*  ^^®«  ^^^^' ^  Upon  the  expiration  of  the  term  of  office 

TriaiJnsticesas  of  auv  Trial  Justice,  it  shall  be  the  duty  of  such  Trial  Justice  to 

public  property.  j  ^  j 

isn,  xYu7,m.  return  to  the  Clerk  of  the  Court  of  his  County,  within  thirty 
days,  all  books  received  by  him  from  said  Clerk,  under  the  law 
regulating  the  distribution  of  books  among  Trial  Justices,  in 
good  condition  ;  and  any  Trial  Justice  neglecting  or  refusing  to 
return  such  books  to  the  said  Clerk,  received  by  him  under  and 
by  the  terms  of  this  Section,  or  pay  for  the  same  or  damage 
thereto,  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  con- 
viction thereof  in  any  Court  of  competent  jurisdiction  shall  be 

Penalty.  fined  in  the  sum  of  not  less  than  ten  dollars  nor  more  than 
twenty-five  dollars,  or  be  imprisoned  not  less  than  ten  days  nor 
more  than  thirty  days,  at  the  discretion  of  the  Court. 

Dispodtioii  of     The  fines  imposed  or  money  received  under  this  Section  shall 

IIIOI16T8> 

be  paid  over  to  the  Clerk  of  the  Court  when  collected,  to  be 
expended  in  replacing  such  books  as  are  not  returned  or  are 
too  much  damaged  to  be  reissued,  and  to  be  used  for  no  other 
purpose. 
Not  to  receive  Soc.  327.  It  shall  be  unlawful  for  any  salaried  Trial  Justice 
causes;  nor  to  in  this  State  to  receive  any  compensation  for  his  services  in 

take  Constables* 

pay. criminal  causes  other  than  his  salary,  or  to  receive  for  his  own 

1887,  XIX.,  800.  Qg^  j^jjy  portion  of  his  Constable's  fees  or  salary  in  any  criminal 
causes  whatsoever,  whether  said  causes  are  actually  tried,  com- 
promised or  transferred  for  investigation  to  the  Court  of  General 
Sessions. 

Any  Trial  Justice  who  shall  violate  the  provisions  of  this  Sec- 
tion shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  convic- 
Penaity.        tion  thereof  shall  be  fined  not  less  than  fifty  dollars  and  not  more 
than  two  hundred  dollars,  or  imprisoned  not  less  than  thirty 
days  and  not  more  than  six  months,  or  both  fine  and  imprison- 
ment, at  the  discretion  of  the  Court. 
Penalty  for     Scc.  328.  (1608.)  If  any  Trial  Justice  shall  fail  or neglect to 
Constable  neg-  execute  any  of  the  duties  required  of  him  by  the  vagrant  laws  of 
force  yaffmnt  the  State,  he  shall  be  liable  to  pay  a  penalty  of  fifty  dollars ;  and 
'^f,Y,74Ar  ^^y  Constable  neglecting  or  failing  in  his  duty  aforesaid  shall  be 
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liable  to  pay  twenty-fiye  dollars,  to  he  recovered  by  information 
before  any  Court  of  competent  jurisdiction  ;  one  moiety  to  go  to 
the  informer  and  the  other  to  the  use  of  the  County. 

Constables. 

Sec.  329.  (S68,)  Every  Constable  appointed  by  a  Trial  Jus-    penalty  for 
tice  shall  be  bound  to  execute,  when  required,  every  lawful  J5Se°prooe8?S 
order,  judgment  and  determination  of  the  Trial  Justice  and  of  court!  ^^^^ 
any  Trial  Justice's  Court; ;  and  for  disobedience  herein  he  shall    i88b,'xi.,81. 
be  liable  to  be  indicted  and  punished  as  for  a  high  misdemeanor. 

Sec.  330.  {S69.)  For  oppression  in  office,  whether  by  undue    Punishment 
personal  violence,  cruelty,  taking  an  amount  of  property  in  un-  JS!  ^p^*"^*^"' 
reasonable  proportion  to  the  sum  to  be  collected,  or  for  any  will-         J^- 
ful  official  misconduct,  habitual  negligence,  habitual  drunken- 
ness, or  fraud,  when  established  to  the  satisfaction  of  a  jury, 
upon  indictment,  a  Constable  shall  be  punished  by  imprison- 
ment not  exceeding  one  year  and  fined  not  exceeding  one  thou- 
sand dollars,  at  the  discretion  of  the  Court. 

Sec.  331.  {S70.)  Upon  the  conviction  of  any  Constable  by  Mayberemov- 
indictment,  the  Judge  before  whom  the  case  may  be  tried  shall  convicuon.^^'^ 
have  power,  by  order,  to  declare  the  convict  to  be  removed  from         ^''• 
office,  whereupon  his  office  shall  be  deemed  vacant.  '' 

Sec.  332.  {S76.)  In  all  cases  in  which  Trial  Justices  shall    Default m  re- 
fail  to  lodge  in  the  offices  of  the  Clerks  of  the  Court  of  their  ^^jtc^  ]^* '^" 
respective  Counties  recognizances  taken  before  them  for  the  "l^vi.,  562.* 
appearance  of  witnesses,  defendants,  or  proaecutors,  before  the 
Court  of  General  Sessions  for  such  County,  or  information  or 
other  papers  made  before  them,  and  returnable  to  such  Court,  at 
least  ten  days  before  the  meeting  of  said  Court,  and  such  default 
shall  arise  from  the  neglect  or  improper  delay  of  the  Constable 
or  other  officer  charged  with  the  execution  of  any  warrant  or 
other  process  pertaining  to  the  Court  of  General  Sessions,  such    penalty. 
Constable  shall  forfeit  his  fee  and  be  subject  to  a  fine  of  five  dol- 
lars for  every  such  default,  if,  upon  a  rule  to  show  cause,  he 
shall  fail  to  excuse  himself  to  the  satisfaction  of  the  Court. 

County  Auditors,  County  Treasurers,  and  School 
Commissioners. 

Sec.  333.  {2561.)  It  shall  not  be  lawful  for  any  County  offlcerenotto 
Treasurer,  County  Auditor,  County  School  Commissioner,  or  ^rtlticate?^' 
School  Trustee,  to  buy,  discount  or  shave,  directly  or  indirectly,  i^*^f  ^^ 
or  be  in  any  way  interested  in,  any  teacher's  pay  certificate  or 
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""■^v"^    order  on  school  funds,  or  juror's  certificate,  except  such  as  are 

payable  to  him  for  his  own  services.     Any  oflScer  violating  the 

provisions  of  this  Section  shall,  on  conviction,  be  deemed  guilty 

of  a  misdemeanor,  and  pay  a  fine  of  not  less  than  five  hundred 

dollars  nor  more  than  two  thousand  dollars,  to  be  used  for  school 

purposes  in  his  County,  and  shall  be  imprisoned  at  the  discretion 

of  the  Court,  or  either  or  both,  and  shall  forfeit  the  amount  of 

such  claim,  or  of  his  interest  in  such  claim. 

Trea«urernot     SoC.  334.  (2663.)  Any  County  Treasurer  who  shall  demand 

mig^?o*n"on  or  receive  any  commissions  for  paying  out  the  school  funds  paid 

^w^,*xvi^te  ^^^  ^y  ^^°^  from  the  person  charged  with  receiving  them,  or  shall 

charge  any  person  commission  on  the  same,  shall  be  deemed 

guilty  of  a  misdemeanor,  and  on  conviction  shall  be  fined  not 

less  than  fifty  dollars  for  each  such  offense  or  be  imprisoned  for 

a  period  not  less  than  three  months. 

Penalty  for     Scc.  335.  {228.)  If  any  person  shall,  contrary  to  the  statutes 

erc?8in?i2B^'  this  State  regulating  the  appointment  of  County  Auditor 

wSaoritya  n*d  *°^  County  Treasurer,  accept  the  offices  of  County  Auditor  or 

for  not  tliming  Treasurer,  or  shall  hold  or  exercise,  or  attempt  to  hold  or  exercise, 

oyerbooks,  '  '  *^  ,  , 

p^pe^8  ft   *^y  ^^^^  office,  or  fail,  when  application  is  made  to  him  by  his 
Bucoeflsor.         successor,  to  tum  over  all  the  books,  papers  and  property  of  all 
1008. '  ^^^^"  kinds  whatsoever  pertaining  to  said  office;  or  if  any  County 
Treasurer,  County  Auditor,  or  member  of  any  County  Board  of 
Equalization,   shall  neglect,  refuse  or  evade  the  performance 
of  the  duties  imposed  upon  him  by  law  regulating  the  assess- 
ment and  collection  of  taxes ;  or  if  any  County  Auditor  shall 
neglect  or  refuse  to  comply  with  the  requirements  of  law  in  the 
making  up  of  his  duplicate,  or  shall  fail  to  file  with  the  Comp- 
troller-General the  abstracts,  vouchers  and  settlement  sheets 
within  the  time  required  by  law  ;  or  if  any  County  Treasurer, 
after  being  notified  of  his  removal  or  suspension  from  office, 
shall  fail  to  settle  with  the  County  Auditor  and  the  Comptroller- 
General,  and  pay  over  all  State  and  County  moneys  in  his  hands 
to  the  officers  entitled  by  law  to  receive  the  same,  within  ten 
days  after  being  so  notified,  he  shall  be  deemed,  and  he  is  hereby 
declared  to  be,  guilty  of  a  misdemeanor,  and  upon  trial  and 
conviction  thereof  he  shall  be  punished  therefor  by  fine  not 
exceeding  five  thousand  dollars  or  by  imprisonment  not  exceed- 
ing five  years,  or  both  said  punishments,  in  the  discretion  of  the 
Court, 
Treasurer  to     Scc.  336.  {1021.)  The  several  County  Treasurers  shall  retain 
teepamoimt  of  ^|j  ^^^  p^jj  ^^  collected  in  their  respective  Counties ;  and  it  is 
1878,  XVI.,  688.  hereby  made  the  duty  of  the  said  County  Treasurer,  in  collecting 
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the  poll  tax,  to  keep  an  account  of  the  exact  amount  of  said  tax  ^'^"v^^ 
collected  in  each  school  district  in  his  County  ;  and  the  city  of 
Charleston,  for  the  purposes  of  this  Section,  be  deemed  a  school 
district,  and  the  County  Treasurer  shall  pay  over  to  the  City  Board 
of  School  Commissioners  the  amount  of  poll  tax  collected  in  said 
city ;  and  the  poll  tax  collected  therein  shall  be  expended  for 
school  purposes  in  the  school  district  from  which  it  was  collected  ; 
and  any  yiolation  of  this  Section  by  the  County  Treasurer  shall 
constitute,  and  is  hereby  declared,  a  misdemeanor,  and  on  con- 
viction thereof  the  said  County  Treasurer  shall  pay  a  fine  of  not 
less  than  fiye  hundred  dollars  nor  more  than  five  thousand  dol-  Pw»ity« 
lars,  to  be  used  for  school  purposes  in  the  County  suffering  from 
such  violation,  or  imprisonment,  in  the  discretion  of  the  Court. 

Sec,  337,  {102^.)  He  shall,  on  the  fifteenth  day  of  each    TteasurCT  ^o 
month,  report  to  the  School  Commissioner  of  his  County  the  sSoS  commis- 
amount  of  collections  and  disbursements  made  by  him  for  the  ists,  kvi.,  684. 
month  of  account  of  poll  tax  and  all  other  school  funds ;  and 
it  shall  be  a  misdemeanor  on  the  part  of  any  County  Treasurer 
to  neglect,  fail  or  refuse  to  make  such  report,  and  on  conviction 
thereof  he  shall  pay  a  fine  of  not  less  than  five  hundred  dollars.    Penalty, 
the  same  to  be  used  for  school  purposes  in  the  County. 

See,  338.  {1023.)  He  shall  make  out  and  forward  annually  Peniuty  tor 
to  the  Superintendent  of  Education,  on  the  first  day  of  Novem-  n^orf  sch' oi 
ber,  a  certified  statement  showing,  by  school  districts,  the  amount  mtendentTf 

of  poll  and  other  school  taxes  collected  by  him  for  the  fiscal  year 1^'; 

ending  on  the  31st  day  of  October  next  preceding ;  and  on 
failing,  neglecting  or  refusing  to  make  and  forward  such  state- 
ment the  State  Superintendent  of  Education  shaU  make  a  written 
complaint  to  the  Circuit  Solicitor  for  the  County  in  which  the 
said  County  Treasurer  resides,  who  shall  prosecute  the  said 
County  Treasurer  for  the  same ;  and  on  conviction  thereof  he 
shall  be  subject  to  a  fine  of  five  hundred  dollars,  the  same  to  be 
used  for  free  public  school  purposes  in  his  County. 

Sec.  339.  It  shall  be  the  duty  of  each  Auditor  to  state,  in  a    Auditor  to  re- 
separate  column,  the  school  district  in  which  the  taxpayer  resides.  T89|^xx.Tn8"; 
At  the  expiration  of  the  time  prescribed  by  law  to  receive  returns  iSaJ  xxi'./w.** 
he  shall  make  out  and  forward  to  the  Board  of  Trustees  of  each 
school   district   within   his  County  a  correct  list  of  the  polls 
returned  from   their  respective   districts.     When   the   School 
.  Trustees  have  reported  to  him  the  names  of  all  persons  who  have 
failed  or  neglected  to  make  returns,  it  shall  be  his  duty  to  enter 
upon  his  books  the  names  of  all  persons  thus  reported  to  him. 
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and  he  shall  enter  the  names  of  said  persons  upon  the  tax  dupli- 
cate furnished  the  County  Treasurer.  And  any  Auditor  failing 
to  comply  with  either  or  all  of  the  provisions  of  this  Section  shall 
be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction  before 
a  Court  of  competent  jurisdiction  shall  be  fined  in  a  sum  of  not 
Penalty.        more  than  one  hundred  dollars  or  be  imprisoned  for  a  term  not 

exceeding  thirty  days. 
County  offloere     Scc.  340.  (2566.)  It  shall  not  be  lawful  for  any  State  or 
fiocateof^deM^'  Couuty  officer  to  issue  any  certificate  of  indebtedness :  Provided, 
^^-        That  this  shall  not  apply  to  issuing  of  tickets  to  jurors  or  wit- 
nesses for  their  attendance  upon  the  Circuit  Courts. 
Exercising     Soc.  341.  (1024.)  If  a  member  of  any  County  Board  of  Exam- 
nS-^or^'Tpi^  iners  in  any  County  of  this  State,  or  a  Trustee  of  any  school  dis- 
W^l^m  *^^^**  ®^^^^  attempt  to  act  or  discharge  the  duties  of  either  of 
said  offices  after  he  has  been  removed,  or  after  his  successor  shall 
have  qualified,  he  shall  be  deemed  guilty  of  a  misdemeanor,  and 
Penalty.        after  conviction  be  punished  by  a  fine  of  not  less  than  one  hun- 
dred and  one  dollars  or  imprisonment  for  not  less  than  thirty 
days,  or  both,  at  the  discretion  of  the  Court. 
Penai^  for     SoC.  342.  The  failure  of  any  County  School  Commissioner 
Commissioner  or  any  Couuty  Treasurer  of  this  State  to  keep  a  book  of  entry, 
8urer"to  keep  a  in  which  shall  be  kept  an  account  known  as  **  general  cash 
'•Genera^^^SiaS  account,^'  as  required  by  law,  shall  be  deemed  a  misdemeanor, 
^^rxxiTsil  ^^^  ^^  conviction  thereof  he  shall  be  subject  to  a  fine  of  not  less 
than  two  hundred  dollars  or  imprisonment  in  the  County  jail  for 
a  period  not  less  than  six  months. 
To  remove     SoC.  343.  County  Boards  of  Commissioners,  or  the  municipal 
^m*^he^^y?  authorities  of  the  city  of  Charleston,  failing  or  refusing  to  remove 
i8W  xviiT"^  ^^^^  *^®  Asylum,  after  thirty  days^  due  notice  from  the  Superin- 
tendent thereof,  a  patient,  a  beneficiary  from  their  County  or  their 
city,  as  the  case  may  be,  who  is  simply  physically  or  mentally 
infirm,  or  is  a  harmless  imbecile,  idiot  or  epileptic,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  upon  conviction  thereof 
shall  be  fined  in  the  discretion  of  the  Court,  and  the  bond  of  such 
County  Board  of  Commissioners  shall  be  liable  for  the  fine. 
Penalty  for     Sec.  344.  Any  Probate  Judge 'committing  to  the  Asylum  a 
pereons  tV  tbe  pcrson  without  a  medical  certificate  conforming  to  the  require- 
physu^nS^r-  ments  of  the  law,  or  a  pauper  lunatic  not  a  bona  fide  resident  of 
Tb^iiZ7-mm  *^^®  State,  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon 
xxIm  48i/bcw.  '  conviction  shall  be  fined  in  the  discretion  of  the  Court. 
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Sec.  345.  Physicians  giving  a  certificate  recommending  the  phjaidaiis  not 
commitment  to  the  Asylum  of  a  person  who  is  simply  idiotic,  tbecommitmeiit 
epileptic,  physically  infirm,  or  mentally  imbecile,  unless  such  SJe  Asyium^un^ 
person  is  violent  or  dangerous,  shall  be  guilty  of  a  misdemeanor,  -*^^^*^xvm. 
and  upon  conviction  thereof  shall  be  fined  in  the  discretion  of  ^^• 
the  Court. 

Sec.  346.  {2288.)  If  any  member  of  the  Board  of  Jury  Com-  gjj^^^J*^ 
missioners  shall  be  guilty  of  fraud,  either  by  practicing  on  the  jury  'Jf^^^  ^^^' 
box  previously  to  a  draft,  or  in  drawing  a  juror,  or  in  returning  impiiflonment 
into  the  jury  box  the  name  of  any  juror  which  had  been  lawfully  ^^'^^^-^^^ 
drawn  out,  and  drawing  or  substituting  another  in  his  stead,  or 
in  any  other  way  in  the  drawing  of  jurors,  he  shall  be  punished 
by  a  fine  not  exceeding  five  hundred  dollars  or  be  imprisoned 
not  exceeding  two  years  in  the  State  Penitentiary. 
For  other  oflPenseB  by  certain  officers,  see  Chapter  iVill. ,  Article  in. ,  Part  L 


CHAPTER   XIX. 


Violation  of  the  Provisions  Regulating  the  Establishing 
and  Repairing  of  Highways. 


Ssc. 

847.  Neglect  to  work  highway  suddenly 
olwtracted. 

848.  Neglecdng  to  put  highway  In  repair. 


8E0. 
860.  Gates   on   prlyate    loadt   may   be 

erected ;  wben  and  how. 
800.  Interfering  with  gates. 


849.  Not   furnishing    toU  bridges   with  |  8U1.  Erection   of    gates   on   highways ; 
lights.  1  wben  and  how. 

850.  Driving  fast  over  bridges.  862.  Damaging  roads. 

861.  Transporting   passengers   within  a  !  868.  Injury  to   bridges,  Ac.;   malidoua, 


mile  of  an  established  ferry ;  proviso. 
852.  Penalty  for  injuring ;  for  obstructing. 
8S8.  Traveling  to  be  on  right  of  centre. 
8&4.  Proprietors  to  keep  up  works;  how 


Ac.,  Injury   to   bridges   on  public 
roads ;  obstructing  ditches,  &c. 
804.  Gutting  down  shade  trees  on  public 
roads. 


penalties  applied.  8C6.  For  obstructing  roads. 


880.  Neglect  to  post  rate  of  charges. 

856.  Fords  not  to  be  obstructed. 

857.  Injuring  mile  posts  or  pointers. 

866.  Neglect  of  posting  and  numbering 
roads. 


866.  Neglect  of  road  duty. 

867.  Overwers  falling  to  obey  orders  of 
County  Boards  of  Gonunlssioners. 

868.  Destroying,    defacing,    Ac.,    monu- 
ments of  U.  S.  Coast  Survey. 


Section  347.  {1086.)  When  any  highway  shall  he  suddenly    Highway  »ud. 
obstructed  by  storm  or  otherwise,  so  as  to  require  immediate  ^^  obstruct- 
labor  to  remove  said  obstruction,  if  any  person  liable  to  work  on 
highways,  after  being  summoned  for  the  purpose  of  removing 
such  obstruction  by  the  order  of  the  overseer,  shall  neglect  to 
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turn  out  and  assist  in  opening  and  repairing  such  highway,  he 

shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  connction 

Penalty  for  thereof  in  any  Trial  Justice's  Court  shall  be  fined  three  dollars 

"^S^^~^  P®^  ^^y^  ^^^^  ^^®  ^  ^®  collected  and  expended  in  the  repair  of 

highways  where  and  when  necessary  in  his  district. 

penatty  f  o  r     geC.  348.  {1088. )  If  the  Commissioners  of  any  County  neglect 

highway  in  re-  to  haTO  repaired  any  of  the  highways  and  bridges  which  by  law 

~i&nrrb, are  required  to  be  kept  in  repair,  they  shall  be  deemed  guilty  of 

a  misdemeanor,  and  upon  conviction  thereof  shall  be  fined  in  a 
sum  of  not  less  than  one  hundred  or  more  than  five  hundred 
dollars,  in  the  discretion  of  the  Court, 

state  V.  ChappeU,  2  Hill,  391. 

The  Commissioners  are  not  liable  to  private  action  for  neglect  of  dnty ;  the 
remedy  for  injmy  is  by  indictment. — Yonng  y.  CommissUmerSy  2  N.  & 
McC.,537. 

Penalty  tor     Sec.  349.  {^1*)  Every  toll  bridge  within  this  State  shall  be 

toUhriS^a^  furnished  at  night,  by  the  owners  of  the  franchise  or  the  keep- 

i^^viL  570  ^^  ^^  *^®  ^^^  bridges,  respectively,  with  sufficient  light  or 

lights  to  enable  persons  traveling  over  the  same  to  see  their  way 

and  to  avoid  danger. 

Any  person  violating  the  provisions  of  this  Section  shall  be 
deemed  guilty  of  a  misdemeanor. 
Penalty  for     gec.  350,  {IH^*)  No  person  shall  drive,  lead,  or,  having 
oYerbridgea.     charge  thereof,  shall  permit  any  carriage,  animal  or  other  thing 
1827,  VI..  814.  ^^  travel  over  or  on  any  bridge  more  than  ten  feet  long,  now  con- 
structed, or  hereafter  to  be  constructed  by  the  authority  of  the 
Legislature,  in  a  gait  faster  than  a  walk,  nor  shall  any  person 
having  charge  of  any  carriage,  animal  or  thing  cause  or  permit 
it  to  stop  on  any  such  bridge,  and  every  person  so  offending 
against  this  provision  shall,  on  conviction  thereof  before  any  Trial 
Justice  of  the  County,  pay  a  fine  not  exceeding  ten  dollars  nor 
less  than  five  dollars. 
Persona  not  to     Scc.  351.  {11^4-)  If  any  person  or  persons  living  within  the 
^2^'^^tiin  space  of  one  mile  of  any  established  ferry  in  any  part  of  this 
eBtaiuflbed  fer°  State  shall  for  any  fee,  toll  6t  reward  whatsoever  transport  any 
"  7^'^xV  iM-  P®^^^>  goods  or  cattle  from  one  side  only  to  the  other  of  that 
i875,;tv.,*«98.  *  river  where  any  such  established  ferry  shall  be  kept,  the  person 
taking  any  such  fee,  toll  or  reward  shall  forfeit  and  pay  to  the 
proprietor  of  the  ferry  next  adjacent  to  the  place  where  such  fare 
was  taken  up  treble  the  value  of  the  fee,  toll  or  reward  given, 
paid  or  promised,  to  be  recovered  by  warrant,  under  the  hand 
Penalty  for  and  seal  of  one  Trial  Justice,  or  be  imprisoned  in  the  County 
▼ioiauon.         j^-j  ^^^  ^  period  of  not  exceeding  thirty  days,  any  law,  usage  or 
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custom   to  the  contrary  notwithstanding :    Provided,  always,    '-'"v^-^ 
That  in  case  any  passenger  shall  be  detained  more  than  half  an 
hour  at  any  such  ferry,  then  any  persons  living  near  such  ferries 
may  be  at  liberty  to  transport  them,  anything  herein  to  the  con- 
trary notwithstanding. 

Sec.  352.  (11^8,  1129,)  If  any  person  shall  willfully  ormali-  Penalty  for  in- 
ciously  destroy,   or  in  any  manner  hurt,   damage,   injure  or "  ig27,vi.,  sis, 
obstruct,  or  shall  willfully  and  maliciously  cause,  or  aid  andwiSn^  '^" 
assist,  or  counsel  and  advise,  any  other  person  to  destroy,  or  in 
any  manner  to  hurt,  damage,  injure  or  obstruct,  any  turnpike 
road  or   bridge  now  or   hereafter  to  be   constructed   by  the 
authority  of  the  Legislature,  or  any  causeway,  culvert,  drain, 
ditch,  wall,  embankment,  toll  house,  or  toll  gate,  of  any  such 
turnpike  road  or  bridge,  the  person  so  offending,  on  conviction 
thereof,  shall  be  imprisoned  not  more  than  three  nor  less  than 
one  month,  and  pay  a  fine  not  exceeding  five  hundred  dollars  nor 
less  than  twenty  dollars,  at  the  discretion  of  the  Court  before 
which  such  conviction  shall  take  place,  and  shall  be  further  liable 
to  pay  all  expenses  of  repairing  the  same.     If  any  person  shall  Penalty  for ob- 
cause  any  obstruction  to  be  placed  on  any  turnpike  road,  causeway    i«^,Vum, 
or  bridge  now  constructed,  or  hereafter  to  be  constructed  by  the  '^* 
authority  of  the  Legislature,  so  as  to  obstruct,  or  render  danger- 
ous or  difficult,  the  passage  of  carriages  or  other  traveling  thereon, 
or  shall  obstruct  or  in  part  or  in  whole  fill  up  any  drain,  ditch 
or  culvert  made  for  the  purpose  of  conveying  water  over,  under, 
from  or  alongside  of  any  such  turnpike  road,  causeway  or  bridge, 
and  shall  not  immediately  remove  such  obstruction,  when  required 
so  to  do,  he  or  she  shall  be  deemed  guilty  of  a  nuisance,  and  on 
conviction  thereof  before  a  Court  of  competent  jurisdiction  shall 
pay  a  fine  not  exceeding  ten  dollars  nor  less  than  two  dollars,  or 
in  default  of  the  payment  thereof  be  imprisoned  not  more  than 
ten  days  nor  less  than  one  day,  and  shall  be  further  liable  to  pay 
the  expenses  of  removing  the  said  nuisance. 

Sec.  353.  {IISO,)  Every  person,  carriage,  animal,  or  other    au  traveung 
thing,  traveling,  or  passing  on  or  over,  any  turnpike  road,  cause-  rightof^beoen- 

way,  or  bridge,  now  constructed,  or  hereafter  to  be  constructed  — — j^ 

by  the  authority  of  the  Legislature,  shall  keep  entirely  on  the 
right  of  the  centre  of  the  said  road,  causeway,  or  bridge,  so  as 
not  to  obstruct  the  passage  of  any  other  person,  carriage,  animal, 
or  thing,  on  the  other  side  of  the  centre  thereof.  And  every 
person  who  shall  drive,  lead,  or,  having  charge  thereof,  shall 
permit  any  carriage,  animal  or  other  thing  to  travel  on  such 
25 
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^"^^v^^    road,  causeway  or  bridge  contrary  to  this  provision,  shall  on  con- 
viction thereof  before  any  Court  of  competent  jurisdiction  pay  a 
fine  not  exceeding  ten  dollars  nor  less  than  two  dollars,  or  in 
default  of  the  payment  thereof  be  imprisoned  not  more  than  ten 
days  nor  less  than  one  day,  and  be  further  liable  for  all  damages 
occasioned  thereby. 
Proprietors      Scc.  354.  (^^^1,  11S2.)  The  proprietor    or    proprietors   of 
ment  for  n  o  t  every  bridge  or  turnpike  road  now  constructed,  or  hereafter  to 
^^nguptoeir  ^^  constructed  by  the  authority  of  the  Legislature,  shall  be  liable 
18B7,  VI.,  816,  ^  indictment  at  common  law  for  not  keeping  their  respective 
works  in  such  condition  as  to  answer  the  ends  of  their  creation. 
Penalties  re-      All  the  penalties  which  may  be  recovered  for  offenses  against 

be  applied. owners  of  bridges  or  turnpikes  shall  be  paid  one-half  to  the 

^^'        informer  and  the  other  half  to  the  corporation  or  individual  or 
individuals  owning  the  works  respecting  which  the  said  offenses 
shall  have  been  committed. 
Fine  for  neg-     Soo.  355.  (11S6,)  Managers  and  attendants  of  all   public 
rates  of  cEwSS  ferries  and  bridges  having  the  privilege  by  law  to  charge  toll  for 
~f7^ix  g74-  ^^®  passage  of  persons,  animals,  vehicles  or  other  goods  shall 
1^  li'^w^  cause  the  rates  chargeable  for  such  passage  to  be  posted  in  legible 
i^xiv"i^*' '®^^^  ^^  characters  in  some  conspicuous  place,  stating  the 
amount  to  be  paid,  so  as  to  be  read  for  information  without 
inconvenience,  at  the  approach  to  such  ferry  or  bridge.     Any 
neglect  of  the  duties  prescribed  in  this  Section,  or  any  toll 
exacted  at  higher  rates  than  may  be  allowed  by  law,  shall  upon 
conviction  of  the  parties  so  neglecting  before  any  Trial  Justice 
be  punishable  with  a  fine  of  not  less  than  ten  nor  more  than  fifty 
dollars,  which  fine  shall  be  paid  to  the  Treasurer  of  the  County 
for  the  use  of  the  County  where  such  ferry  or  bridge  may  be 
situated. 
Fords  not  to     Sec.  356.  {11S8.)  No  keeper  of  any  ferry  or  toll  bridge,  or 
~i79i,  IX.,  888'  o^^her  person,  shall,  upon  any  pretense  whatsoever,  stop  up  or 
obstruct  any  fording  or  crossing  place  on  any  river  or  creek 
within  this  State  with  a  view  to  compel  any  person  or  persons  to 
cross  over  any  ferry  or  toll  bridge,  under  the  penalty  of  two  dol- 
lars and  fifty  cents,  to  be  recovered  before  the  nearest  Trial 
Justice,  or  in  default  of  the  payment  thereof  to  be  imprisoned 
not  more  than  ten  days  nor  less  than  one  day  for  every  person  or 
persons  so  prevented  from  passing  over  such  fording  or  crossing 
place. 
P^»ity  'or     Sec.  357.  {1065,)  Any  person  or  persons  who  shall  cut  down, 
post  or  pointer^  burn  or  deface  any  mile  post  or  stone,  or  pointer,  erected  by  the 
,      .,666.  QQ^jj|.y  Commissioners  or  County  Supervisor  of  any  County,  he, 
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she  or  they  upon  conviction  thereof  shall  forfeit  and  pay  the 
sum  of  ten  dollars,  to  be  recovered  by  indictment  or  information 
before  any  Court  of  competent  jurisdiction. 

Sec.  358.  {1066.)  The  County  Board  of  Commissioners  of  ^Penalty  for 
any  County  neglecting  to  cause  the  public  highways  in  their  in»  and  niun- 
County  to  be  posted  and  numbered  and  to  have  pointers  erected  ^840-  isn, 
at  each  fork  of  said  highways  declaring  the  direction  of  such  ^"^" 
highways  shall  be  liable  to  pay  the  sum  of  ten  dollars  for  each 
and  every  said  neglect,  to  be  recovered  by  indictment  in  the 
Court  of  General  Sessions  of  the  County  wherein  the  same  occurs, 
to  be  collected  and  paid  to  the  Treasurer  of  such  County  for  the 
use  of  the  County :  Provided,  That  no  County  Commissioner 
shall  be  liable  to  said  penalty  who  shall  put  said  pointer  at  such 
times  as  he  shall  have  his  division  of  roads  worked. 

Sec.  359.  (1067.)  It  shall  be  lawful  for  any  citizen  of  this  Gates  on  public 

State  over  whose  land  any  road  may  pass,  other  than  a  public  ~i856:~  is 8 si 

highway,  to  erect  gates  thereon,  and  the  person  owning  or  erect-  ^^^' 

ing  such  gates  shall  be  liable  to  be  indicted  for  a  nuisance  if  they 

fail  to  keep  them  as  herein  provided ;  that  is  to  say,  the  owner 

or  keeper  of  any  gate  which  obstructs  a  highway,  either  public 

or  private,  shall  have  such  gate  constructed  so  as  to  afford  a  road-    Requisite 

way  between  the  posts  of  at  least  nine  feet,  and  shall  keep  the  S^n?**  CQ"*^'- 

said  gate  in  such  repair  and  condition  as  to  be  easily  opened  and         ^'^• 

shut,  and  that  the  latch  or  fastening  will  adjust  itself  on  being 

closed  ;  and,  further,  that  the  said  keeper  shall  erect  or  cause  to 

be  erected,  at  convenient  distance  from  such  gate,  a  suitable 

hitching  post  for  the  convenience  of  those  traveling  in  vehicles.    Hitcbtagpost. 

That  the  owner  or  keeper  of  such  gate  who  shall  fail  to  comply 

with  the  requirements  of  this  Section  shall,  upon  conviction,  for 

each  offense,  pay  a  fine  of  not  less  than  twenty-five  dollars,  or  be    Punishment. 

imprisoned  in  the  County  jail  for  a  term  not  exceeding  thirty         ^^* 

days. 

A  neighborhood  road  or  private  path  is  within  the  provisions  of  this  Sec- 
tion.—State  v.  Jeff  coat,  11  Rich.,  529. 

Sec.  360.  {1068,)  In  case  any  person  or  persons  shall  inter-  Penauy  for 
fere  with,  injure,  destroy  or  willfully  leave  open  any  such  gates,  ^Sgatel*"*^ 
such  person  or  persons  shall  be  liable  to  indictment  as  for  a  mis-  ^855,  xii.,  4oe. 
demeanor. 

Sec.  361.  {1072,  1073,)  County  Boards  of  Commissioners  of  Erection  of 
the  several  Counties  in  this  State  are  hereby  authorized,  on  "^  ^"^  **^'*" 
application  to  them  for  the  purpose,  to  allow  the  erection  of  ^^^^^••^' 
gates  upon  the  highways  of  the  State,  wherever  in  their  judg-  «i. ' 
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ment  the  same  may  be  expedient  and  not  detrimental  to  the 
public  interest,   subjecting  the  person  or  persons  owning  or 
erecting  such  gate^  nevertheless,  to  the  pain  and  penalties  pre- 
scribed in  Section  359. 
lation  re-     If  any  person  shall  willfully  cut  or  destroy  any  gate  which 
i»8Mx^  609.  ^^y  be  put  up  by  the  authority  of  the  Commissioners  in  pur- 
suance of  this  Section  whilst  the  same  is  kept  in  good  order, 
such'person  shall  pay  a  penalty  of  twenty  dollars,  to  be  recoTered 
by  an  action  at  the  suit  of  the  County  before  a  Trial  Justice. 
And  if  any  person  shall  willfully  leave  open  any  gate  as  afore- 
said, such  person  shall  be  liable  to  pay  a  like  penalty,  to  be  recov- 
ered as  aforesaid. 
Penalty  for     Scc.  362.  (^OT^.)  If  any  person  shall  willfully  destroy,  injure, 
"^^ix.7^i~;  ^^  ^^  *^y  niaiiiier  hurt,  damage,  impair  or  obstruct  any  of  the 
iffis!  m.',  m!'  public  highways,  or  any  part  thereof,  or  any  bridge,  culvert, 
drain,  ditch,  causeway,  embankment,  wall,  toll-gate,  toll-house, 
or  other  erection  belonging  thereto,  or  any  part  thereof,  the  per- 
son so  offending  shall  upon  conviction  thereof  be  imprisoned  not 
more  than  six  months  or  pay  a  fine  not  exceeding  five  hundred 
dollars,  or  both,  at  the  discretion  of  the  Court,  and  shall  be 
further  liable  to  pay  all  the  expenses  of  repairing  the  same. 
Injury  to      $60,363.  (2509,   2510,   2511.)  Whoever  shall  wantonly  or 
^^^^ix^'sTO  willfully  injure  or  destroy  any  bridge  or  bridges  built  by  author- 
*^  ity  of  the  Commissioners  of  any  two  Counties  over  any  river  or 

creek  lying  between  such  Counties,  on  indictment  and  convic- 
tion of  the  same  at  the  Court  of  General  Sessions  in  the  County 
where  the  offense  was  committed,  shall  be  subject  to  such  fine 
and  imprisonment  as  the  said   Court  shall  direct:  Providedy 
That  nothing  herein  contained  shall  extend,  or  be  construed  to 
extend,  to  any  of  the  toll  bridges  already  established  by  law  or 
that  may  be  hereafter  established. 
Malicious  0  r     Any  person  or  persons  who  shall  willfully  or  maliciously  injure 
brwSfl*Sn"pub^  ^^  destroy,  by  floating  rafts  or  in  any  manner,  any  bridge  on  any 
f^"^'    ..^  public  roads  in  this  State  shall  be  guilty  of  a  misdemeanor,  and 
upon  conviction  thereof  shall  be  fined  in  a  sum  not  less  than  fifty 
nor  more  than  five  hundred  dollars  or  be  imprisoned  not  less 
than  thirty  nor  more  than  ninety  days,  in  the  discretion  of  the 
Court :  Provided,    That  nothing  herein  contained  shall  affect 
the  right  of  action  for  damages  in  a  civil  suit  against  the  person 
or  persons  so  injuring  or  destroying  any  such  bridge. 
Obstruct inar      Whoever  shall  obstruct,  or  cause  to  be  obstructed,  any  ditch  or 

drains. drain  on  the  side  of  any  road  which  has  been,  or  may  hereafter 

f  1^*  iXm  670, 1^^^  constructed  under  the  authority  and  at  the  expense  of  the 
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State,  or  any  ditch  or  drain  made  as  aforesaid,  to  drain  water 
from  any  part  of  the  said  roads,  or  any  of  them,  by  throwing 
into  the  said  ditches  or  drains  any  earth,  logs,  trees,  brushes  or 
other  things  whatsoever,  and  shall  not  immediately  remove  the 
same  when  required,  shall  be  deemed  guilty  of  a  nuisance,  and 
on  conviction  thereof  shall  be  fined  in  a  sum  not  exceeding  ten 
dollars  nor  less  than  two  dollars,  and  shall  be  further  liable  for 
the  expense  of  removing  the  same. 

Sec.  364«  (2612.)    Whoever  shall  willfully  or  wantonly  cut    cutung  down 
down  or  kill  any  tree  growing  within  ten  feet  of  any  road  which  JJlbu®  roaS.  ^^ 
shall  be  laid  out,  altered  or  mended  by  authority  of  the  County  "it^Tx.,  812, 
Board  of  Commissioners  or  the  County  Supervisor  of  any  County, 
and  which  shall,  by  direction  of  the  Highway  Surveyor  in  charge 
of  such  road,  have  been  left  standing  as  convenient  for  shade  to 
the  said  road,  for  each  tree  so  cut  down  or  killed  shall  be  fined 
twenty-five  dollars  by  any  Court  of  competent  jurisdiction. 

Sec,  366.  {1075,)  If  any  person  shall  cause  any  obstruction    penalty  for 
to  be  placed  in  any  part  of  the  said  highways  or  on  any  bridge  ^J."*^       ' 
or  causeway  thereof,  so  as  to  obstruct  or  render  dangerous  or    ^®^  '^•'  "*• 
difficult  the  passage  of  carriages,  or  other  traveling  thereon,  and 
shall  not  immediately  remove  the  same  when  required,  he  shall 
be  deemed  guilty  of  a  nuisance,  and  on  conviction  thereof  before 
a  Trial  Justice  shall  be  fined  in  a  sum  not  exceeding  ten  dollars 
nor  less  than  two  dollars,  and  shall  be  further  liable  for  the 
expenses  of  removing  the  said  nuisance. 

The  mere  obstructing  of  a  highway  is  in  itself  a  pnbUc  nuisance.— Sto^e  y. 
Harden,  11  S.  C,  366. 

As  to  what  roads  the  Section  applies.— ^Stote  v.  Oregg,  2  HiU,  887 ;  State  v. 
Mobley,  1  McM.,  47  ;  State  v.  Caldwell,  2  Speer,  163  ;  State  v.  Randall,  1  Strob., 
110 ;  State  v.  Thompson,  2  Strob.,  16 ;  State  v.  Sartor,  2  Strob.,  64 ;  StaU  v. 
Huffman,  2  Rich.,  619 ;  State  v.  Lythgoe,  6  Rich.,  112 :  State  v.  Pettis,  7  Rich., 
802. 

It  does  not  apply  to  neighborhood  roads.— iStote  v.  Harden,  11  S.  C,  360. 

Ihdictment — 

Is  the  proper  remedy  for  obstructing  highways.— Commimon^rs  v.  Taylor, 
2  Bay,  282. 

What  roads  are  highways  for  which  it  wiU  lie.— State  v.  Sartor,  2  Strob.,  60. 

It  may  be  at  common  law,  and  the  statutes  referred  to  show  what  are  pub- 
lic roads.- /6. 

See.  366.  {1085.)  Any  person  liable  to  road  duty,  who  shall 

have  been  duly  warned  twelve  hours  before  the  day  fixed  in  his  duty. 

notice  for  such  working,  stating  the  hour  and  place  of  working,  i44f^8W,xvn 
shall  be  subject  to  the  overseer  in  charge.     If  any  person  of  a  ^^* 
legal  age  shall  neglect  to  appear,  or  shall  refuse  to  work  on  the 
highways  and  roads,  (having  no  justifying  excuse,)  according  to 
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'""■ — v'""^    the  direction  of  tlie  overseer,  he  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  upon  conviction  thereof  before  a  Trial  Justice 
Penalty  for.    shall  be  fined  in  a  sum  of  not  less  than  five  dollars  nor  more  than 
ten  dollars,  or  be  imprisoned  in  the  County  jail  for  a  period  of 
sMhoure  notice  not  less  than  five  or  more  than  twenty  days.     In  Lexington  and 
andRicWwjd!"  Richland  Counties  twenty-four  hours'  notice  to  be  given. 

Party  refosing  to  obey  sommons  to  open  a  new  road,  pnniBhable  nnder  this 
Section.— ^Stofe  v.  Browne  14  8.  C,  880.  No  formal  indictment  necesBary  before 
Trial  Jofitice  Court.— /  6.  Appeal  therefrom  to  be  heard  de  novo. — J  b.  Justi- 
fiable excuse  not  defined.— -Sfa^  v.  Hathcock,  20  S.  C,  422. 

overeeerfau-     Scc.  367.  i^OSj^,)  When   the    County   Board   of     Commis- 
dere*of**county  siouers,  or  any  of  them,  give  orders  to  any  road  overseer  to  have 
nSSonere^™'  ^^^  work  done  in  his  district  and  he  neglects  to  do  the  same,  he 
i87«rxvi.,  144;  shall  be  deemed  ffuilty  of  a  misdemeanor,  and  upon  conviction 
*  thereof  in  a  Trial  Justice's  Court  he  shall  be  fined  in  a  sum  not 
less  than  ten  nor  more  than  fifty  dollars  ;  and  overseers  for  neg- 
lecting to  call  out  their  hands  and  work  the  roads  when  required 
by  the  Commissioners  shall  be  deemed  guilty  of  a  misdemeanor, 
and  upon  conviction  thereof  in  the  Court  above  named  be  fined 
in  a  sum  not  less  than  five  nor  more  than  twenty  dollars. 
Destroying,      ScC.  368.  (^513.)  If   any  person  shall  willfully  and  maU- 
^umente*o'{  ciously  destroy,  or  in  any  manner  hurt,  damage  or  obstruct,  or 
veys!  ^^^'^^  ^^'  shall  willfully  and  maliciously  cause,  or  aid,  or  assist,  or  counsel, 
t^li^'ima  ^^  advise,  any  other  person  or  persons  to  destroy,  or  in  any  man- 
u.  's.,  voiTnM  ner  to  hurt,  damage,  injure  or  obstruct,  any  signal,  monument, 
building,  or  any  appendage  thereto,  used  or  constructed  under 
and  by  virtue  of  the  Act  of  Congress  of  the  United  States, 
passed  the  tenth  day  of  February,  1807,  entitled  "  An  Act  to 
provide  for  surveying  the  coast  of  the  United  States,'*  and  the 
supplements  thereto,  he  shall  be  liable  to  be  indicted  therefor, 
and  on  conviction  shall  be  imprisoned  not  more  than  one  month 
or  pay  a  fine  not  exceeding  fifty  dollars,  or  both,  at  the  discre- 
tion of  the  Court  before  which  such  conviction  shall  take  place, 
and  shall  be  further  liable  to  pay  all  expenses  of  repairing  the 
same  ;  and  it  shall  not  be  competent  for  any  person  so  offending 
to  defend  himself  by  pleading  or  giving  in  evidence  that  he  was 
the  owner,  or  agent,  or  servant  of  the  owner,  of  the  land  where 
such  damage  was  done  or  caused  at  the  time  the  same  was  caused 
or  done. 
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CHAPTER  XX. 

Offenses  by  Railroad  Companies,  Tlieir  Agents  and 

Employees. 


SIC. 

809.  Injary  by  negUtrence  or  carelessness. 

370.  Gross  carelessness  and  nefi:llffence. 

871.  NeirUsence  by  employees. 


Sec. 
878.  Injury  to  iMggnge. 

873.  Unreasonable  charges. 

874.  Unjust  discrimination. 


Section  369.  {1526,)    When    an    engineman,    fireman,   or   mjuiy  by  neg- 
other  agent  or  officer  of  a  railroad  corporation,  is  guilty  of  negli-  ISneM?'^  ^^^' 
gence  or  carelessness  whereby  an  injury  is  done  to  any  person  or  i888,  xvii.,  884. 
corporation,  he  shall  be  punished  by  imprisonment  not  exceed- 
ing twelve  months  or  by  a  fine  not  exceeding  one  thousand  dol- 
lars. 

Sec.  370.  {1527,)  Whoever,  having  management  of,  or  con-    penalty  for 
trol  over,  a  railroad  train  while  being  used  for  the  common  car-  neefor^n^ieS! 
riage  of  persons,  is  guilty  of  gross  carelessness  or  neglect  in  or    ^^-  ^^• 
in  relation  to  the  management  or  control  thereof  shall  forfeit  a 
sum  not  exceeding  five  thousand  dollars  or  be  imprisoned  not 
more  than  three  years. 

Sec.  371.  {15S8,)  Any  engineer,  conductor,  or  other  agent    penalty  for 

or  employee  of  any  railroad  company  in  this  State,  who  shall  e^i^^ ^ 

willfully  neglect  to  observe,  or  shall  willfully  violate,  any  rule  or  ^^-^  ^^• 
regulation  of  the  company  to  which  such  engineer  or  conductor 
may  belong,  whereby  any  person  or  persons  shall  sustain,  or  be 
in  danger  of  sustaining,  any  bodily  injury,  such  engineer  or  con- 
ductor, or  other  agent  or  employee,  shall  be  liable  to  be  indicted 
for  every  such  offense,  and  upon  conviction  thereof  be  fined  two 
hundred  dollars  and  imprisonment  not  exceeding  one  year,  at 
the  discretion  of  the  Judge  before  whom  such  case  may  be  tried  : 
Provided,  however,  That  nothing  herein  contained  shall  be  so 
construed  as  to  relieve  such  engineer  or  conductor  from  responsi- 
bility, in  cases  where  the  life  of  any  person  is  destroyed,  under 
the  law  as  it  now  exists. 

Sec.  372.  {,1450.)  Any  baggage  master,  or  other  person  whose    injury  to  bag- 
duty  it  is  to  handle,  remove  or  take  care  of  the  baggage  of  pas-  ^^'^  ^^ 

sengers,  who  shall  willfully  or  recklessly  injure  or  destroy  any 
trunk,  valise,  box,  package  or  parcel  while  loading,  transport- 
ing, unloading,  delivering  or  storing  the  same  shall  be  punished 
by  a  fine  not  exceeding  fifty  dollars  or  imprisonment  not  exceed- 
ing thirty  days. 
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'^"^^'^"^^  Sec.  373.  If  any  railroad  corporation  organized  or  doing 
chaSe  o^f  u  n-  business  in  this  State  under  the  Act  of  corporation,  or  general 
^^^^^^xiiTw,  ^^^  ^^  *^^®  State  now  of  force,  or  which  may  hereafter  be  enacted, 
or  any  railroad  corporation  organized  or  which  may  hereafter  be 
organized  under  the  laws  of  any  other  State,  and  doing  business 
in  this  State,  shall  charge,  collect,  demand  or  receiTQ  more  than 
a  fair  and  reasonable  rate  of  toll  or  compensation  for  transporta- 
tion of  passengers  or  freight  of  any  description,  or  for  the  use 
and  transportation  of  any  railroad  car  upon  its  track,  or  any  of 
its  branches,  or  upon  any  railroad  within  this  State  which  it  has 
the  right,  license  or  permission  to  use,  operate  or  control,  the 
same  shall  be  deemed  guilty  of  extortion,  and  upon  conviction 
thereof  shall  be  fined  in  a  sum  of  not  less  than  one  hundred  nor 
more  than  one  thousand  dollars. 

Sec.  374.  If  any  railroad  corporation,  aforesaid,  shall  make 
any  unjust  discrimination  in  its  rates  of  charges  of  toll  as  com- 
pensation for  transportation  of  passengers  or  freight  of  any 
description,  or  for  the  use  and  transport,ation  of  any  railroad  car 
upon  its  said  road  or  any  branches  thereof,  or  upon  any  railroads 
connecting  therewith  which  it  has  the  right,  license  or  permis- 
sion to  operate  or  control  within  this  State,  the  same  shall  be 
deemed  guilty  of  having  violated  the  provisions  of  the  law  for 
the  regulation  of  railroad  freight  and  passenger  tariff  in  this 
State,  and  upon  conviction  thereof  shall  be  fined  in  a  sum  not 
less  than  one  hundred  nor  more  than  one  thousand  dollars. 
For  other  yiolations  of  the  General  Railroad  Law,  see  Chapter  LL  of  Part  I. 


Unlust  d  1 8- 
crim  1  n  a  t  i  o  n 
prohibited. 

lb.,  11. 


Penalty. 


CHAPTER  XXI. 

Violation  of  tlie  Laws  Regulating  the  Assessment  and 
Collection  of  Taxes. 


Sec. 
876.  Auditor  may  compel  oath. 
976.  Refusing  to  appear  before  the  Auditor. 


SEO. 

877.  Non-payment  of  poll  tax. 


Auditor  may  Section  376.  (212.)  Any  person  claiming  not  to  have  any 
i^^^^ioM  P^<^P®^*'y  shall,  upon  the  demand  of  the  Auditor,  make  oath  to 
the  fact  that  he  has  no  property ;  and  if  he  refuse  to  make  such 
oath  he  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  com- 
plaint of  such  Auditor  to  the  Court  of  General  Sessions  of  the 
County,  and  upon  conviction  thereof,  shall  be  arrested  and  con- 
fined in  the  jail  of  the  County  until  he  answers  such  questions, 
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under  oath,  as  may  be  propounded  to  him  by  such  Auditor,  and    ""-^-v—^ 
pay  the  costs  of  the  proceedings. 

Sec.  376.  (^40.)  If  any  person  notified,  either  as  a  party  or    Penalty  for 
witness,  to  appear  before  the  County  Auditor  at  a  time  fixed  in  pear  before  the 

said  notice  to  be  examined  by  said  Auditor,  under  oath,  touching {^ 

the  personal  property  and  the  value  thereof  of  such  property, 
and  everjrthing  which  may  tend  to  evince  the  true  amount  of 
such  property  returned  for  taxation,  shall  refuse  or  neglect  to 
appear  as  notified,  or  shall  refuse  to  be  sworn,  or  refuse  to  answer 
any  question  put  to  him  by  said  Auditor  touching  the  matter 
under  examination  as  aforesaid,  he  shall  be  deemed  guilty  of  a 
misdemeanor  and  be  liable  to  indictment  therefor  in  the  Court 
of  General  Sessions.  Upon  conviction  thereof,  or  of  any  said 
refusals,  or  of  such  neglect,  he  shall  be  fined  in  any  sum  not 
exceeding  one  hundred  dollars  and  costs  of  prosecution  and  be 
confined  in  County  jail  of  said  County  until  answer  shall  be 
made  to  all  questions  which  may  be  propounded  to  him  by  said 
Auditor  and  such  fine  and  costs  paid ;  and  when  such  fine  is 
collected  it  shall  be  paid  into  the  County  treasury  to  the  credit 
of  the  County.  In  every  such  case  the  County  Auditor  shall 
report  the  facts  to  the  Solicitor  of  the  Circuit,  who  shall  forth- 
with prepare  an  indictment  thereon  and  submit  the  same  to  the 
grand  jury. 

Sec.  377.  Any  person  failing  or  refusing  to  pay  his  poll  tax    Non-payment 
shall  be  deemed  guilty  of  a  misdemeanor,  and  on  conviction  ^^^-^^-^ 
thereof  shall   be  punished  by  fine  not  exceeding  ten  dollars, 
together  with  costs  of  said  suit,  or  by  imprisonment  in  the  County 
jail  not  exceeding  thirty  days. 

Where  the  affidavit  and  warrant  only  alleged  a  neglect  to  pay,  and  not  in 
the  language  of  the  Section  a  failure  and  refusal  to  pay,  that  is  sufficient.— 
Rogers  v.  Marlboro  Co.,  32  S.  C,  555. 

The  proceeding  hereunder  being  a  criminal  one,  and  not  one  for  coUection  of 
taxes,  the  Sheriff  is  entitled  to  his  costs.— 76. 

Sec.  378.  If  any  officer,  receiver  or  agent  of  any  railroad    Baiiroad  ofli- 
company  having  any  portion  of  its  tracks  in  this  State  shall  J^^g'J?^^ 
refuse  or  neglect  to  appear  before  the  Comptroller-General,  or^lgfj^^J*^^ 
the  person  appointed  by  him,  or  to  answer  any  question  put  to  ^^^^  ^  *  ® ''" 
him  or  them,  as  provided  for  in  Section  239  of  Part  I.  of  these  ~~i882,  xvii.. 
Statutes,  or  submit  the  books  and  papers  aforesaid  for  examina- 
tion, in  manner  provided  in  said  Section,  he  shall  be  deemed 
guilty  of  a  misdemeanor,  and,  upon  indictment  and  conviction 
therefor  in  the  Court  of  General  Sessions  for  any  County,  (which 
Court  shall  have  complete  and  full  jurisdiction  in  all  such  cases,) 
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"— ^v— ^  shall  be  fined  in  any  sum  not  exceeding  five  thousand  dollars  and 
costs  of  prosecution  and  confined  in  the  jail  of  said  County  until 
he  answers  all  questions  which  may  be  put  to  him  by  the  Comp- 
troller-General until  said  fine  and  costs  be  paid. 


CHAPTER  XXII. 

Bastardy. 

Skc.  '  Sec. 

870.  Reputed  fatber  of  bastard  to  main-  I      882.  In  ease  of  denial  by  reputed  father 
tain  it,  Ac.  tbe  Jury  to  try  the  question.    If  con- 

880.  Women  who  refuse  to  declare  tbe  vlcted,  to  give  security,  Ac. 

father  of  bastard  to  be  committed  to         888.  In  case  of  twins,  recognizance  to  be 
Jail  or  give  security.  for  support  of  both. 

881.  If  warrant  is  resisted.  Constable  to 
make  return  to  Clerk,   and   party  I 
may  be  Indicted,  Ac  j 

The  reputed      Section  379.  {1579,)  If  any  woman  be  delivered  of  a  bastard 

tort tomiuntain  child  or  children,  and  shall  at  any  time  after  the  birth  thereof 

it^to give  bond,  ^^^  information  to  some  Trial  Justice  of  the  County  in  which 

11-^  xi  ^  ®^®  resides,  or  may  be  so  delivered,  and  will  declare  on  oath  who 

•12-    '     '      is  the  father  of  her  child  or  children,  it  shall  be  the  duty  of  such 

Trial  Justice  to  issue  a  warrant  to  apprehend  and  bring  before 

him,  or  some  other  Trial  Justice,  the  person  so  accused,  who 

shall  be  obliged  to  enter  into  a  recognizance,  with  two  good  and 

sufficient  sureties,  in  the  penal  sum  of  three  hundred  dollars, 

conditioned  for  the  annual  payment  of  twenty-five  dollars  for  the 

maintenance  of  the  child  until  the  age  of  twelve  years,  and  so  to 

save  harmless  the  said  County. 

Such  recognizance  is  the  judgment  of  the  Ck>nrt,  and  whOe  onreYersed 
cannot  be  questioned.— jSf ate  v.  Harnian,  3  HiH,  276. 

A  voluntary  bond  for  maintenance  of  bastard  is  good  at  common  law.— 
Commissioner  v.  Gilbert^  2  Strob.,  154. 

The  child  of  a  married  woman  may  be  a  hastard.— State  v.  Schumpert,  1  S. 
C.,87. 

Where  the  proceeding  began  before  the  child  attained  the  age  of  tiwJvo 
years,  tbe  fatifeer,  iq>on  co]ivictio&,  may  be  reqnired  to  enter  into  recognizance 
to  paj  twenty-five  doDarB  a  year,  oommencing  from  the  birth  of  the  child, 
until  that  age.—State  v.  Sarratt,  14  Rich.,  29. 

The  annual  installments  to  be  paid  do  not  bear  interest  in  default  of  pay- 
ment.—/6. 

Women  who      Sec.  380.  {1580.)  When  any  woman  who  is  charged  with 
refufletodeciare  haviuff  had  a  bastard  child  or  children  shall  be  brought  before  a 

wno  IB  lataer  oi  o  •!         •  i     •    •  • 

a  bastard  to  be  Trial  Justice,  and  shall  not  voluntanly  give  such  information^ 
oommlttea  to  '  .  "    "^  -•  .i     .  i 

Jail  or  giveguch  Trial  Justice  may,  on  information  thereof,  and  that  such 

im^^^i'i  child  is  likely  to  become  a  burden  to  the  County,  issue  his  war- 
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rant  against  such  mother,  requiring  her  to  be  brought  before 

him,  or  the  next  Trial  Justice,  and  declare  who  is  the  father ; 

and  on  her  refusal  so  to  declare,  the  Trial  Justice  aforesaid  shall 

commit  her  to  jail  until  she  shall  declare  the  same  or  shall  give 

security  that  the  said  bastard  child  shall  not  become  chargeable 

to  the  County  wherein  she  resides. 

It  is  not  neoeusary  to  a  conyiction  for  bastardy  where  the  information  is 
given,  not  by  the  mother,  but  by  a  third  persoD,  that  the  child  is  likely  to 
become  a  burden  to  the  Covmty,— State  v.  Crawford,  10  Rich.,  861. 

Sec.  381.  (15S1,)  Should  the  person  accused  evade  or  resist    m  warrant  i« 
the  warrant  so  issued,  it  shall  be  the  duty  of  the  Constable  to  StSte^to  ^Mke 
return  the  same  to  the  Clerk  of   the  Ct.rt  ^as  other  Sessions  SJ^u,^  a n''5 
papers,  with  a  special  note  thereof  by  way  of  return,  on  oath,  SScted,  &c,  ^ 
whereupon  a  bill  of  indictment  may  be  given  out,  and  if  found         ^'>- 
a  bench  warrant  may  issue ;  and  in  case  the  accused  shall  be 
arrested  on  any  warrant  issued  and  shall  refuse  to  enter  into  such 
recognizance,  he  shall  be  committed  to  prison,  there  to  remain 
until  he  shall  enter  into  such  recognizance. 

Sec.  382.  (1582,)  Should  such  person  be  unable  to  comply    mcaseof  de- 
with  the  requisitions  hereinbefore  mentioned,  or  should  he  deny  SSei\^ jSy"^ 
that  he  is  the  father  of  the  said  child  or  children,  a  jury  shall  beShe^b^oSJ^ 
charged  rn  the  Court  of  Sessions  to  try  the  question  whether  the ^^tj^Acf*^® 
accused  is  or  is  not  the  father  of  such  child  or  children  ;  and  on  ^^m*  i847,  xi., 
his  acquittal  he  shall  be  discharged  ;  or  if  convicted  he  shall  be 
required  to  give  the  security  or  recognizance  hereinbefore  re- 
quired, and  in  default  thereof  shall  be  liable  to  execution  as  are 
defendants  convicted  of  misdemeanors  :  Provided,  That  on  the 
annual  payment  of  the  sum  of  twenty-five  dollars  the  execution, 
except  as  to  costs,  shall  be  stayed  until  another  installment  falls 
due. 

Indictment  for  twin  bastards  should  describe  each  child  by  name  and  com- 
plexion, hair  and  sex,  or  by  some  means  of  separate  identity.— <Sta£e  y.  Der- 
Hck,  1  McM.,  8S9. 

There  is  no  law  authorizing  the  Court  to  imprison  a  person  convicted  of 
hoBtaxdy. State  v.  Glenn,  14  S.  C,  134  ;  StaU  v.  Quick,  25  S.  C,  110. 

Sec.  383.  {158S,)  if  the  biri;h  be  of  twins,  the  recognizance    in  case  of 

or  judgment  shall  be  conditioned  for  the  support  of  both  the  zance  tc^^or 

bastards  and  for  the  payment  of  double  the  amounts  required  in  SS^  ° 

the  case  of  a  single  child.  ^^'  ^-  ^'  •^• 

Such  recognizance  must  identify  each  child  separately. —<S%af«  v.  Derrick^ 
1  McM.,  389. 
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CHAPTER  XXIII. 
Vagrancy. 

8EC.  884.  Wbo  to  be  deemed  vagrantB.    Penalty  for. 

whotobe     Section  384.  {^^04.)  All  persons  wandering  from  place  to 
gnmtB.  place  without  any  known  residence,  or  residing  in  any  city, 

i^'xi.^'Si!  County  or  town,  who  have  no  visible  or  known  means  of  gaining 
§18 ;  1898,  XXI.,  ^  fair,  honest  and  reputable  livelihood;  all  suspicious  persons 
going  about  the  country  swapping  and  bartering  horses  (without 
producing  a  certificate  of  his  or  their  good  character,  signed  by  a 
Trial  Justice  of  the  County  from  which  said  person  last  came) ; 
likewise  all  persons  who  acquire  a  livelihood  by  gambling  or 
horse-racing,  without  any  other  visible  means  of  gaining  a  liveli- 
hood ;  all  keepers  of  gaming  tables,  faro  banks,  or  other  banks 
whatsoever  used  for  gaming,  known  under  any  other  denomina- 
tion ;  also,  all  persons  who  lead  idle  and  disorderly  lives ;  all 
who  knowingly  harbor  horse  thieves  and  felons  and  those  who 
are  known  to  be  of  that  character  and  description  ;  likewise  all 
persons  (not  following  some  handicraft,  trade  or  profession,  or 
not  having  some  known  or  visible  means  of  livelihood,)  who  shall 
be  able  to  work,  and,  occupying  or  being  in  possession  of  some 
piece  of  land,  shall  not  cultivate  such  a  quantity  thereof  as  shall 
be  deemed  by  the  Trial  Justice  to  be  necessary  for  the  main- 
tenance of  himself  and  his  family  ;  also,  all  persons  representing 
publicly  for  gain  or  reward,  without  being  duly  licensed,  any 
play,  comedy,  tragedy,  interlude,  or  farce,  or  other  entertain- 
ment of  the  stage,  or  any  part  thereof ;  all  fortune  tellers  for 
fee  or  reward  ;  and  all  sturdy  beggars,  are,  and  shall  be,  deemed 
vagrants,  and  upon  conviction  thereof  before  a  Court  of  Trial 
Justice  shall  be  fined  in  a  sum  not  exceeding  one  hundred  dol- 
lars or  thirty  days'  imprisonment. 
State  V.  Maxey,  1  McM.,  501. 
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CHAPTER  XXIV.  — v — 

Non-Observance  of  the  Lord's  Day,  and   Disturbing 
Religious  Worsliip. 

Sic.  I  sko. 

886.  Working  on  Sanday.  :      888.  Penalty  for  violation  of  this  Chapter. 
880.  Selllnir  goods  on  Sunday.  '      889.  Sale  of  Uquors  on  Sunday. 

887.  No  sports  or  pastimes.  I      890.  Dlstorfolng  rellgloiis  meeUng. 

Section  386.   {lOSl,)   No  tradesman,   artificer,  workman,    penalty  for 
laborer,  or  other  person  whatsoever,  shall  do  or  exercise  any  Smday."^  ^° 
worldly  labor,  business  or  work  of  their  ordinary  callings  upon  j^Jg^^'j  ^^k  ^' 
the  Lord^s  day,  (commonly  called  the  Sabbath,)  or  any   part 
thereof,  (works  of  necessity  or  charity  only  excepted) ;  and  every 
person,  being  of  the  age  of  fifteen  years  or  upwards,  offending  in 
the  premises  shall  for  every  such  offense  forfeit  the  sum  of  one 
dollar. 

The  yiolation  of  this  Section  does  not  render  the  required  publication  of 
a  legal  notice  made  in  a  newspaper  issued  on  the  Sabbath  iUegal  and  invalid.— 
Eastm  V.  Wiicofsky,  29  S.  C,  239. 

Sec.  386.  (l(iS2,)  No  person  or  persons  whatsoever  shall  pub-    Penalty  for 
licly  cry,  show  forth  or  expose  for  sale  any  wares,  merchandise,  8und^f_^ 
fruit,  herbs  goods,  or  chattels  whatsoever,  upon  the  Lord's  day,    ^^-i^^- 
or  any  part  thereof,  upon  pain  that  every  person  so  offending 
shall  forfeit  the  same  goods  so  cried,  or  showed  forth,  or  exposed 
to  sale. 

This  Section  has  no  application  to  the  question  of  the  legality  of  a  notice 
published  in  a  newspaper  on  the  Sabbath.— J^on  v.  Witcofaky^  29  S.  C,  239. 

Sec.  387.  {loss,)  No  public  sports  or  pastimes,   as  bear-    No  sports  or 
baiting,  bull-baiting,  foot-ball  playing,  horse-racing,  interludes,  S^^day!^ 
or  common  plays,  or  other  games,  exercises,  sports  or  pastimes    ^^^  897, 86. 
whatsoever,  shall  be  used  on  the  Lord's  day  by  any  person  or 
persons  whatsoever ;  and  every  person  or  persons  offending  in 
any  of  the  premises  shall  forfeit  for  every  offense  the  sum  of  one 
dollar. 

Sec.  388.  (lOSJ^)  For  the  better  execution  of  all  and  every    Penalty  for 
the  foregoing  provisions,  every  Trial  Justice  within  his  County  SSs^chaptSr!"*^ 
shall  have  power  and  authority  to  summon  before  him  any  per-    ^^^  9^- 
son  or  persons  whatsoever  who  shall  offend  in  any  of  the  par- 
ticulars before  mentioned,  and  upon  his  own  view,  or  confession 
of  the  party,  or  proof  of  any  one  or  more  witnesses,  upon  oath, 
the  said  Trial  Justice  shall  give  a  warrant,  under  his  seal,  to 
seize  the  said  goods  cried,  showed  forth  or  put  to  sale  as  afore- 
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''— "^v^  said,  and  to  sell  the  same ;  and  as  to  the  other  penalties  and 
forfeitures,  to  impose  the  fine  and  penalty  for  the  same,  and  to 
levy  the  said  forfeitures  and  penalties  by  way  of  distress  and  sale 
of  the  goods  of  every  such  offender,  returning  the  overplus,  if 
any  be,  after  charges  allowed  for  the  distress  and  sale.  All  for- 
feitures and  penalties  recovered  uuder  this  Chapter  to  be  paid 
over  to  the  County  Treasurer  for  the  use  of  the  County. 

8ai«ofUquon  Sec.  389.  W^^^')  I^  ^^^^^  ^ot  be  lawful  for  any  person  to 
hiMted.  sell,  trade  or  barter  any  spirituous  liquore  or  wine  on  Sunday; 

1874,  XV.,  800.  j^ij^j  ^j^y  person  so  doing  shall  be  liable  to  a  fine  of  not  less  than 
ten  dollars,  or  more  than  two  hundred  dollars,  or  imprisonment 
for  not  less  than  ten  days  or  more  than  two  months. 

DWur^re-  gec.  390.  {16S5,)  Any  person  who  shall  willfully  and  mali- 
inirsj ciously  disturb  or  interrupt  any  meeting,  society,  assembly  or 


1878,  XV.,  868. 


congregation  convened  for  the  purpose  of  religious  worship,  or 
shall  enter  such  meeting  while  in  a  state  of  intoxication,  or 
shall  use  or  sell  spirituous  liquors  or  use  blasphemous  language 
at  or  near  the  place  of  meeting,  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  shall  on  conviction  be  sentenced  to  pay  a  fine 
of  not  less  than  twenty  or  more  than  one  hundred  dollars,  or  be 
imprisoned  for  a  term  not  exceeding  one  year  or  less  than  thirty 
days,  or  both,  or  either,  at  the  discretion  of  the  Court. 

Oraham  v.  Bell^  1  N.  &  McC.,  278.  EmbraoeB  disturbing  a  religous  afiiem- 
blage  of  Jews,  even  by  on^  of  the  members  of  their  Church.— 5Ya^^  v.  Car- 
vallo,  MS.  Dec.,  1819. 

A  camp  meeting  of  a  denomination  of  Christians  is  such  religious  meeting ; 
and  one  who  seUs  Uquor  at  or  near  them  is  subject  to  the  punishment  pre- 
scribed herein.— iS^a^e  v.  Hall,  2  Bail.,  151. 


CHAPTER  XXV. 
Gambling. 


Skc. 

891.  Playing  at  certain  games. 

892.  Keeping  gaming  tables. 
898.  Betting  on  elections. 
894.  Wager  to  be  forfeited. 

896.  Booms  wbere  offenses  committed 
may  be  broken  open  in  tbe  dtyof 
Charleston. 

896.  Gamblers  to  give  security  for  good 
behavior  or  be  committed. 


Sec. 

897.  Wager  of  five  dollars  to  forfeit  recog- 
nizance. 

396.  Imprisonment;  proviso. 

899.  Challenge  or  tight  on  account  of 
wagers. 

400.  Swindling. 

401.  Keeping  gaming  table  open  on  Sab- 
bath. 

402.  Certain  offloers  to  take  oath  to  eD- 
f  orce  this  Chapter. 


Section  391.  {1715,)  If  any  person  or  persons  shall  play,  at 
any  tavern,  inn,  store  for  the  retailing  of  spirituous  liquors,  or 
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in  any  house  used  as  a  place  of  gaming,  or  in  any  bam,  kitchen,  "^-^v""^ 
stable,  or  other  out-house,  or  in  any  street,  highway,  open  wood,  piaying'at  cw- 
race  field,  or  open  place,  at  any  game  or  games  with  cards  or  DeSi^'o  n'  tSe 
dice,  or  at  any  gaming  table  commonly  called  A  B  C,  or  E  0,  or  whcTd^a^^ 
any  gaming  table  known  or  distinguished  by  any  other  letters,  or  i^^'y^'^'\\* 
by  any  figures,  or  roley  poley  table,  or  at  rouge  and  noir,  or  at 
any  faro  bank,  or  at  any  other  table  or  bank  of  the  same  or  the 
like  kind,  under  any  denomination  whatsoever,  (except  the  games 
of  billiards,  bowls,  backgammon,  chess,  draughts,  or  whist,  when 
there  is  no  betting  on  said  games  of  billiards,  bowls,  chess,  back- 
gammon or  whist,)  or  shall  bet  on  the  sides  or  hands  of  such  as 
do  game, — any  Trial  Justice  may,  upon  yiew,  or  information  upon 
oath  before  him,  bind  over,  to  appear  at  the  next  Court  of  Ses- 
sions for  the  County  in  which  such  play  shall  be  carried  on,  all 
and  singular  the  said  person  or  persons  who  shall  so  play  or  bet, 
and  shall  require  him  or  them  to  give  good  and  suflScient  security 
for  his  or  their  appearance  thereat ;  and  on  his  or  their  failure  to 
give  such  security  shall  commit  him  or  them  to  the  common 
jail  of  the  said  County ;  and  shall  also  bind  over  the  keeper  or 
keepers  of  taverns,  inns,  stores  for  the  retailing  of  spirituous 
liquors,  public  places,  or  houses  used  as  a  place  for  gaming,  or 
other  public  house,  to  appear  at  the  ensuing  Court  of  Sessions  ; 
and  every  person  or  persons  so  playing,  or  betting  on  the  sides  or 
hands  of  such  as  do  game,  upon  being  convicted  thereof,  upon 
indictment,  shall  be  imprisoned  for  a  period  not  exceeding 
twelve  months,  and  shall  forfeit  a  sura  not  exceeding  five  hun- 
dred dollars,  one  half  to  the  use  of  the  State  and  the  other  half 
to  the  use  of  the  informer,  upon  the  conviction  of  such  offender ; 
and  every  person  so  keeping  such  tavern,  inn,  retail  store,  public 
place,  or  house  used  as  a  place  for  gaming,  or  such  other  public 
house,  shall,  upon  being  convicted  thereof,  upon  indictment,  be 
imprisoned  for  a  period  not  exceeding  twelve  months  and  forfeit 
a  sum  not  exceeding  two  thousand  dollars  for  each  and  every 
offense,  one  half  thereof  to  the  use  of  the  State  and  the  other 
half  to  the  use  of  the  informer. 

Game  called  "Thimble*'  or  "Thimbles  and  BaUa"  within  statute  1816.— 
State  Y.  Red,  7  mch.,S. 

A  distiUery  is  such  an  out-house. — State  v.  Faulkner,  2  McC,  438. 

Betting  on  horse  racing  is  embraced  in  such  games.— Atchesan  v.  Gee,  4 
McC.,  211. 

Indictment— 

Bad,  which  charges  gaming  and  keeping  public  place  and  house  used  as  a 
place  for  gsaniDg.State  v.  Howe,  1  Bich.,  260. 
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EVIDKNCB— 

What  should  at  that  time  be  proved  to  subject  party  to  x)ecuniary  penalty 
under  st&Uxte.— State  v.  Denty  1  Rich.,  469  ;  State  v.  Waters,  1  Strob.,  59. 

Witness  unable  to  testify  otherwise  to  the  facts  may  testify  to  them  as  he 
sees  them  made  in  an  affidavit  by  him  at  the  time  of  the  geanmg,—SttUe  v. 
RawU,  2  N.  &  McC.,  331. 


Penalty  for  Sec.  392.  {1716.)  Any  person  or  persons  who  shall  set  up, 
Mming^tabieB^  keep,  or  use,  any  gaming  table,  commonly  called  A  B  C,  or  E  0, 
1816  VL  87  82.  ^^  ^^^  galling  table  known  or  distinguished  by  any  other  letters, 
or  by  any  figures,  or  roley  poley  table,  or  table  to  play  at  rouge 
and  noir,  or  any  faro  bank,  or  any  other  gaming  table  or  bank 
of  the  like  kind,  or  of  any  other  kind,  for  the  purpose  of  gam- 
ing, (except  the  games  of  billiards,  bowls,  chess,  draughts,  and 
backgammon,)  upon  being  convicted  thereof,  upon  indictment, 
shall  forfeit  a  sum  not  exceeding  five  hundred  dollars  and  not 
less  than  two  hundred  dollars. 

An  indictment  which  in  one  coimt  charges  the  offense  of  gaming  under  the 
preceding  Section  and  for  the  offense  stated  in  this  Section,  is  bad  ;  th^y  are 
two  separate  and  distinct  offenses.— iStafe  v.  Howe,  1  Rich.,  260. 

Penalty  for     Sec.  393.  (1717,)  Any  person    who  shall  make   any  bet  or 
tions.^^"^^^  wager  of  money,  or  wager  of  any  other  thing  of  value,  or  shall 
^^1850,  XII.,  72,  jj^yg  ^^y  share  or  part  in  any  bet  or  wager  of  money  or  wager  of 
any  other  thing  of  value,  upon  any  election  in  this  State,  shall 
be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction  shall 
be  fined  in  a  sum  not  exceeding  five  hundred  dollars  and  be 
imprisoned  not  exceeding  one  month,  one  half  of  the  fine  to  go 
to  the  informer  and  the  other  half  to  the  use  of  the  State, 
wagem  to  be     Sec.  394.  {1718.)  All  and  every  sum  or  sums  of   money 
1816,  VI.,  188,8 6.  staked,  betted  or  pending  on  the   event  of  any  such  game  or 
games,  as  aforesaid,  are  hereby  declared  to  be  forfeited,  one  half 
thereof  to  the  State,  and  the  other  half  to  the  informer  or  per- 
son seizing  the  same. 
Booms  where      gec.  396.  {1719.)  Any  Judge  or  Trial  Justice,  the  Mayor  or 
committed  may  any  of  the  Aldermen,  or  the  Sheriff,  of  the  city  of  Charleston, 
T^,i7.^^^  on  information,  by  oath  of  any  credible  witness,  of  such  offense 
existing,  is  authorized  to  grant  his  warrant,  under  his  hand  and 
seal,  to  break  open  and  enter  any  closed  door  or  rooms,  wherever 
the  said  offenses  are  alleged  to  prevail. 
Gamblers  to      gec.  396.  (1725.)  It  shall  and  may  be  lawful  for  any  two  or 

give secmlty for  7,\  •   i    t  Vl-  •  .-i         x  -x        i.    x  x 

good  behavior,  more  iTial  Justices,  in  any  County  or  city  whatsoever,  to  cause 

9  Ann,  c  14";  ^0  come  or  to  be  brought  before  them  every  person  within  their 

1712,  n.,  567, 86.  respective  limits  whom  they  shall  have  just  cause  to  suspect  to 

have  no  visible  estate,  profession  or  calling  to  maintain  them- 
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selves  by,  but  do,  for  the  most  part,  support  themselyes  by  gam-    "— 'v-^-^ 

ing ;  and  if  such  person  or  persons  shall  not  make  it  appear  to 

such  Justices  that  the  principal  part  of  his  or  their  expenses  is 

not  maintained  by  gaming,  then  such  Justices  shall  require  of 

him  or  them  sufficient  securities  for  his  or  their  good  behavior 

for  the  space  of  twelye  months,  and  in  default  of  his  or  their 

finding  such  securities  shall  commit  him  or  them  to  the  common 

jail,  there  to  remain  until  he  or  they  shall  find  such  securities, 

as  aforesaid. 

Sec.  397.  {1726.)  If  such  person  or  persons  so  finding  seen-    a  waffer  of 
rities  as  aforesaid  shall,  during  the  time  for  which  he  or  they  forfeit^reoognj- 
shall  be  so  bound  to  good  behavior,  at  any  one  time  or  sitting,  ^^*  j7.  — 
play  or  bet  for  any  sum  or  sums  of  money,  or  other  thing,  ex- 
ceeding in  the  whole  the  sum  or  value  of  five  dollars,  such  play- 
ing shall  be  deemed  and  taken  to  be  a  breach  of  his  or  their 
behavior  and  a  forfeiture  of  the  recognizance  given  for  the  same. 

Sec.  398.  (1727,)  Upon  conviction  of  every  person  under  to^nment; 
the  provisions  of  any  of  the  foregoing  Sections  of  this  Chapter,  ibitt,~vi.r«r»4. 
the  Court  before  whom  such  convictions  shall  take  place  is  hereby 
required  to  commit  such  offender  to  the  common  jail  of  the 
County  where  such  conviction  shall  happen,  for  a  period  not 
exceeding  twelve  months,  unless  such  offender  shall  sooner  pay 
the  fine  or  fines  herein  imposed,  together  with  the  cost  of  prose- 
cution :  Provided,  however,  That  all  persons  who  might  be  sub- 
ject or  liable  to  the  fines  and  penalties  imposed  herein,  either  for 
gaming  at  or  keeping  a  gaming  table  or  tables,  shall  upon  being 
permitted  by  the  Circuit  Solicitor  to  become  evidence  in  behalf 
of  the  State  be  freed  and  exonerated  from  the  same,  and  shall, 
besides,  be  entitled  to  one-half  of  the  fines  recovered  from  any 
individual  upon  his  or  their  information. 

Sec.  399.  {1729,)  In  case  any  person  or  persons  whatsoever    criminal  to 
shall  assault  and  beat,  or  shall  challenge  or  provoke  to  fight,  any  ngbton'aasotmt 
other  person  or  persons  whatsoever  upon  account  of  any  money  -  ^^^^q\~\^ 
won  by  gaming,  playing  or  betting  at  any  of  the  games  afore-  ii«507,88. 
said,  such  person  or  persons  assaulting  and  beating,  or  challeng- 
ing or  provoking  to  fight,  such  other  person  or  persons  upon  the 
account  aforesaid  shall,  being  thereof  convicted,  upon  an  indict- 
ment or  information,  to  be  exhibited  against  him  or  them  for 
that  purpose,  suffer  imprisonment  in  the  common  jail  of  the 
County  where  such  conviction  shall  be  had,  for  the  term  of  two 
years. 

26 
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' '^'"^        Sec.  400.  {2508.)  Whoever  shall  inveigle  or  entice,  by  any 

^791,  v^mT  *^  ^^  devices,  any  person  to  play  at  cards  or  any  other  game,  or 
bear  a  share  or  part  in  the  stakes,  wagertf  or  adventures,  or  bet  on 
the  sides  or  hands  of  such  as  do  or  shall  play  as  aforesaid,  or  shall 
sell,  barter  or  expose  to  sale  any  kind  of  property  which  has 
been  before  sold,  bartered  or  exchanged  by  the  i)erson  so  selling, 
bartering  or  exchanging,  or  by  any  one  for  the  benefit  or  advan- 
tage of  the  person  so  selling,  bartering  or  exchanging,  in  any 
house  or  other  place  within  this  State,  or  shall  be  a  party  thereto, 
or  shall  overreach,  cheat  or  defraud  by  any  other  cunning, 
swindling  arts  and  devices,  ^o  that  the  ignorant  and  unwary, 
who  are  deluded  thereby,  lose  their  money  or  other  property, 
every  such  person  exercising  such  infamous  practices  shall  on 
conviction  thereof  in  any  Court  of  competent  jurisdiction  be 
deemed  guilty  of  a  misdemeanor,  and  shall  be  fined  at  the  discre- 
tion of  the  Court,  and  besides  shall  refund  to  the  party  aggrieved 
double  the  sum  he  was  so  defrauded  of  ;  and  if  the  same  be  not 
immediately  paid,  with  costs,  every  such  person  shall  be  com- 
mitted to  the  common  jail  or  house  of  correction,  if  there  be  any, 
of  the  County  where  such  person  shall  be  convicted,  there  to 
continue  for  any  time  not  exceeding  six  months,  unless  such  fine, 
with  costs,  be  sooner  paid  and  discharged. 

State  y.  WUwn,  2  M.  Ckm.  Bep.,  185. 

S^ing  a  blind  horse  as  a  soond  horse  is  not  indictable  under  this  Sectioii. — 
State  V.  Delyon,  1  Bay,  353. 

Nor  is  selling  a  promissory  note,  knowing  it  to  have  been  paid,  but  repre- 
senting it  was  still  due.— State  v.  Middleton^  Dad.,  283. 

Fine  for  keep-      Sec.  401.  (^592, )  Whoever  shall  keep,  or  suffer  to  be  kept, 
tobiM  oF«n°on  ^^y  gaming  table,  or  permit  any  game  or  games  to  be  played  in 
^iT^^^v*  l«r  ^'®'  ^^^  ^^  ^^^^^  houses,  on  the  Sabbath  day,  such  person  or  per- 
sons, on  conviction  thereof  before  a  Court  having  jurisdiction, 
shall  be  fined  in  the  sum  of  fifty  dollars,  to  be  sued  for  on  behalf 
of,  and  to  be  recovered  for,  the  use  of  the  State. 
Certain offloeni     Soc.  402.  {1730.)  Each   Sheriff,  Deputy   Sheriff,  Coroner, 
OTiforoe  ^ih ii  and  their  deputies,  and  every  Trial  Justice,  and  all  Constables, 
18W* VI  27  88  shall,  before  they  be  qualified  to  act  in  their  and  each  of  their 

respective  offices,  in  addition  to  their  respective  oaths  of  oflSce, 

take  an  oath  to  enforce,  and,  to  the  extent  of  their  power  and 
ability,  carry  into  effect,  this  Chapter,  and,  in  all  cases,  to  bring 
to  justice  violations  of  the  same,  whenever  such  violations  shall 
come  within  their  view  and  knowledge. 
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CHAPTER  XXVI. 
Protection  of  Fish,  Oysters,  Game,  Animals,  &c. 


81c.  VBH. 

406.  OliBtnictlons  In  streams;  dose  time. 
401  Fish  wi^  to  be  constructed. 

405.  Impurities  not  to  be  cast  In  streams. 

406.  Flab  sluloes  to  be  designated. 

407.  No  flsh  traps  to  be  kept  up  near  tbe 
dams  on  any  naTlgable  stream. 

406.  Obstructing  navigatian  by  flsb  traps. 
400.  Stealing  from  flsh  trap. 

410.  Unlawful  to  flsb  wltb  nets,  books  or 
lines  In  certain  seasons  In  certain 
Countiei. 

411.  Penalty. 

413.  Catching  terrapins  prohibited  in  cer- 
tain Counties. 

418.  KllUng  flsh  by  dynamite,  Ac 

414.  Fishing  or  trespMsing  in  any  manner. 

415.  Poisoning  waten  of  streams. 

416.  Obstructing  pawsge  of  flsh  in  Savan- 
nah  Rtrer  near  Augusta. 

417.  IteBtricdon  as  to  Ashing  on  South 
Oarolina  sMe. 

418.  Placing  traps  on  South  Carolina  side. 

419.  Pnnlshmeni  fer  Tlolation. 

Deer. 
490.  Ckse  season  for  deer;  penalty  f6r 
Tiolatlon. 


Ssa 

431.  Povons  having  In  possession  liable  as 
aboTS. 

438.  Hunting  on  lands  of  others  prohib- 
ited. 

4S8.  Hunting  with  flra  In  night  time. 

484.  Fines  and  forfeitures,  how  reoo?ered 
and  disposed  of. 

496.  If  flues  not  paid,  offenders  to  be  im- 
prisoned. 
iNSEcnroROUS  Aim  Other  Birds. 

486.  Shooting  or  entrapping  certain  birds 
unlawfuL 

4i*7.  Killing  certain  birds. 

428.  Robbing  nests. 

499.  Penalties  to  be  recoTered  before  Trial 
Justices. 

480.  To  be  committed  in  default  of  pay- 
ment. 

481.  Netting  or  tn4yping  partridges  on 
others*  lands. 

489.  Protection  of  game  In  certain  seasons. 
488.  Not  applicable  to  persons  killing  for 
scientific  purposes. 

0T8TER8. 

484.  Stealing  oystera  fkt>m  oyster  beds. 

485.  Using  nets,  dredges,  Jtc 

486.  Not  to  apply  to  Ashing. 


Fish. 


18K9,  XX.,  57». 


Section  403.  {1669.)  At  no  time  during  the  year  shall  there    obstmcuons 
be  any  permanent  obstructions  of  any  kind  or  nature  whatever  ume;  penalty, 
in  any  of  the  inland  creeks,  streams  or  waters  of  the  State  to  the  \mi*^^^m\ 
free  migration  of  fish ;  nor  shall  any  seine,  net,  or  any  plan  or  \l{,  \^  ^{ 
device  for  the  stoppage  or  collecting  of  fish,  which  obstructs  any  ^^ 
portion  of  any  creek,  stream  or  inland  waters  of  the  State  be  used  "isssTxix.,  58 
in  any  manner  whatever  in  any  such  creek,  stream  or  inland  water 
within  three  miles  of  the  ocean,  nor  within  one  mile  of  the  mouth 
of  Waccamaw,  Great  Pee  Dee  and  Bull  Creek  Rivers,  and  not  below 
a  line  from  where  Mosquito  Creek  empties  into  Winyah  Bay,  across 
said  bay  in  an  Easterly  direction  to  the  opposite  shore  of  said 
bay ;  and  there  shall  be  a  close  time  in  all  the  creeks,  streams 
and  inland  waters  of  this  State,  from  the  setting  of  the  sun  each 
Thursday  until  the  rising  of  the  sun  on  each  Monday,  during 
which  time  all  seines,  nets  or  any  plan  or  device  for  the  stoppage 
or  collecting  of  fish  which  obstructs  any  portion  of  any  creek, 
stream  or  inland  waters,  other  than  a  dam  for  manufacturing 
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''■^v— ^    purposes,  shall  be  removed  from  said  creeks,  streams  or  inland 
waters ;  and  any  person  or  persons  using  any  such  seine,  net, 
plan  or  device  in  violation  of  the  provisions  of  this  Section  shall 
be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction  thereof 
before  any  Court  of  competent  jurisdiction  shall  be  fined  in  the 
sum  of  two  hundred  dollars,  one  half  of  which  shall  go  to  the 
informer  and  the  other  half  to  the  County  in  which  the  case 
shall  be  tried,  or  be  imprisoned  for  a  period  of  not  less  than 
three  nor  more  than  six  months,  or  both,  in  the  discretion  of 
the  Court  trying  the  case.     Nothing  herein  contained  shall  apply 
to  fishing  with  dip-nets  used  by  hand, 
nshwaystobe     S 60.  404.  {1670,)  All  manufacturing  companies  or  persons 
i8n~x  I  vT;  wh^  have  erected  or  may  erect  artificial  dams  across  the  inland 
681,12.  creeks,  streams  or  waters  of  this  State  which  prevent  the  migra- 

tory fish  from  ascending  the  same  shall  construct  proper  fish 
ways  over  the  same ;  and  should  such  manufacturing  companies 
or  persons  refuse  or  fail  so  to  do,  they  shall  be  liable  to  a  fine  of 
five  thousand  dollars,  recoverable  by  the  County  in  which  such 
dam  has  been  or  may  be  erected,  in  a  Court  of  competent  juris- 
diction. 
Impurities  not     geC.  406.  {1671.)  Should  any  person  or  persons  cause  to  flow 
flshstoeams.      into  or  be  cast  into  any  of  the  creeks,  streams  or  inland  waters 
uuimU^^  ^^  *l^^s  State  any  impurities  that  are  poisonous  to  fish  or  destruc- 
tive to  their  spawn,  such  person  or  persons  shall  upon  conviction 
thereof  be  punishable  with  a  fine  of  not  less  than  five  hundred 
dollars  or  imprisonment  of  not  less  than  six  months  in  the 
County  jail,  the  fine  to  go  one  half  to  the  informer  and  the  other 
half  to  the  County. 
Fishsiiuoesto     Sec.  406.  {1672.)  It  shall  be  the  duty  of  the  Pish  Commis- 
^i8S7*^rW^  sioner  to  designate  the  fish  sluices  on  the  several  rivers,  so  as  to 
i*J7«  V  I.;'  mo!  leave  one  or  more  passages  for  fish  up  the  said  river,  which  sluices 
74/  »i4';  isori;  shall  be  sixty  feet  wide,  or  where  there  are  two  or  more  such 
sluices  they  shall  be  together  sixty  feet  wide ;  and  when  they 
shall  be  so  designated,  it  shall  be  lawful  for  any  person  to  open 
such  sluices ;  and  if  any  person  shall  obstruct  any  such  sluice, 
when  once  opened,  so  as  to  prevent  the  free  passage  of  fish  up  the 
same,  and  every  part  thereof,  he  shall  be  deemed  guilty  of  a 
public  nuisance,  and  on  conviction  thereof  in  the  Court  of  Gen- 
eral Sessions  shall  be  fined  one  hundred  dollars,  and  shall  stand 
committed  until  such  fine  be  paid,  for  a  time  not  exceeding  ten 
days,  at  the  discretion  of  the  Court  before  which  such  convic- 
tion may  take  place.     One  half  of  the  fine  shall  be  paid  to  the 
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informer  and  the  other  half  into  the  Treasury  of  the  State,    "^"^v"^ 
Whenever  a  fish  sluice  in  any  of  the  rivers  aforesaid  shall  have 
been  designated  as  aforesaid^  any  stoppage  of  the  same  shall  be 
regarded  as  a  public  nuisance  and  may  be  abated  as  such. 

Sec.  407.  {1675.)  It  shall  not  be  lawful  for  any  person  whom-  to^^*eptTlp 
soever,  at  any  time,  to  erect  or  keep  up  any  fish  trap  or  other  J2*in*^aT?"** 
device  for  catching  fish,  or  to  fish  with  any  net  or  seine,  within  we  streams. 
eighty  yards  of  any  dam  erected  by  the  order  or  at  the  expense  ix. jwmso. 
of  the  State  across  any  stream  intended  thereby  to  be  made  navi- 
gable, in  which  dams  there  shall  be  left  or  constructed  any  sluice 
for  the  passage  of  fish  ;  and  all  and  every  person  or  persons 
offending  shall  for  each  and  every  offense  pay  the  sum  of  twelve 
dollars,  to  be  recovered  before  the  Court  of  General  Sessions  of 
the  County  where  the  offense  may  have  been  committed,  one  half 
of  which  penalty  shall  go  to  the  informer  and  the  other  half  to 
the  support  of  the  work  to  which  the  dam  is  attached  ;  and  all 
traps  and  other  devices  for  catching  fish  erected  or  kept  up  in 
violation  of  this  Section  are  hereby  declared  public  nuisances  and 
may  be  abated  as  such. 

The  right  to  take  fish  in  a  navigable  river  is  common  to  aU,  and  any  party 
has  the  right  to  oonstract  fish  traps  beyond  the  prescribed  distance  from  the 
dBm..—Boatwright  v.  Bookman^  2  Rice,  447  ;  Jackson  v.  Letois^  Chev.,  269. 

Sec.  408.  {1673,)  If  any  person  shall  keep,  put,  or  cause  to  g£5|jSSL'*^**t 
be  kept,  put  or  placed  by  him,  her  or  them,  any  fish  trap  in  or  gi**<>^  y  ^^ 
near  any  boat  sluice  in  any  of  the  rivers  within  this  State  so  as  isiw,  vi.7898,  u 
thereby  to  injure  or  in  the  least  obstruct  the  free  navigation  of 
said  rivers,  every  such  person  or  persons  so  offending  shall  forfeit 
for  each  and  every  such  offense  the  sum  of  one  hundred  dollars, 
for  the  use  of  the  State. 

Boatwright  ▼.  Bookman^  2  Rice,  447  ;  Jackson  v.  LetoiSy  Chev.,  259. 

Sec.  409.  {1677.)  Any  person  who  shall  take  and  carry  away    stealing  from 
from  any  fish  trap  in  the  waters  of  this  State  any  fish  caught  and  tity.       *  ^°" 
being  in  said  trap  with  intent  to  defraud  and  deprive  the  owner    ^^"  '^* 
or  owners  of  said  trap  of  the  said  fish  shall  be  deemed  guilty  of  a 
misdemeanor,  and  on  conviction  thereof  by  indictment  shall  be 
punished  for  said  offense  by  fine  not  exceeding  two  hundred  dol- 
lars and  imprisonment  not  exceeding  six  months. 
Boatwright  v.  Bookman,  2  Rice,  447.  Vn]aM  f  u  1  to 

Sec.  410.  {1678.)  It  shall  not  be  lawful  for  any  person  in  certain  seasons 

the  Counties  of  Horry,  Mariou,  Darlington,  Clarendon,  Chester- «ee, 

field,  Georgetown,  Marlboro,  Williamsburg  and  Eichland  to  fish  'h^'toT?''!^; 
with  nets  or  gigs,  or  set  traps,  or  shoot  fish  with  any  kind  of  Iviii.,^^!***' 
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gun,  in  any  of  the  fresh  waters,  rivers,  creeks,  lakes  or  other 
streams  in  said  Counties  between  the  first  day  of  May  and  the 
first  day  of  September  in  any  year  hereafter.     And  it  shall  not 
be  lawful  for  any  person  to  fish  with  hook  and  line  or  otherwise 
in  the  waters  of  Black  Riyer,  in  Williamsburg  County,  in  this 
State,  between  the  fifteenth  day  of  June  and  the  fifteenth  day  of 
August  in  any  year  hereafter.     One  half  of  all  fines  collected  for 
violation  of  this  Section  shall  be  paid  to  the  informer  by  the 
Trial  Justice  collecting  the  same,  and  the  other  half  shall  be 
paid  into  the  County  treasury. 
Penalty  for      SeC.  411.  {1679.)  Any  person  violating  the  provisions  of  the 
g^ng  secdo^  foregoing  Section  shall  be  deemed  guilty  of  a  misdemeanor,  and 
isrs,  xvL,  808.  ^pQjj  conviction  thereof  by  a  Court  of  competent  jurisdiction 
shall  be  fined  in  a  sum  of  twenty  dollars  or  imprisonment  in  the 
County  jail  for  a  period  of  thirty  days, 
catchimr  ter-     Sec.  412.  It  shall  be  unlawful  for  any  person  to  catch,  trap 
rapiiis  prohibit-  ^^  \^^yq  in  his  posscssiou  terrapins  between  the  first  day  of  April 
^^'I^^M^jand  the  first  day  of  August  in  any  year  within  the  limits  of 
1802',  xil'  180.*  Georgetown,  Charleston,  Beaufort,  Colleton  and  Berkeley  Coun- 
ties.    And  it  shall  be  unlawful  for  any  person  to  retain  or  remove 
any  female  terrapin  which  shall  measure  less  than  five  and  one- 
half  inches  on  the  bottom  shell ;  but  all  such  terrapins  if  caught 
or  trapped  shall  be  immediately  returned  to  the  water.     Any 
violations  of  the  provisions  of  this  Section  shall  be  taken  and 
deemed  a  misdemeanor,  punishable  by  fine  of  not  less  than  fifty 
dollars  or  imprisonment  of  not  less  than  six  months,  or  both,  in 
the  discretion  of  the  Court. 
Kiumgflshby      Soc.  413.  It  shall  be  unlawful  for  any  person  to  kill,  injure 
i^xird^  or  destroy  any  fish  in  the  fresh  waters  of  this  State  by  the  use  of 
dynamite,  giant  powder,  or  other  explosive  material,  and  any 
person  violating  this  Section  shall  be  deemed  guilty  of  a  mis- 
demeanor and  be  imprisoned  for  not  more  than  six  months  or  be 
Penalty.        fined  not  more  than  one  hundred  dollars,  or  both  fine  and  impris- 
onment, at  the  discretion  of  the  Court :  Provided,  That  nothing 
herein  contained  shall  be  construed  to  forbid  the  use  of  explosive 
material  by  the  officers  of  the  State  or  United  States  Government 
in  the  discharge  of  their  official  duties :  And  provided,  further, 
That  nothing  herein  contained  shall  be  construed  to  prevent  the 
use  of  any  such  explosive  material  by  any  person  or  corporation 
mining  phosphate  rocks  in  any  of  the  navigable  streams  of  this 
State  under  licenses  from  the  State. 
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Sec.  414.  {1680,)  Whenever  any  one  shall  have  made  or  ''— ^y-^-^ 
created  an  artificial  pond  on  his  own  land^  and  shall  put  therein  (tonS^w-  tresl 
any  fish,  or  the  eggs  of  any  fish  or  oyster,  for  the  purpose  of  SaSpCT.^  "^ 
breeding  and  cultivating  fish  or  oysters,  and  shall  give  notice  |^®^^^*'^^^' 
thereof,  by  written  or  printed  handbills,  put  up  in  public  places 
near  the  said  pond,  any  person  or  persons  who  shall  thereafter 
enter  in  about  such  pond  for  the  purpose  of  fishing,  or  shall 
catch  or  take  away  any  fish  or  oysters  therefrom,  or  shall  be 
guilty  of  committing  any  trespass  upon  any  artificial  fish  pond 
by  fishing  in  the  same,  or  in  any  manner  using  any  means  to 
destroy  the  fish  or  oysters  raised  or  collected  in  such  pond,  or  by 
breaking  the  dam  or  dams  for  the  purpose  of  permitting  the  fish 
or  oysters  to  escape,  or  by  poisoning  the  same,  or  in  any  manner 
destroying  or  injuring  the  same,  upon  conviction,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  shall  be  subject  to  a  fine 
of  not  less  than  twenty  dollars  nor  more  than  one  hundred  dol- 
lars or  be  imprisoned  at  the  discretion  of  the  Court ;  which  fine, 
if  imposed,  shall  go  one  half  thereof  to  the  informer  and  the 
other  half  thereof  to  the  person  or  persons  whose  property  shall 
have  been  injured  :  Provided,  That  nothing  in  this  Section  shall 
be  construed  as  applying  to  ponds  used  as  water  power  for  man- 
ufacturing purposes. 

Sec.  416.  {1681.)  It  shall  not  be  lawful  for  any  person  in    poisoning 
this  State  to  take  any  trout  from  the  streams  thereof  by  impreg-  Streams  uniaw- 
nating  the  waters  with  poisonous  or  deleterious  substances ;  and  ^^^^^W, 
any  person  violating  this  provision  shall  upon  conviction  thereof  •^• 
be  fined  ten  dollars  for  every  such  offense  or  be  imprisoned  not 
less  than  ten  days ;  which  fine,  if  imposed,  shall  go  one  half 
thereof  to  the  informer  and  the  other  half  to  the  school  fund  of 
the  County  in  which  such  offense  shall  have  been  committed. 

Sec.  416.  {1682,)  It  shall  be  unlawful  for  any  person  or  per-  obstracting 
sons  to  obstruct  the  free  and  convenient  passage  of  fish  in  Savan-  EJ^S  ?n  sa- 
nah  River  by  nets,  seines  or  other  similar  devices,  or  to  fish  with  n*ea?city'^o1f 
nets,  seines  or  similar  devices  in  said  river  within  one  mile  below  hit^df"  ^^^ 
or  one-half  of  one  mile  above  the  dam  across  said  river  near  the  TgJ^i.  ^^"*' 
city  of  Augusta  and  known  as  the  Augusta  Canal  Dam. 

Sec.  417.  {1683,)  It  shall  be  unlawful  for  any  person  or  Reetrictions  as 
persons  hereafter  to  establish  any  fishery  by  nets,  seines,  traps  or  soiitu  caSoiSia 

other  or  similar  devices  on  the  South  Carolina  side  of  said  river  "y^'%2. 

within  the  locality  set  forth  in  the  preceding  Section  hereof,  or 
to  enter  the  said  locality  of  said  river  from  the  South  Carolina 
side  thereof  for  the  purpose  of  fishing  with  said  devices,  except 
for  the  purpose  of  visiting  traps  already  established. 
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^^"^^^^^^  Sec.  418.  {168 Ji^)  It  shall  be  a  misdemeanor  for  any  person 
topiaoe^tpson  or  persons  to  place  any  trap  in  Savannah  River  on  the  South 
side.  Carolina  side  thereof  within  the  above  distances  where  no  such 

ib-t  18.  traps  are  now  located,  or  to  fail  to  close  up  such  traps  as  are  now 
there  during  the  close  time  now  provided  by  law. 

Pantehment     gec.  419.  (1685,)  Any  person  violating  the  provisions  of  the 

ib^  §4;  ~^  preceding  Sections  hereof,  upon  conviction  before  any  Court  of 
competent  jurisdiction,  shall  for  each  offense  be  imprisoned  for 
a  term  of  not  less  than  three  months  or  fined  in  a  sum  not  less 
than  two  hundred  dollars,  or  both  fined  and  imprisoned,  in  the 
discretion  of  the  Court. 

Deer. 

cioBe  season  Sec.  420.  {1687.)  It  shall  not  be  lawful  for  any  person  in 
a^**^'y?oi5l  this  State  to  kill  any  deer,  or  to  worry  them,  with  dogs  or  other- 
vlsionf' ^  ^^^  wise,  with  intention  of  destroying  them,  between  the  first  day  of 
388^8M  m"  February  and  the  first  day  of  September  in  any  year  hereafter, 
"^^^  except  in  the  Counties  of  Clarendon,  Georgetown,  Colleton,  Wil- 

liamsburg, Marlboro,  Kershaw,  Horry,  Darlington,  Marion  and 
Berkeley,  in  which  Counties  it  shall  not  be  lawful  between  the 
first  day  of  February  and  the  first  day  of  August. 

Any  person  violating  this  Section  shall  upon  conviction  thereof 
be  fined  not  less  than  ten  nor  more  than  twenty  dollars  or  be 
imprisoned  not  less  than  ten  nor  more  than  twenty  days,  which 
fine,  if  imposed,  shall  be  recoverable  before  any  Court  of  compe- 
tent jurisdiction  ;  one  half  thereof  shall  go  to  the  informer  and 
the  other  half  thereof  to  the  use  of  the  said  County. 
Persons  bav-  g^C.  421.  {1688.)  Any  person  in  whose  possession  recently 
session  liable  as  killed  veuison,  or  fresh  deer  skins,  shall  be  found  between  the 
dates  above  mentioned  shall  be  liable  to  the  same  penalty  as 
those  violating  the  preceding  Section. 

Hunting. — General  Provisiofis. 

Penions  n  o  t  Sec.  422.  {1689. )  If  any  person,  at  any  time  whatsoever,  shall 
on°TaVd s^f  hunt  or  range  on  any  lands  whatsoever  without  the  consent  of 
^'i?wlv"»To"  *^®  proprietor,  every  such  person  so  offending  shall  forfeit  and 
81-    '     *     *  pay  the  sum  of  ten  dollars  for  every  such  offense. 

Penalty  for  Sec.  423.  {1690. )  Any  person  or  persons  who  shall  hunt  with 
Sre  ta*5ie^niffM  ^^®  ^^  *^®  night  time,  for  every  such  offense  shall  forfeit  and  pay 

ttm«-_ .  a  sum  not  exceeding  ten  dollars,  and  for  every  de6r  so  killed  a 

1780,  v.,  134, 61.  g^^  ^^^  exceeding  twenty-five  dollars,  and  for  every  horse  or 
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head  of  neat  cattle,  or  other  stock  of  any  kind,  a  sum  not    ^"-^v-"-^ 
exceeding  fifty  dollars. 

Sec.  424.  {1691.)  All  of  the  penalties  and  forfeitures  men-    Ftoeaandfor- 
tioned  in  the  preceding  Section  shall  and  may  be  recovered  be  recovered 
before  any  Trial  Justice  in  the  County  where  any  of  the  said  ireoTiv^aiu^ia 
offenses  shall  be  committed^  and  when  received  shall  be  divided 
and  paid  one  half  to  and  for  the  use  of  the  poor  of  the  County 
where  the  offense  shall  be  committed  and  the  other  half  to  the 
person  who  will  inform  for  the  same ;  and  the  oath  of  one  credi- 
ble witness,  or  the  confession  of  the  party  accused,  shall  be 
allowed  as  sufficient  evidence  to  convict  the  offender  by  every 
Trial  Justice  before  whom  information  shall  be  made  of  any  of 
the  offenses  aforesaid  :  Provided,  That  where  the  owners  of  any 
lands  shall  prosecute  for  any  unlawful  hunting  and  ranging  on  his 
or  her  lands,  the  oath  of  such  owner  shall  be  sufficient  evidence 
to  convict  the  offender ;  but  in  that  case  the  whole  penalty  shall 
go  to  the  use  of  the  poor  of  the  County. 

Sec.  426.  {1692.)  In  case  any  person  or  persons  so  convicted    if  ones  not 
shall  refuse  or  neglect  to  pay  such  fine,  then  it  shall  and  may  be  ?be  impSsIra! 
lawful,  and  the  Trial  Justice  before  whom  he  is  convicted  is  ^'ui,;  iTg^.  y^ 
hereby  required,  to  commit  such  person  or  persons  to  the  com-  ^®*''^' 
mon  jail  in  the  County  where  the  offender  or  offenders  shall 
have  committed  the  said  crime,  there  to  remain  without  bail,  for 
a  term  not  exceeding  three  months  for  unlawfully  hunting  with 
fire  in  the  night  time,  and  for  a  term  not  exceeding  two  months 
for  violations  of  Section  422  of  this  Chapter. 

In  addition  to  the  above  penalties,  any  person  or  persons  who 
shall  hereafter  hunt  with  fire  in  the  night  time,  or  kill  any  horse 
or  neat  cattle,  or  other  stock  of  any  kind^  the  property  of  another 
person,  shall  be  liable  to  a  civil  action  by  the  person  aggrieved. 

Insectivorous  and  Other  Birds. 

Sec.  426.  {1695.)  It  shall  not  be  lawful  for  any  person  in    shooting  or 
this  State  to  wantonly  shoot,  or  entrap  for  the  purpose  of  killing,  S3n*^S^  uSl 
or  in  any  other  manner  destroy,  any  bird  whose  principal  food  is  1^2^17-160, 
insects,  or  take  or  destroy  the  eggs  or  young  of  any  of  the  species  *^- 
or  varieties  of  birds  that  are  protected  by  the  provisions  of  this 
Section,  comprising  all  the  species  and  varieties  of  birds  repre- 
sented by  the  several  families  of  bats,  whippoorwills,  fly-catchers, 
thrashers,  warblers,  finches,  larks,  orioles,  nut-hatchers,  wood- 
peckers, humming  birds,  blue-birds,  and  all  other  species  and 
varieties  of  land  birds,  whether  great  or  small,  of  every  descrip-  * 
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^"^"v-^^  tion,  regarded  as  harmless  in  their  habits,  and  whose  flesh  is 
unfit  for  food,  including  the  turkey  buzzard,  but  excluding  the 
jackdaw,  the  crow,  the  crow  black-bird,  the  eagle,  and  all  hawks 
and  owls  which  prey  upon  other  birds ;  and  any  person  yiolating 
the  provisions  of  this  Section  shall  on  conviction  thereof  forfeit 
and  pay  a  fine  of  ten  dollars  or  be  imprisoned  not  less  than  ten 
days,  which  fine,  if  imposed,  shall  go  one  half  to  the  informer 
and  the  other  half  thereof  to  the  use  of  the  County  in  which  the 
offense  was  committed  :  Provided,  That  no  person  shall  be  pre- 
vented from  protecting  any  crop  of  fruit  or  grain  on  his  own 
lands  from  the  depredations  of  any  birds  herein  intended  to  be 
protected. 
Penalty  for     Sec.  427.  {1096.)  No  person  or  persons  shall  at  any  time  or 

birSSf place  within  this  State  take,  kill,  sell,  expose  for  sale,  export 

ii?i&?^V]L^  beyond  the  limits  of  the  State,  or  cause  to  be  taken,  killed,  sold, 
^**'  exposed  for  sale  or  exported  beyond  the  limits  of  the  State,  any 

mocking  bird,  nonpareil,  swallow,   bee  bird,  red-bird,   wood- 
pecker, thrush  or  wren  under  a  penalty  of  five  dollars  for  each 
bird  so  taken,  killed,  sold,  exposed  for  sale  or  exported  beyond 
the  limits  of  the  State  ;  and  it  shall  be  lawful  for  any  person  to 
take  or  destroy  any  net,  traps  or  snares  used  for  taking  such 
birds  wheresoever  found  set  for  such  purpose  :  Provided,  That 
nothing  herein  contained  shall  prohibit  any  person  from  taking 
and  keeping  any  bird  of  song  or  plumage  for  his  own  pleasure  or 
amusement,  and  not  for  sale,  traffic  or  gain. 
Penalty  for     Sec.  428.  (1697.)  No  person  or  persons  shall  destroy  or  rob 
"i^IxvlTibog  *^®  ^^^  ^'  *°y  ^^  ^^®  ^^  birds  under  a  penalty  of  ten  dollars 
i«.  '  for  each  offense. 

Penalties  to  be     S^C«  429.  {1698,)  The  penalties  incurred  for  violation  of  the 
J^^^fjJ^^j^  provisions  of  the  preceding  Sections  shall  be  recovered  before 
^- any  Trial  Justice  in  the  County  where  such  offense  shall  be  com- 
mitted and  shall  be  paid  one  half  to  the  informer  and  the  other 
half  to  the  County  Treasurer  for  the  use  of  the  County. 
To  be  com-     Soc.  430.  {1699.)  In  case  of  failure  by  any  person  or  persons 
?eSuit^/%^  ^  P^y  *°y  s^™  recovered  under  the  provisions  of  Sections  426, 

^^~Yi ^^^  ^^^  ^^^^  *^®  ^^^  person  or  persons  shall  be  committed  to 

the  jail  of  the  County  for  a  period  not  less  than  five  days,  and  at 

the  rate  of  one  day  for  every  dollar  of  the  sum  so  recovered  and 

not  paid  when  the  amount  recovered  exceeds  five  dollars. 

Misdemeanor     Sec.  431.  It  shall  not  be  lawful  for  any  person,  except  upon 

SirSSdges^n  ^is  own  lands,  or  upon  the  lands  of  another  with  the  consent  of 

^l^^^ir  *^®  owner  thereof,  to  net  or  trap  a  partridge.     Any  person  vio- 

4^.  *  lating  this  Section  shall  be  guilty  of  a  misdemeanor,  and  upon 
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Penalty. 


conviction  shall  be  punished  by  a  fine  of  not  exceeding  thirty 
dollars  or  by  imprisonment  in  the  County  jail  for  a  term  not 
exceeding  thirty  days. 

Sec.  432.  {1694.)  It  shall  not  be  lawful  for  any  person  in    pj^j^^^^  ^^ 
this  State,  between  the  first  day  of  April  and  the  first  day  of  game  in  certain 
November,  in  any  year  hereafter,  to  catch,  kill,  or  injure,  or  to    isbo,  xvii., 
pursue  with  such  intent,  or  to  sell  or  expose  for  sale,  any  wild  m\  i^lxii;; 
turkey,  partridge,  quail,  woodcock  or  pheasant ;  or  between  the  ^'  ^^^  ^^" 
first  day  of  March  and  the  first  day  of  August,  any  dove  ;  or  at 
any  time  during  the  year  to  catch,  kill  or  injure,  or  to  pursue 
with  such  intent,  by  fire-light,  any  of  the  birds  named  in  this 
Section.     And  any  person  so  doing  shall  be  deemed  guilty  of  a 
misdemeanor,  and  upon  conviction  thereof  shall  be  fined  not    Penalty, 
more  than  twenty  dollars  or  be  imprisoned  not  more  than  thirty 


Sec.  433.  (1700.)  Nothing  herein  shall  apply  to  any  person    Notappucabie 
who  shall  kill  or  take  any  of  the  said  birds  for  the  purpose  of  iM^I'S^^enl 
studying  its  habits  or  history,  or  having  the  same  stuffed  and  set  ^^^^^' ^ 
up  as  a  specimen,  or  to  any  person  who  shall  kill  on  his  premises 
any  of  the  said  birds  in  the  act  of   destroying  fruit  or  grain 
crops. 

Sec.  434.  {1712.)  Any  person  or  persons  who  shall  feloni-    Penalty  for 
ously  gather,  remove,  take  or  steal  from  any  oyster  bed,  laying  Som^stStSSS 
or  fishery  any  oysters  or  oyster  brood  there  growing,  lying  or    ^848,  xi.»  448. 
being,  such  oyster  bed,  laying  or  fishery  being  the  property  of 
any  other  person  or  persons,  and  cultivated  and  used  by  the  pro- 
prietor or  proprietors  thereof  for  the  production,  growing  and 
improvement  of  oysters,  and  being  sufficiently  marked  out,  shall 
be  deemed  and  held  guilty  of  larceny,  and  he,  she  or  they,  his,  or 
her  or  their  aiders,  helpers,  abettors  or  accessories,  being  thereof 
convicted  by  due  course  of  law,  shall  be  punished  as  in  cases  of 
larceny. 

Sec.  435.  {1713.)  If  any  person  or  persons  shall  unlawfully    penalty  for 
and  willfully  use  any  dredge,  or  any  net,  instrument  or  engine  Sild^^j.®^'' 
whatsoever,  within  the  limits  of  any  such  oyster  bed,  laying  or         J*, 
fishery,  as  aforesaid,  for  the  purpose  of  taking  oysters  or  oyster 
brood,  although  none  be  actually  taken,  or  shall  with  any  net, 
instrument  or  engine  drag  upon  the  ground  or  soil  of  any  such 
oyster  bed,  laying  or  fishery,  every  person  or  persons  so  offending 
shall  be  held  and  deemed  guilty  of  a  misdemeanor,  and  upon 
being  convicted  thereof  shall  be  punished  by  fine  or  imprison- 
ment, or  both,  as  the  Court  may  award,  such  fine  not  to  exceed 
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one  hundred  dollars  and  such  imprisonment  not  to  exceed  six 
months. 
N^to  apply  Sec.  436.  {17 H.)  Nothing  contained  in  the  two  preceding 
lb!  ~  Sections  shall  be  so  construed  as  to  prevent  any  person  or  per- 
sons from  catching,  or  fishing  for^  any  swimming  or  floating  fish 
within  the  limits  of  any  oyster  bed,  laying  or  fishery  with  any 
net,  instrument  or  engine  adapted  for  taking  swimming  or  float- 
ing fish. 


CHAPTER  XXVII. 

Violations  of  Laws  Regulating  the  Sale  of  Spirituous 

Liquors. 


Sec. 
487.  The  bandUoff  or  keeping  of  alooboUo 
liquors,  transportlDff  or  remoTlnff  the 
same,  prohibited  except  as  provided 
In  this  Chapter. 
438.  State  Board  of  ControL 
438.  Appointment  of  Commlflsloner. 

440.  Quarterly  statement  by  Commissioner. 

441 .  Packages  for  shipment ;  sales  by  Dis- 
pensers, Ao. 

44S.  County  Board  of  Control. 
448.  Applications  for  position  of  Dispen- 
sers. 
444.  Number  and  location  of  dispensaries. 
4i5.  Oath  by  Dispensers. 
440.  Office  and  Clerk  of  County  Board* 

447.  Bequests  for  Uquor,  Ac. 

448.  Blanks  for  requests. 
448.  Return  by  Dispenser. 

450.  Failure  of  Dispenser  to  make  return. 

451.  Dispensers  alone  may  seU. 
4&2.  Account  book  of  Dispenser. 

458.  United  States  special  tax  evidence  of 
Illegal  sales. 

454.  Privileges  to  license  druggists. 

455.  Penalties  for  fUse  signatures,  state- 
ments, fto. 

450.  False  oaths  and  illegal  acts  of  Dis- 
pensers. 

457.  Liquors  at  clubs  prohibited. 

453.  Liquor  resorts  declared  nuisances. 

458.  Contracts  for  domestic  viines. 

460.  Search  warrants. 

461.  Disposition  of  liquors  seized. 


The  handling 
or  keeping  of 
aico  h  o  I  i  c  11- 
quora,  trans- 
porting or  re- 
moving the 
same  prohibited 
except  as  pro- 
vided herein. 
1888,  ZXI.,  480', 


Skc. 
463.  niicit  Uquors ;  possession  of  and  debt 

for. 
468*  Proceeding  in  rem, 

404.  Packages  falsely  branded  to  be  for- 
feited. 

405.  Suspicious  packages  to  be  retained. 

406.  Forbidden  conduct  to  or  by  an  officer. 

467.  Proceedings  vfhen  goods  seixed  be- 
low the  value  of  $60. 

468.  Liquor  on  arrival  in  State  to  be  sub- 
ject to  Its  laws. 

468.  Penalty  for  transporting. 

470.  Arrest  of  open  violators. 

471.  Punishment  for  forbidden  acts. 

472.  Rescue  from  officer. 

478.  Handling  contraband  Uquor  at  nigbt 
474.  Transportation  at  night. 
476.  Dispenser  to  cancel  labels. 

476.  Common  carriers  liable ;  when. 

477.  Agency  for  purchase  of,  prohibited. 

478.  Officers  to  notify  Solicitors. 
470.  Governor  to  appoint  Constables. 

480.  Affidavits  to  be  on  Information  and 
beUef. 

481.  Sales  of  liquors  near  churches  and 
schools. 

488.  Actions  against  officers  acting  under 

this  law. 
488.  Clubs  not  to  dispense  liquors  without 

a  license. 
484.  Selling  to  known  intemperate  persons 

and  minors  prohibited. 
486.  Physician  not  to  prescribe  except  to 

patients. 


Section  437.  The  manufacture^  sale^  barter  or  exchange, 
receipt,  acceptance,  delivery,  storing  and  keeping  in  possession, 
within  this  State,  of  any  spirituous,  malt,  vinous,  fermented, 
brewed  (whether  lager  or  rice  beer)  or  other  liquors,  or  any 
compound  or  mixture  thereof,  by  whatever  name  called  or  known. 
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-which  contains  alcohol  and  is  used  as  a  beyerage,  by  any  person,  '"•"v^^ 
firm  or  corporation  ;  the  transportation,  removal,  the  taking  from 
the  depot  or  other  place  by  consignee  or  other  person,  or  the 
payment  of  freight  or  express  or  other  charges  by  any  person, 
firm,  association  or  corporation  upon  any  spirituous,  malt, 
yinous,  fermented,  brewed  (whether  lager,  rice  or  other  beer)  or 
other  liquor  or  any  compound  or  mixture  thereof,  by  whatever 
name  called  or  known,  which  contains  alcohol  and  is  used  as  a 
beverage,  except  as  is  hereinafter  provided,  is  hereby  prohibited 
under  a  penalty  of  thirty  days'  imprisonment  or  one  hundred 
dollars'  fine  for  each  offense.  All  such  liquors,  except  when 
bought  from  a  State  officer  authorized  to  sell  the  same  or  in  pos- 
session of  one,  are  declared  to  be  contraband  and  against  the 
morals,  good  health  and  safety  of  the  State,  and  may  be  seized 
wherever  found,  without  warrant,  and  turned  over  to  the  State 
Commissioner. 

Sec.  438.  The    Governor,   the    Attorney-General  and    the    state  Boani  of 

Comptroller-General  shall,  ex  officio,  constitute  a  State  Board  of  ^jj^gg 

Control  to  carry  out  the  provisions  of  this  Chapter. 

Sec.  439.  The  Governor  shall,  at  the  expiration  of  the  term  Appoiiitment 
of  the  present  Commissioner,  and  at  the  expiration  of  every  two  rioDer*;™utie8 
years  thereafter,  appoint  a  Commissioner,  which  appointment  SiHoe;*'^Siary, 

shall  be  submitted  to  the  Senate  at  its  next  session  for  it8^]^;^-J8; 

approval ;  said  Commissioner  shall  be  believed  by  the  Governor 
to  be  an  abstainer  from  intoxicants,  and  shall,  under  such  rules 
and  regulations  as  may  be  made  by  the  State  Board  of  Control, 
purchase  all  intoxicating  liquors  for  lawful  sale  in  this  State, 
and  furnish  the  same  to  such  persons  as  may  be  designated  as 
Dispensers  thereof,  to  be  sold  as  hereafter  prescribed  in  this 
Chapter.  Said  Commissioner  shall  reside,  and  have  his  place  of 
business,  in  the  city  of  Columbia,  in  this  State,  and  hold  his 
office  two  years  from  appointment  and  until  another  be  appointed 
in  his  stead.  He  shall  be  subject  to  removal  for  cause  by  the 
State  Board  of  Control.  He  shall  qualify  and  be  commissioned 
the  same  as  other  State  officers,  and  receive  an  annual  salary  of 
three  thousand  dollars,  payable  at  the  same  time  and  in  the 
same  manner  as  is  provided  for  the  payment  of  the  salaries 
of  State  officers.  He  shall  be  allowed  a  bookkeeper,  who  shall 
be  paid  in  the  same  manner  a  salary  of  twelve  hundred  dol- 
lars, and  such  other  assistants  as  in  the  opinion  of  the  Board 
of  Control  may  be  deemed  necessary.  He  shall  not  sell  to 
the  County  Dispensers  any  intoxicating  or  fermented  liquors 
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^'"""v—^  except  such  as  have  heen  tested  hy  the  chemist  of  the 
South  Carolina  College  and  declared  to  be  pure :  Pro- 
videdy  That  said  State  Board  of  Control  shall  have  authority  to 
appoint  such  assistants  as  they  may  find  necessary  to  assist  the 
chemist  of  the  South  Carolina  College  in  making  the  analyses 
required  by  this  Chapter,  and  the  said  State  Board  of  Control 
may  fix  such  reasonable  compensation,  if  any,  as  they  may  deem 
proper  for  the  services  rendered  by  such  chemist  or  such  assist- 
ants. The  State  Commissioner  shall  deposit  all  amounts  received 
by  him  from  sales  to  County  Dispensers  or  others  with  the  Trea- 
surer of  the  State  under  such  rules  as  may  be  made  by  the  State 
Board  of  Control  to  insure  the  faithful  return  of  the  same,  and 
the  State  Treasurer  shall  keep  a  separate  account  with  said  fund, 
from  which  the  Commissioner  shall  draw  from  time  to  time, 
upon  warrants  duly  approved  by  the  Chairman  of  said  Board, 
the  amounts  necessary  to  pay  the  expenses  incurred  in  conduct- 
ing the  business.  All  rules  and  regulations  governing  the  said 
Commissioner  in  the  purchase  of  intoxicating  liquors,  or  in  the 
performance  of  any  of  the  duties  of  his  office,  where  the  same 
are  not  provided  for  by  law,  shall  be  prescribed  by  the  State 
Board  of  Control.  He  shall,  before  entering  upon  the  duties  of 
his  office,  execute  a  bond  to  the  State  Treasurer,  with  sufficient 
sureties,  to  be. approved  by  the  Attorney-General,  in  the  penal 
sum  of  ten  thousand  dollars,  for  the  faithful  performance  of 
the  duties  of  his  office.  In  all  purchases  or  sales  of  intoxi- 
cating liquors  made  by  said  Commissioner  as  contemplated 
in  this  Chapter,  the  Commissioner  shall  cause  a  certificate  to  be 
attached  to  each  and  every  package  containing  said  liquors  when 
the  same  is  shipped  to  him  from  the  place  of  purchase,  or  by  him 
to  the  County  Dispensers,  certified  by  his  official  signature  and 
seal,  which  certificate  shall  state  that  liquors  contained  in  said 
package  have  been  purchased  by  him  for  sale  within  the  State  of 
South  Carolina,  or  to  be  shipped  out  of  the  State  under  the  laws 
of  said  State  ;  and  without  such  certificate  any  package  contain^ 
ing  liquors  which  shall  be  shipped  out  of  the  State,  or  shipped 
from  place  to  place  within  the  State,  or  delivered  to  the  con- 
signee by  any  railroad,  express  company  or  other  common  carrier, 
or  be  found  in  the  possession  of  any  common  carrier,  shall  be 
regarded  as  contraband  and  may  be  seized,  without  warrant,  for 
confiscation,  and  such  common  carrier  shall  be  liable  to  a  penalty 
of  five  hundred  dollars  for  each  offense,  to  be  recovered  against 
said  common  carrier  in  any  Court  of  competent  jurisdiction  by 
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summons  and  complaint^  proceedings  to  be  instituted  by  the 
Solicitor  of  any  Circuit,  with  whom  evidence  may  be  lodged  by 
any  officer  or  citizen  having  knowledge  or  information  of  the 
violation ;  and  any  person  attaching  or  using  such  certificate 
without  the  authority  of  the  Commissioner,  or  any  counterfeit 
certificate,  for  the  purpose  of  securing  the  transportation  of  any 
intoxicating  liquors  out  of  or  within  this  State  in  violation  of 
law,  shall  upon  conviction  thereof  be  punished  by  a  fine  of  not 
less  than  five  hundred  dollars  and  imprisonment  in  the  Peniten- 
tiary for  not  less  than  one  year  for  each  offense. 

Sec.  440.  Said  Commissioner  shall  make  a  printed  quarterly  QoArteriy state- 
statement,  under  oath,  of  all  liquors  sold  by  him,  enumerating  SSSstontf  tote 

the  different  kinds  and  quantity  of  each  kind,  the  price  paid  and  ^^— |4^ 

the  terms  of  payment,  and  to  whom  sold  ;  also  the  names  of  the 
parties  from  whom  the  liquor  was  purchased,  and  their  place  of 
business  and  date  of  purchase,  which  statement  shall  be  filed 
with  the  State  Board  of  Control. 

Sec.  441.  The  State  Commissioner  shall,  before  shipping  any    Packa«e8  for 
liquors  to  Dispensers,  except  lager  beer,  cause  the  same  to  be  put  ?i*^  Dispeiwera! 

into  packages  of  not  less  than  one-half  pint  nor  more  than  five  ^fj^gg 

gallons,  and  securely  seal  the  same,  and  it  shall  be  unlawful  for 
the  Dispenser  to  break  any  such  package  or  open  the  same  for 
any  reason  whatever.  He  shall  sell  by  the  package  only,  and  no 
person  shall  open  the  same  on  premises :  Provided,  This  Section 
shall  not  apply  to  malt  liquors  shipped  in  cases,  or  bottles  thereof 
shipped  in  barrels,  and  such  malt  liquors  may  be  sold  by  the 
County  Dispenser  in  such  quantities  of  not  less  than  one  pint  as 
he  may  see  proper :  Provided,  The  same  shall  not  be  drunk  on 
the  premises.  Dispensers  shall  open  their  places  of  business  and 
sell  only  in  the  day  time,  under  such  rules  as  may  be  made  by 
the  State  Board  of  Control. 

Sec.  442.  It  shall  be  the  duty  of  the  State  Board  of  Control    county  bobm 
to  appoint  a  County  Board  of  Control,  composed  of  three  persons  SV^^'l^d^ 
believed  by  said  Board  not  to  be  addicted  to  the  use  of  intoxi-  ™l^'°/e**^*   - 
eating  liquors,  who  shall  hold  their  office  for  a  term  of  two  years, 
and  until  their  successors  are  appointed.     Said  County  Board  of 
Control  shall  be  subject  to  removal  for  cause  by  the  State  Board 
of  Control.     Said  County  Board  shall  make  such  rules  as  will  be 
conducive  to  the  best  management  of  the  sale  of  intoxicating 
liquors  in  their  respective  Counties :  Provided,  All  such  rules 
shall  be  submitted  to  the  State  Board  and  approved  by  them 
before  adoption.     Said  County  Board  of  Control  shall  qualify 
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^—^"'"^  and  be  oommissioned  as  aro  other  County  officers,  without  feee 
therefor. 

Appucation  by     gec.  443,  Applications  for  position  of  County  Dispenser  shall 
whid  to  contain;  be  by  petition,  signed  and  sworn  to  by  the  applicant  and  filed 

ib\%7.  ^th  the  County  Board  of  Control  at  least  ten  days  before  the 
meeting  at  which  the  application  is  to  be  considered,  which  peti- 
tion shall  state  the  applicant's  name,  place  of  residence,  in  what 
business  engaged,  and  in  what  business  he  has  been  engaged  two 
years  previous  to  filing  petition  ;  that  he  is  a  citizen  of  the  United 
States  and  of  South  Carolina ;  that  he  has  never  been  adjudged 
guilty  of  violating  the  law  relating  to  intoxicating  liquors,  and 
is  not  a  keeper  of  a  restaurant  or  place  of  public  amusement,  and 
that  he  is  not  addicted  to  the  use  of  intoxicating  liquors  as  a 
beverage.  This  permit  or  renewal  thereof  shall  issue  only  on 
condition  that  the  applicant  shall  execute  to  the  County  Trea- 
surer a  bond  in  the  penal  sum  of  three  thousand  dollars,  with 
good  and  sufficient  sureties,  conditioned  that  he  will  well  and 
truly  obey  the  laws  of  the  State  of  South  Carolina,  now  or  here- 
after in  force,  in  relation  to  the  sale  of  intoxicating  liquors ;  that 
he  will  pay  all  fines,  penalties,  damages  and  costs  that  may  be 
assessed  or  recorded  against  him  for  violation  of  such  laws  during 
the  term  for  which  said  permit  or  renewal  is  granted,  and  will 
not  sell  intoxicating  liquors  under  his  permit  at  a  price  other 
than  that  fixed  by  State  Board  of  Control.  Said  bond  shall  be 
for  the  use  of  the  County  or  any  person  or  persons  who  may  be 
damaged  or  injured  by  reason  of  any  violation  on  the  part  of  the 
obligor  of  the  law  relating  to  intoxicating  liquora  purchased  or 
sold  during  the  term  for  which  said  permit  or  the  renewal  thereof 
is  granted.  The  said  bond  shall  be  deposited  with  the  County 
Treasurer,  and  suit  thereon  shall  be  brought  at  any  time  by  the 
Solicitor,  or  any  person  for  whose  benefit  the  same  is  given  ;  and 
in  case  the  conditions  thereof,  or  any  of  them,  shall  be  violated, 
the  principal  and  sureties  thereon  shall  also  be  jointly  and  sever- 
ally liable  for  all  civil  damages,  costs  and  judgments  that  may  be 
obtained  against  the  principal  in  any  civil  action  brought  by 
wife,  child,  parent,  guardian,  employer,  or  other  person,  under 
the  provision  of  the  law.  All  other  moijeys  collected  for  breaches 
of  such  bond  shall  go  into  the  County  treasury.  Said  bond  shall 
be  approved  by  the  County  Board  of  Control  under  the  rules 
and  laws  applicable  to  the  approval  of  official  bonds. 

Sec,  444.  There   may   be  one  or  more  County  Dispensers 
appointed  for  each  County,  the  place  of  business  of  each  of  whom 
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shall  be  designated  by  the  County  Board,  but  the  State  Board  ^"^"v^^ 
must  give  consent  before  more  than  one  Dispenser  can  be  iocatt™n  of*dto- 
appointed  in  any  County;  and  when  the  County  Board  desig- ^jSar?'p?ol 
nates  a  locality  for  a  Dispensary,  ten  days'  public  notice  of  which  ^|?Sntei.  ^^^ 
shall  be  given,  it  shall  be  competent  for  a  majority  of  the  voters  ^^mIS. 
of  the  township  in  which  such  Dispensary  is  to  be  located  to  pre- 
vent its  location  in  such  township  by  signing  petitions  addressed 
to  the  County  Board  requesting  that  no  Dispensary  be  established 
in  that  township,  whereupon  some  other  place  may  be  designated. 
The  County  Board  may,  in  its  discretion,  locate  a  Dispensary  else- 
where than  in  an  incorporated  town  in  the  Counties  of  Beaufort 
and  Horry  and  no  other  :  Provided,  however,  That  any  County, 
town  or  city  wherein  the  sale  of  alcoholic  liquors  was  prohibited 
by  law  prior  to  July  1st,  1893,  may  secure  the  establishment  of 
a  Dispensary  within  its  borders  in  the  following  manner  :  Upon 
petition  signed  by  one-fourth  of  the  qualified  voters  of  such 
County,  town  or  city  wishing  a  Dispensary  therein  being  filed 
with  the  County  Commissioners  or  Town  or  City  Council, 
respectively,  they  shall  order  an  election  submitting  the  question 
of  Dispensary  or  no  Dispensary  to  the  qualified  voters  of  such 
County,  town  or  city,  and  shall  prescribe  the  rules,  regulations, 
returns,  ballots  and  notice  of  such  election  and  shall  declare  the 
result ;  and  if  a  majority  of  the  ballots  cast  be  found  and  de- 
clared to  be  for  a  Dispensary,  then  a  Dispensary  shall  be  estab- 
lished in  said  County,  town  or  city  :  Provided,  That  Dispensaries 
may  be  established  in  the  Counties  of  Williamsburg  and  Marion 
without  such  election  on  compliance  with  the  other  requirements 
of  this  Chapter :  Provided,  That  nothing  in  this  Chapter  con- 
tained shall  be  so  construed  as  to  prohibit  persons  resident  in 
Counties  which  shall  elect  to  have  no  Dispensary  from  procuring 
liquors  from  Dispensaries  in  other  Counties,  or  County  Dispensers 
from  shipping  same  to  their  places  of  residence  under  proper 
labels  or  certificates. 

Sec.  445.  If  the  application  for  the  position  of  Dispenser  be    oath  by  dis- 
granted,  it  shall  not  issue  until  the  applicant  shall  make  andSSTAc!  ^^^' 
subscribe  an  oath,  before  some  oflScer  authorized  by  law  to  ad-    ^'^•'•®' 
minister  oaths,  which  shall  be  endorsed  upon  the  bond,  to  the 

effect  and  tenor  the  following  :  **  I, ,  do  solemnly  swear 

(or  afl^rm)  that  I  will  well  and  truly  perform  all  and  singular 
the  conditions  of  the  within  bond,  and  keep  and  perform  the 
trusts  confided  in  me  to  purchase,  keep  and  sell  intoxicating 
liquors.  I  will  not  sell,  give  or  furnish  to  any  person  any  intox- 
27 
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icating  liquors  otherwise  than  is  provided  by  law,  and  especially 
I  will  not  sell  or  furnish  intoxicating  liquors  to  any  minor,  in- 
toxicated person  or  persons  who  are  in  the  habit  of  becoming 
intoxicated,  and  I  will  make  true,  full  and  accurate  returns  to 
the  County  Board  of  Control  the  first  Monday  of  each  month  of 
all  certificates  and  requests  made  to  or  received  by  me,  as  required 
by  law,  during  the  preceding  month  ;  and  such  returns  shall  show 
every  sale  and  delivery  of  such  liquors  made  by  or  for  me  during 
the  month  embraced  therein,  and  the  true  signature  to  every 
request  received  and  granted ;  and  such  returns  shall  show  all 
the  liquors  sold  or  delivered  to  any  and  every  person  as  returned." 
Upon  taking  said  oath  and  filing  bond  as  hereinbefore  provided, 
the  County  Board  of  Control  shall  issue  to  him  a  permit  author- 
izing him  to  keep  and  sell  intoxicating  liquors  as  in  this  Chapter 
provided,  and  every  permit  so  granted  shall  specify  the  building, 
giving  street  and  number  or  location,  in  which  intoxicating 
liquors  may  be  sold  by  virtue  of  the  same,  and  the  length  of  time 
in  which  the  same  shall  be  in  force,  which  in  no  case  shall  exceed 
twelve  months.  Permits  granted  under  this  Chapter  shall  be 
deemed  trusts  reposed  in  the  recipients  thereof,  not  as  a  matter 
of  right,  but  of  confidence,  and  may  be  revoked  upon  sufficient 
showing  by  order  of  the  County  Board  of  Control ;  and  upon 
the  removal  of  any  County  Dispenser,  or  upon  demand  of  the 
County  Board  of  Control,  he  shall  immediately  turn  over  to  the 
County  Board  of  Control  all  liquors  and  other  property  in  his 
possession  belonging  to  the  State  or  County.  Said  County  Board 
of  Control  shall  be  charged  with  the  duty  of  prosecuting  the 
County  Dispenser,  or  any  of  his  employees,  who  may  violate  any 
of  the  provisions  of  this  Chapter.  On  the  death,  resignation  or 
removal  of  a  County  Dispenser,  or  expiration  of  his  term  of  office, 
the  County  Board  shall  appoint  his  successor. 
Office  and  Soc.  446.  The  County  Board  of  Control  shall  use  as  their 
Board*;  books  office  the  office  of  the  County  Board  of  Commissioners  of  their 
to^uon^dtei  respective  Counties,  and  the  clerk  of  the  County  Board  of  Com- 
mertings^oi  missiouers  shall  serve  as  their  clerk.  They  shall  preserve,  as  part 
Smp«Mat?on!  of  the  records  and  files  of  their  office,  all  petitions,  bonds  and 

^f£-fiQ other  papers  pertaining  to  the  granting  or  revocation  of  permits, 

and  keep  suitable  books  in  which  bonds  and  permits  shall  be 
recorded.  The  books  shall  be  furnished  by  the  County  like  other 
public  records.  The  County  Board  of  Control  shall  designate 
or  provide  a  suitable  place  in  which  to  sell  the  liquors.  The 
members  of  the  County  Board  of  Control  shall  meet  once  a 
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months  or  oftener,  on  the  call  of  the  Chairman^  and  for  their  ^"^"v-^^ 
services  they  shall  each  receive  a  per  diem  of  two  dollars,  and 
five  cents  mileage  each  way,  and  their  clerk  shall  receive  two 
dollars  per  day  for  the  days  actually  employed  as  such,  but  they 
shall  not  receive  compensation  for  more  than  thirty  days  in  any 
one  year.  They  shall,  upon  the  approval  of  the  State  Board  of 
Control,  employ  such  assistants  for  the  County  Dispenser  as  may 
be  necessary.  The  Dispenser  and  his  assistants  shall  receive 
such  compensation  as  the  State  Board  of  Control  may  determine. 
All  profits,  after  paying  all  expenses  of  the  County  Dispensary, 
shall  be  paid  one-half  to  the  County  treasury  and  one-half  to  the 
municipal  corporation  in  which  it  may  be  located,  such  settle- 
ments to  be  made  quarterly  :  Provided,  That  if  the  authorities 
of  any  town  or  city,  in  the  judgment  of  the  State  Board  of 
Control,  do  not  enforce  this  law,  the  State  Board  may  withhold 
the  part  going  to  the  said  town  or  city  and  use  it  to  pay  State 
Constables. 

Sec.  447.  Before  selling  or  delivering  any  intoxicating  liquors  aequests  fw 
to  any  person,  a  request  must  be  presented  to  the  County  Dis-mj«©  J^t^° 
penser,  printed  or  written  in  ink,  dated  of  the  true  date,  stating  jb.,  gii.  ^ 
that  he  or  she  is  of  age,  and  the  residence  of  the  signer  for  whom 
or  whose  use  the  liquor  is  required,  the  quantity  and  kind 
requested,  and  his  or  her  true  name ;  and  the  request  shall  be 
signed  by  the  applicant  in  his  own  true  name  and  signature, 
attested  by  the  County  Dispenser  or  his  clerk  who  receives  and 
files  the  request.  But  the  request  shall  be  refused  if  the  County 
Dispenser  filing  it  personally  knows  the  person  applying  is  a 
minor,  that  he  is  intoxicated,  or  that  he  is  in  the  habit  of  using 
intoxicating  liquors  to  an  excess ;  or  if  the  applicant  is  not  so 
personally  known  to  said  County  Dispenser,  before  filling  said 
order  or  delivering  said  liquor  he  shall  require  the  statement  of 
a  reliable  and  trustworthy  person  of  good  character  and  habits, 
known  personally  to  him,  that  the  applicant  is  not  a  minor,  and 
is  not  in  the  habit  of  using  intoxicating  liquors  to  an  excess. 

Sec.  448.  Requests  for  the  purchase  of  liquor  shall  be  made    BianjEB  for  r©- 
upon  blanks  furnished  by  the  County  Auditor,  in  packages  of  Son;  disposiuon 
one  hundred  each,  to  the  County  Dispensers,  from  time  to  time    iii^%vz, — 
as  the  same  shall  be  needed,  and  shall  be  numbered  consecu- 
tively by  the  Auditor.     The  blanks  aforesaid  shall  be  furnished 
to  the  County  Auditor  by  the  State  Board  of  Control,  in  uniform 
books  like  bank  checks,  and  the  date  of  delivery  shall  be  endorsed 
by  the  County  Auditor  on  each  book,  and  receipt  taken  therefor 
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^"^"v-^^  and  preserved  in  his  oflSce.  The  Dispenser  shall  preserve  the 
application  in  the  original  form  and  book^  except  the  filling  of 
the  blanks  therein,  until  returned  to  the  County  Auditor.  When 
return  thereof  is  made  the  County  Auditor  shall  endorse  thereon 
the  date  of  return,  and  file  and  preserve  the  same  to  be  used  in 
the  quarterly  settlements  between  such  Dispenser  and  the  County 
Treasurer.  All  unused  or  mutilated  blanks  shall  be  returned  or 
accounted  for  before  other  blanks  are  issued  to  such  County 
Dispenser. 
RetumabyDiB-     g^Q  449.  On  or  before  the  tenth  day  of  each  month  each 

penBer «  Aocom- 

panying  oath.    Dispenser  shall  make  full  returns  to  the  County  Auditor  of  all 

^'^M 113.       requests  filled  by  him  and  his  clerks  during  the  preceding  month, 

upon  blanks  to  be  furnished  by  the  State  Board  of  Control  for 

that  purpose,  and  accompany  the  same  with  an  oath,  duly  taken 

and  subscribed  before  the  County  Auditor  or  a  Notary  Public, 

which  shall  be  in  the  following  form,  to  wit :     **  I, , 

being  duly  sworn,  state  on  oath  that  the  requests  for  liquors 
herewith  returned  are  all  that  were  received  and  filled  at  my 

place  of  business  under  my  permit  during  the  month  of , 

189. . ;  that  I  have  carefully  preserved  the  same,  and  that  they 

were  filled  up,  signed  and  attested  at  the  date  shown  thereon,  as 

provided  by  law  ;  that  said  requests  were  filled  by  delivering  the 

quantity  and  kind  of  liquors  required,  and  that  no  liquors  have 

been  sold  or  dispensed  under  my  permit  during  said  month 

except  as  shown  by  the  requests  herewith  returned  ;  and  that  I 

have  faithfully  observed  and  complied  with  the  provisions  of  my 

bond  and  oath  taken  by  me,  thereon  endorsed,  and  with  all  the 

laws  relating  to  my  duties  in  the  premises.^' 

pen»CTto*maj£e     ^^0,  450.  tJpon  failure  of  any  Dispenser  to  make  the  returns 

forceme*nf  of  ^^  ^^^  Auditor  as  herein  required,  it  shall  be  the  duty  of  said 

K^fo?5iSSj  -^^^^^^  ^  report  such  failure  to  the  State  Board  of  Control,  and 

purchaae.  ^  the  said  State  Board  of  Control  shall  immediately  order  the 

adnlteratlon^&c 

~r5T,6l4.  County  Board  to  summon  said  delinquent  Dispenser  to  appear 
before  them  and  show  cause  why  his  permit  should  not  be 
revoked  ;  and  if  the  cause  shall  not  be  shown  to  the  satisfaction 
of  the  County  Board  of  Control,  they  shall  immediately  annul 
said  permit  and  give  public  notice  thereof ;  and  the  Circuit  Soli- 
citor shall  proceed  to  enforce  the  penalties  prescribed  in  this 
Chapter  for  such  violation  against  said  County  Dispenser  at  the 
next  succeeding  term  of  Court  in  the  County  in  which  such  per- 
mit is  held  ;  and  any  Dispenser  who  shall  sell  or  dispense  any 
intoxicating  liquors  after  his  permit  shall  have  been  revoked 
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shall,  upon  conviction  thereof,  be  fined  not  less  than  five  hun- 
dred dollars  and  be  imprisoned  for  six  months.  If  any  Dis- 
penser or  his  clerk  shall  purchase  any  intoxicating  liquors 
from  any  other  person  except  the  State  Commissioner,  or  if  he 
or  they,  or  any  person  or  persons  in  his  or  their  employ,  or  by 
his  or  their  direction,  shall  sell  or  offer  for  sale  any  liquors  other 
than  such  as  have  been  purchased  from  the  State  Commissioner, 
or  shall  adulterate  or  cause  to  be  adulterated  any  intoxicating, 
spirituous  or  malt  liquors  which  he  or  they,  may  keep  for  sale 
under  this  Chapter,  by  mixing  with  same  coloring  matter  or  any 
drug  or  ingredient  whatever,  or  shall  mix  the  same  with  other 
liquors  of  different  kind  or  quality,  or  with  water,  or  shall  sell 
or  exi)08e  for  sale  such  liquors  so  adulterated,  knowing  it  to  be 
such,  or  shall  change  the  label  upon  any  box,  bottle  or  package, 
he  or  they  shall  be  guilty  of  a  misdemeanor  and  be  fined  in  a 
sum  of  not  less  than  two  hundred  dollars  or  imprisonment  for 
not  less  than  six  months. 

Sec.  451.  No  person,  firm,  association  or  corporation  shall  Dispensers 
manufacture  for  sale,  sell  or  keep  for  sale,  exchange,  barter,  or  ^^^exceptions! 
dispense,  any  liquors  containing  alcohol,  for  any  purpose  what-  ^b">^^^' 
ever,  otherwise  than  as  provided  in  this  Chapter.  Dispensers  as 
herein  provided  shall  alone  be  authorized  to  sell  and  dispense 
such  liquors,  and  all  permits  must  be  procured  as  herein  provided 
from  the  County  Board  of  Control :  Provided,  That  the  manu- 
facturers of  distilled,  malt  or  vinous  liquors  who  are  doing  busi- 
ness in  the  State  shall  be  allowed  to  sell  to  no  person  in  this 
State  except  the  State  Commissioner  and  to  parties  outside  the 
State,  and  the  State  Commissioner  shall  purchase  his  supplies 
from  brewers  and  distillers  in  this  State  where  their  product 
reaches  the  standard  required  by  this  Chapter  :  Provided,  Such 
supplies  can  be  purchased  as  cheaply  there  as  elsewhere.  Every 
package,  barrel  or  bottle  of  such  liquors  shipped  beyond  the  limits 
of  this  State  shall  have  thereon  the  certificate  of  the  State  Com- 
missioner allowing  same,  otherwise  it  shall  be  liable  to  confisca- 
tion, and  the  railroad  carrying  it  shall  be  punished  as  in  Section 
439  :  And  provided,  That  any  person  shall  have  the  right  to 
make  wine  for  his  or  her  own  use  from  grapes  or  other  fruits. 

Sec.  462.  Every  Dispenser  shall  keep  a  strict  account  of  all    Account  book 
liquors  received  by  him  from  the  State  Commissioner,  in  a  book  op^^to^ins^ 
kept  for  that  purpose,  which  shall  be  subject  at  all  times  to  the  ^4n^.°^  " 
inspection  of  the  Circuit  Solicitor,  any  peace  officer  or  grand  juror  ^iKTiie. 
of  the  County,  or  of  any  citizen,  and  such  book  shall  show  the 
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""— "V— ^  amount  and  kind  of  liquors  procured,  the  date  of  receipt  and 
amount  sold,  and  the  amount  on  hand  of  each  kind  for  each  month. 
Such  book  shall  be  produced  by  the  party  keeping  the  same,  to 
be  used  as  evidence  on  trial  of  any  prosecution  against  him,  on 
notice  duly  served  that  the  same  will  be  required  as  evidence. 

Prima  facie     Sec.  453.  The  payment  of  the  United  States  special  tax  as  a 
Illegal  Bales. liquor  seller,  or  notice  of  any  kind,  in  any  place  of  resort,  or  in 

/b.,  fli7.  ^jjy  g^Qj.g  Qj.  gjjQp^  indicating  that  alcoholic  liquors  are  there  sold, 
kept  or  given  away,  shall  be  held  to  be  prima  facie  evidence  that 
the  person  or  persons  paying  said  tax  and  the  parties  displaying 
such  notices  are  acting  in  violation  of  this  Chapter,  and  unless 
said  person  or  parties  are  selling  under  permit  as  prescribed  by 
this  Chapter  they  shall  be  punished  by  a  fine  not  exceeding  one 
hundred  dollars  or  imprisonment  not  more  than  thirty  days. 

Privileges  to     Soc.  454.  Licensed  druggists   conducting  drug  stores  and 
gigti.  "  manufacturers  of  proprietary  medicines  are  hereby  authorized  to 

purchase  of  Dispensers  of  the  Counties  of  their  residence  intoxi- 
cating liquors  (not  including  malt)  for  the  purpose  of  compound- 
ing medicines,  tinctures  and  extracts  that  cannot  be  used  as  a 
beverage.  The  Dispensers  shall  not  charge  such  licensed  drug- 
gists more  than  ten  per  cent,  net  profit  for  liquors  so  sold.  Such 
purchaser  shall  keep  a  record  of  the  uses  to  which  the  same  are 
devoted,  giving  the  kind  and  quantity  so  used,  and  quarterly 
they  shall  make  and  file  with  the  County  Auditor  and  with  the 
County  Board  of  Control  sworn  reports,  giving  a  full  and  true 
statement  of  the  quantity  and  kinds  of  such  liquors  purchased 
and  used,  the  uses  to  which  the  same  have  been  devoted,  and  giv- 
ing the  name  of  the  Dispenser  from  whom  the  same  was  pur- 
chased, and  the  dates  and  quantities  so  purchased,  together  with 
an  invoice  of  each  kind  still  in  stock  and  kept  for  such  com- 
poundings.  If  said  licensed  druggist  shall  sell,  barter,  give  away 
or  exchange  or  in  any  manner  dispose  of  said  liquors  for  any  pur- 
pose other  than  authorized  by  this  Section,  he  shall  upon  convic- 
tion forfeit  his  license  and  be  liable  to  all  penalties,  prosecutions 
and  proceedings  at  law  and  in  equity  provided  against  persons  sell- 
ing without  permit,  and  upon  such  conviction  the  Clerk  of  the 
Court  shall,  within  ten  days  after  such  judgment  or  order,  transmit 
to  the  Board  of  Pharmaceutical  Examiners  the  certified  record 
thereof,  upon  receipt  of  which  the  said  Board  shall  strike  the 
name  of  the  said  druggist  from  the  list  of  pharmacists  and 
revoke  his  certificate  :  Provided,  That  nothing  herein  contained 
shall  be  construed  to  authorize  the  manufacture  or  sale  of  any 
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preparation  or  compound^  under  any  name.,  form  or  device,  which    **— 'v^*-' 
may  be  used  as  a  beverage  which  is  intoxicating  in  its  character  : 
And  provided,  further,  That  the  State  Commissioner  shall  be 
authorized  to  sell  to  manufacturing  chemists  and  wholesale  drug- 
gists alcohol  by  the  barrel  at  cost. 

Sec.  455.  If  any  person  shall  make  any  false  or  fictitious    fum   aigna- 
signature,  or  sign  any  name  other  than  his  or  her  own,  to  any  menti^Ac/peB^ 
paper  required  to  be  signed  by  this  Chapter  without  being  author-    j^  tiy,   ~ 
ized  so  to  do,  or  make  any  false  statement  in  any  paper,  request 
or  application  signed  to  procure  liquors  under  this  Chapter,  the 
person  so  offending  shall  be  guilty  of  a  misdemeanor,  and  upon 
conviction  therefor  shall  be  punished  by  a  fine  of  not  more  than 
twenty-five  dollars  or  be  imprisoned  not  more  than  thirty  days. 

Sec.  456.  If  any  Dispenser,  or  his  clerk,  shall  make  false  oath    ^?5J^  ^ 
touching  any  matter  required  to  be  sworn  to  under  the  provisions  by  DtopenBen; 
of  this  Chapter,  the  person  so  offending  shall,  upon  conviction,  be    jb.,iso. 
punished  as  provided  by  law  for  perjury.     If  any  County  Dis- 
penser shall  purchase  or  procure  any  intoxicating  liquors  from 
other  person  than  the  State  Commissioner,  or  make  any  false 
returns  to  the  County  Auditor,  or  use  any  request  for  liquors  for 
more  than  one  sale,  in  any  such  case  he  shall  be  deemed  guilty 
of  a  misdemeanor,  and  upon  conviction  be  punished  by  a  fine  of 
five  hundred  dollars  or  six  months'  imprisonment. 

Sec.  457.  Every  person  who  shall  directly  or  indirectly  keep    Liqaors  at 
or  maintain,  by  himself,  or  by  associating  or  combining  with  ^"^ro^iScaau 

others,  or  who  shall  in  any  manner  aid,  assist  or  abet  in  keeping  ^^^^ 

or  maintaining,  any  club  room  or  other  place  in  which  any  intoxi- 
cating liquors  are  received  or  kept  for  use,  barter  or  sale  as  a 
beverage,  or  for  distribution  or  division  among  the  members  of 
any  club  or  association  by  any  means  whatever,  and  every  person 
who  shall  receive,  barter,  sell,  assist,  or  abet  another  in  receiv- 
ing, bartering  or  selling,  any  alcoholic  liquors  so  received  or 
kept,  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  con- 
viction thereof  shall  be  punished  by  a  fine  not  to  exceed  one 
hundred  dollars  or  thirty  days'  imprisonment :  Provided,  That 
the  State  Board  of  Control  shall  have  the  power,  upon  a  proper 
showing  and  under  such  rules  as  they  may  adopt,  to  exempt 
hotels  where  tourists  or  health-seekers  resort  from  being  consid- 
ered nuisances  or  as  violating  this  Chapter  by  reason  of  any  man- 
agers of  such  hotels  dispensing  liquors  bought  from  the  Dispen- 
sary by  the  bottle,  either  night  or  day,  among  the  bova  fide 
guests  of  such  hotel ;  but  before  any  such  exemption  shall  be 
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''-^v^-^  granted  the  State  Board  of  Control  shall  require  the  manager  of 
sQch  hotel  to  give  a  good  and  sufficient  bond^  in  the  penal  sum 
of  three  thousand  dollars,  conditioned  for  the  observance  of  all 
the  rules,  regulations  and  restrictions  prescribed  and  imposed  by 
the  said  Board  and  with  all  the  requirements  of  this  Chapter ; 
and  it  shall  be  lawful  for  any  Constable  or  officer  thus  empowered 
under  this  Chapter  to  enter  such  hotel  and  search  it,  at  any  time, 
day  or  night,  without  a  warrant,  for  contraband  liquors. 

uquorrasortB  Soc.  458.  All  places  where  alcoholic  liquors  are  sold,  bartered 
nvSa^l^a^  Or  given  away  in  violation  of  this  Chapter,  or  where  persons  are 
LISurJTS^**'  permitted  to  resort  for  the  purpose  of  drinking  alcoholic  liquors 

lb.,  fl^.  as  a  beverage,  or  where  alcoholic  liquors  are  kept  for  sale,  barter 
or  delivery  in  violation  of  this  Chapter,  are  hereby  declared  to 
be  common  nuisances,  and  any  person  may  go  before  any  Trial 
Justice  in  the  County  and  swear  out  an  arrest  warrant,  on  per- 
sonal knowledge  or  on  information  and  belief,  charging  said 
nuisance,  giving  the  names  of  witnesses,  against  the  keeper  or 
manager  of  such  place  and  his  aids  and  assistants,  if  any,  and 
such  Trial  Justice  shall  direct  such  arrest  warrant  either  to  the 
Sheriff  of  the  County  or  to  any  special  Constable,  commanding 
said  defendant  to  be  arrested  and  brought  before  him  to  be  dealt 
with  according  to  law,  and  at  the  same  time  shall  issue  a  search 
warrant,  in  which  the  premises  in  question  shall  be  particularly 
described,  commanding  such  Sheriff  or  Constable  to  thoroughly 
search  the  premises  in  question  and  to  seize  all  alcoholic  liquors 
found  thereon,  and  dispose  of  them  as  provided  in  Section  469, 
and  shall  also  seize  all  vessels,  bar  fixtures,  screens,  bottles, 
glasses  and  appurtenances  apparently  used  or  suitable  for  use  in 
retailing  liquors,  to  make  a  complete  inventory  thereof,  and 
deposit  the  same  with  the  Sheriff.  That  under  the  arrest  war- 
rant the  defendant  shall  be  arrested  and  brought  before  such 
Trial  Justice  and  the  case  shall  be  disposed  of  as  in  case  of  other 
crimes  beyond  his  jurisdiction,  except  that  when  he  commits  or 
binds  over  the  parties  for  trial  to  the  next  term  of  the  Court  of 
General  Sessions  for  the  County  he  shall  make  out  every  paper 
in  the  caae  in  duplicate  and  file  one  copy  of  the  proceedings  with 
the  Clerk  of  the  Court  for  the  County  and  immediately  trans- 
mit the  other  copy  to  the  Solicitor  of  the  Circuit,  whereupon 
said  Solicitor  shall  at  once  apply  to  the  Circuit  Judge  at 
chambei-s,  within  that  Circuit,  for  an  order  restraining  the 
defendants,  their  servants  or  agents,  from  keeping,  receiving, 
bartering,  selling  or  giving  away  any  alcoholic  liquors  until  the 


Digitized  by  VjOOQ IC 


OF  SOUTH  CAROLINA.  421 

.  ^  ^  ^^ 

further  order  of  the  Court.  Such  Circuit  Judge  is  hereby 
authorized,  empowered  and  required  to  grant  the  said  restrain- 
ing order,  without  requiring  a  bond  or  undertaking,  upon  the 
hearing  or  receipt  by  him  of  said  papers  from  the  Court  of  said 
Trial  Justice  by  the  hands  of  the  Solicitor ;  and  any  violation 
of  said  restraining  order  before  the  trial  of  the  case  shall  be 
deemed  a  contempt  of  Court  and  punished  as  such  by  said  Judge 
or  Court,  as  for  the  violation  of  an  order  of  injunction.  Upon 
conviction  of  said  defendants  of  maintaining  said  nuisance  at  the 
trial,  they,  or  any  of  them,  shall  be  deemed  guilty  of  a  misde- 
meanor, punishable  by  imprisonment  in  the  Stskie  Penitentiary 
for  a  term  of  not  less  than  three  months,  or  a  fine  of  not  less 
than  two  hundred  dollars,  or  by  both,  in  the  discretion  of  the 
Court,  and  the  restraining  order  shall  be  made  perpetual.  The 
articles  covered  by  the  inventory  which  were  retained  by  the 
Sheriff  shall  be  forfeited  to  the  State  and  sold  and  the  net 
proceeds  sent  to  the  State  Commissioner,  and  the  Sheriff  shall 
forthwith  proceed  to  dispose  of  the  alcoholic  liquors  covered  by 
said  inventory  as  provided  for  in  this  Chapter  as  when  other 
liquors  are  seized.  The  finding  of  such  alcoholic  liquors  on  such 
premises,  with  satisfactory  evidence  that  the  same  was  being  dis- 
posed of  contrary  to  this  Chapter,  shall  be  prima  facte  evidence 
of  the  nuisance  complained  of.  Liquors  seized  as  hereinbefore 
provided,  and  the  vessels  containing  them,  shall  not  be  taken 
from  the  custody  of  the  officer  in  possession  of  the  same  by  any 
writ  of  replevin  or  other  process  while  the  proceedings  herein 
provided  are  pending.  No  suit  shall  lie  for  damages  alleged  to 
arise  by  seizure  and  detention  of  liquors  under  this  Chapter. 
Any  person  violating  the  terms  of  any  restraining  order  granted 
in  such  proceedings  shall  be  punished  for  contempt,  by  a  fine  of 
not  less  than  two  hundred  dollars  nor  more  than  one  thousand 
dollars,  and  by  imprisonment  in  the  State  Penitentiary  not  less 
than  ninety  days  nor  more  than  one  year.  In  contempt  pro- 
ceedings arising  out  of  the  violation  of  any  injunction  granted 
under  the  provisions  of  this  Chapter,  the  Court,  or  in  vacation 
the  Judge  thereof,  shall  have  power  to  try  summarily  and  pun- 
ish the  party  or  parties  guilty,  as  required  by  law.  The  affida- 
vits upon  which  the  attachment  for  contempt  issues  shall  make 
sl  prima  facie  case  for  the  State.  The  accused  may  plead  in  the 
same  manner  as  to  an  indictment  in  so  far  as  the  same  is  appli- 
cable. Evidence  may  be  oral  or  in  the  form  of  affidavits,  or 
both ;  the  defendant  may  be  required  to  make  answers  to  inter- 
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"""^v-^    rogatories,  either  written  or  oral,  as  in  the  discretion  of  the 
Court  or  Judge  may  seem  proper ;  the  defendant  shall  not  neces- 
sarily be  discharged  upon  his  denial  of  the  fact  stated  in  the 
moving  papers.     The  Clerk  of  the  Court  shall,  upon  the  applica- 
tion of  either  party,  issue  subpoenas  for  witnesses,  and  except  as 
above  set  forth  the  practice  in  such  contempt  proceedings  shall 
conform  as  nearly  as  may  to  the  practice  in  the  Court  of  Com- 
mon Pleas. 
Contracts  for      Sec.  459,  The  State  Commissioner,  under  niles  and  regula- 
ble on.^'^^'  tions  provided  by  the  State  Board  of  Control,  may  enter  into 
jbMfl28.        contracts  with  responsible  grape  growers  in  this  State  for  the 
sale  of  domestic  wines  through  the  Dispensary,  so  as  to  encour- 
age grape  growing  in  this  State,  and  in  furtherance  of  this  object 
not  more  than  ten  per  cent,  profit  to  the  Dispensary  over  the 
expenses  of  bottling,  labeling,  freightage,  etc.,  shall  be  charged 
for  the  handling  of  such  wines.     The  manager  of  every  regis- 
tered distillery  of  liquor  in  this  State  shall  report  quarterly  to 
the  State  Commissioner,  showing  the  number  of  gallons  of  each 
kind  of  liquor  on  hand,  manufactured  or  disposed  of  during  the 
quarter,  and  if  the  said  report  fail  to  correspond  with  the  return 
of  said  distillery  to  the  United  States  Internal  Eevenue  Collector 
for  this  State,  or  it  is  shown  that  said  manager  has  disposed  of 
liquor  contrary  to  this  Chapter,  said  distillery  shall  be  deemed  to 
be  a  common  nuisance,  and  the  said  manager  and  his  aiders  and 
assistants  and  the  premises  shall  be  proceeded  against  as  in  this 
Chapter  provided  as  to  places  where  liquors  are  sold  contrary  to 
this  Chapter. 
Search  war-     ScC.  460.  ^^  all  cases  of  places  where  liquors  are  unlawfully 
S^ed;  ^^sfMA-  kept  or  stored,  the  same  not  being  in  an  open  house  or  exposed 
Mized/  ^**"**"  to  view,  and  a  search  being  necessary,  upon  affidavit  to  that 
/b.,  fl  84.        effect,  or  on  information  and  belief  that  contraband  liquor  is  in 
such  place,  a  search  warrant  shall  be  issued  by  a  Justice,  Judge 
or  Trial  Justice,  or  Mayor,  or  Int^ndant  of  a  city  or  town,  to 
whom  application  is  made,  empowering  a  Constable,  or  any  per- 
son who  may  be  deputized,  to  enter  the  said  place  by  day  time 
or  in  the  night  time  and  to  search  and  examine  the  said  premises 
for  the  purpose  of  seizing  the  said  contraband  liquors  therein 
concealed,  kept  or  stored,  which  said  liquor  when  so  seized  shall 
be  disposed  of  as  hereinafter  provided. 

Sec.  461.  Any  of  the  liquors  set  forth  in  Section  437  of  this 
o  u  t  warrant ;  Chapter  which  are  contraband  may  be  seized  and  taken  without 
made;  "Soep-  warrant  by  any  State  Constable,  Sheriff  or  policeman,  while  in 
'^ijas; —  transit  or  after  arrival,  whether  in  possession  of  a  common  car- 
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rier,  depot  agent,  express  agent,  private  person,  firm,  corpora-    ^"-^"v^^ 
tion  or  association,  and  reported  to  the  State  Commissioner  at 
once,  who  shall  dispose  of  the  same  as  hereinafter  provided  :  . 
Provided,  That  liquors  purchased  outside  the  State,  owned  and 
conveyed  as  personal  baggage,  shall  be  exempt  from  seizure  when 
the  quantity  does  not  exceed  one  gallon. 

Sec.  462.  The  possession  of  said  illicit  liquors  is  hereby  pro-    uudt  iiquore; 
hibited   and  declared  unlawful,  and  any  obligation,   note  or  and  debt  tor.   ' 
indebtedness  contracted  in  their  sale  or  transportation  is  declared    ^^'"  '**' 
to  be  absolutely  null  and  void,  nor  shall  any  action  or  suit  for 
the  recovery  of  the  same  be  entertained  in  any  Court  in  this 
State. 

Sec.  463.  The  proceeding  against  liquor  so  illegally  kept,    proceeding 
stored,  sold,  delivered,  transported  or  being  transported  shall  be  ^^yWi — 
considered  a  proceeding  in  reiriy  unless  otherwise  herein  provided, 
elsewhere  than  at  his  or  her  residence. 

Sec.  464.  The  carriage,  transportation,  possession,  removal.  Packages  f^ise. 
sale,  delivery  or  acceptance  of  any  of  the  said  liquors  or  liquids  be  foSeited. 
in  any  package,  cask,  jug,  box  or  other  package,  under  any  ^^•••*- 
other  than  the  proper  name  or  brand  known  to  the  trade  as 
designating  the  kind  and  quality  of  the  contents  of  the  casks, 
packages  or  boxes  containing  the  same,  or  causing  such  removal, 
acceptance,  transportation,  taking  into  possession,  or  any  such 
delivery,  shall  work  the  forfeiture  of  said  liquors  or  liquids  and 
casks  or  packages,  and  the  person  or  persons  so  offending,  know- 
ingly, be  subject  to  pay  a  fine  of  not  more  than  five  hundred  dol- 
lars or  imprisonment  for  the  term  of  not  longer  than  six  months, 
and  the  wrongful  name,  address,  mark,  stamp  or  style  on  such 
liquor  when  seized  shall  be  considered  evidence  prima  facie  of 
guilt.  The  books  and  way  bills  of  the  common  carrier  may  be 
examined  to  trace  said  liquor  to  the  shipper,  who  shall  be  liable, 
upon  conviction,  in  a  like  penalty. 

Sec.  465.  All   Constables,   Deputy  Constables,   Sheriffs    or    suspicious 
municipal  policemen  shall  have  the  right,  power  and  authority,  SetSJSd  witS^ 
and  it  shall  be  their  duty,  whenever  they  are  informed  or  suspect  ^^^j^^^ — 
that  any  such  suspicious  package  in  possession  of  a  common  car- 
rier contains  alcoholic  liquors  or  liquids,  to  detain  the  same  for 
examination  for  the  term  of  twenty-four  hours  without  any  war- 
rant or  process  whatever. 

Sec.  466.  Any  interference  by  any  person  with,  obstruction  ForbWdenoon- 
or  resistance  of,  or  abusive  language  to,  any  oflScer  or  person  in  Sfflron  ^''^^^"^ 
the  discharge  of  the  duties  herein  enjoined,  or  the  use  of  abusive    ih.,%20. 
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^^"v^-^    language  by  any  such  oflBcer  or  person  to  any  other  person  or 
persons,  shall,  upon  conviction,  be  deemed  guilty  of  a  misde- 
•  meaner  and  be  punishable  by  a  fine  of  not  more  than  one  hun- 
dred dollars  or  imprisoned  for  the  term  of  not  more  than  thirty 
days. 
Proceedings      Sec.  467,  In  all  cases  of  seizure  of  any  goods,  wares  or  mer- 

se^  are  of  chandise  hereafter  or  heretofore  made,  as  being  subject  to  for- 

^ibHm^~ —  feiture  under  any  provision  of  this  Chapter  or  the  former  Chap- 
ter, which,  in  the  opinion  of  the  officer  or  person  making  the 
seizure,  are  of  the  appraised  value  of  fifty  dollars  or  more,  the 
said  officer  or  person  shall  proceed  as  follows :  First,  He  shall 
cause  a  list  containing  a  particular  description  of  the  goods, 
wares  or  merchandise  seized  to  be  prepared  in  duplicate  and  an 
appraisement  thereof  to  be  made  by  three  sworn  appraisers,  to 
be  selected  by  him,  who  shall  be  respectable  and  disinterested 
citizens  of  the  State  of  South  Carolina,  residing  within  the 
County  wherein  the  seizure  was  made.  Said  list  and  appraise- 
ment shall  be  properly  attested  by  the  said  officer  or  person  and 
the  said  appraisers,  for  which  service  each  of  the  said  appraisers 
shall  be  allowed  the  sum  of  one  dollar,  to  be  paid  by  the  State 
When  of  leas  Commissioner.     Second.  If  the  said  goods  are  believed  by  the 

Taiue  than  $60.  ^^^^j.  making  the  seizure  to  be  of  less  value  than  fifty  dollars, 
no  appraisement  shall  be  made.  The  said  officer  or  person  shall 
proceed  to  publish  a  notice  for  three  weeks,  in  writing,  at  three 
places  in  the  County  where  the  seizure  was  made,  describing  the 
articles  and  stating  the  time  and  place  and  cause  of  their  seizure, 
and  requiring  any  person  claiming  them  to  appear  and  make 
such  claim  within  thirty  days  from  the  date  of  the  first  publica- 
tion of  such  notice.  Third.  Any  person  claiming  the  liquors  so 
seized  as  contraband,  and  the  vessels  containing  the  same,  within 
the  time  specified  in  the  notice,  may  file  with  the  State  Commis- 
sioner a  claim  stating  his  interest  in  the  articles  seized,  and  may 
execute  a  bond  to  the  State  Commissioner  in  the  penal  sum  of 
five  hundred  dollars,  with  sureties  to  be  approved  by  the  said 
State  Commissioner,  conditioned  that  in  the  case  of  condemna- 
tion of  the  articles  so  seized  the  obligors  shall  pay  all  the  costs 
and  expenses  of  the  proceedings  to  obtain  such  condemnation  ; 
and  upon  the  delivery  of  such  bond  to  the  State  Commissioner 
he  shall  transmit  the  same  with  the  duplicate  list  or  description 
of  the  goods  seized  to  the  Solicitor  of  the  Circuit  in  which  such 
Duty  of  Solid-  seizure  was  made,  and  said  Solicitor  shall  prosecute  the  case  to 

^^'  secure  the  forfeiture  of  said  contraband  liquors  or  liquids  in  the 
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Coart  having  jurisdiction.     Fourth,  If  no  claim  is  interposed    ''■'">^""*^ 
and  no  bond  given  within  the  time  above  specified^  such  liquors  caae  ot  no  claim 
shall  be  forfeited  without  further  proceedings,  and  the  State 
Commissioner  shall  have  the  said  liquors  tested  by  the  State  oomSaSonOT^ 
Chemist,  and  if  pure  shall  sell  the  same  through  the  State  Dis- 
pensary as  though  purchased  by  him.     If  not  pure,  he  shall  sell 
the  same  beyond  the  State  and  deposit  the  proceeds  to  the  credit 
of  the  State  Commissioner  :  Provided,  That  in  seizures  in  quan-    proviao  as  to 
tities  less  in  value  than  fifty  dollars  of  such  illicit  liquor,  q^  "°**^  ^*^°«*- 
liquors,  the  same  may  be  advertised,  with  other  quantities,  at 
Columbia,  by  the  State  Commissioner,  and  disposed  of  as  herein- 
before provided  :  Provided,  further y  That  the  claimant  of  such    Proceeding  by 
liquors  may  give  bond  in  one  hundred  dollars  as  when  the  value  BmaUTaiuee, 
is  fifty  dollars  or  over,  and  shall  bear  the  burden  of  showing  be- 
fore a  Trial  Justice  that  he  has  complied  with  the  law  and  that 
the  liquor  is  not  liable  to  seizure. 

Sec.  468.  That  all  fermented,  distilled  or  other  liquors  or    uqaononar- 
liqnids  containing  alcohol,  transported  into  this  State,  or  remain-  be  subject  to  its 
ing  herein  for  use,  sale,  consumption,  storage  or  other  disposition,  —fbTT®; — 
shall,  upon  introduction  and  arrival  in  this  State,  be  subject  to 
the  operation  and  effect  of  this  law  to  the  same  extent  and  in  the 
same  manner  as  though  such  liquors  or  liquids  had  been  produced 
in  this  State. 

Sec.  469.  That  no  person,  except  as  provided  in  this  Chapter,    Penaitv  for 
shall  bring  into  this  State,  or  transport  from  place  to  place  within  bf^uora  ?n 
this  State,  by  wagon,  cart  or  other  vehicle,  or  by  any  other  J^Siy  enter 
means  or  mode  of  carriage,  any  liquors  or  liquids  containing SovaiofiiquOTs 
alcohol,  under  a  penalty  of  one  hundred  dollars  or  imprison-  Slo^  aS*^  "**" 
ment  for  thirty  days  for  each  offense,  upon  conviction  thereof,    Jb.»888. 
as  for  a  misdemeanor.     Any  servant,  agent  or  employee  of  any 
persons,  corporation  or  associations,  doing  business  in  this  State 
as  common  carrier,  or  any  person  whatsoever,  (except  an  officer 
seizing  or  examining  the  same)  who  shall  remove  any  intoxicat- 
ing liquors  from  any  railroad  car,  vessel  or  other  vehicle  of 
transportation  at  any  place  other  than  the  usual  and  established 
stations,  wharves,  depots  or  places  of  business  of  such  common 
carriers  within  some  city  or  town  where  there  is  a  Dispensary, 
and  then  only  for  such  Dispensary,  or  who  shall  aid  in  or  consent 
to  such  removal,  shall  upon  conviction  be  subject  to  a  penalty 
of  fifty  dollars  or  imprisonment  for  thirty  days  for  every  such    Penalty, 
offense  :  Provided,  That  said  penalty  shall  not  apply  to  any 
liquor  in   transit  when  changed  from  car  to  car  to  facilitate 
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^"— "v^^    transportation  across  the  State :  Provided,  That  this  Section 
xcepttoDs.     ^^^^  ^^^  apply  to  liquors  purchased  from  a  Dispensary  and  bear- 
ing the  proper  label  or  certificate.     All  liquors  in  this  State 
except  Dispensary  liquors  and  those  passing  through  consigned 
Liouors  In  to  points  beyond  shall  be  deemed  contraband  and  may  be  seized 
state.  in  transit  without  warrant.     And  any  steamboat,  sailing  vessel, 

aga1n*t*oom'  ^^i'^'oad,  express  company  or  other  common  carrier  transporting 
mon  carrien.     or  bringing  into  this  State  for  sale  or  use  therein,  except  by  the 
Dispensary,  shall  suffer  a  penalty  of  five  hundred  dollars  and 
costs  for  each  offense,  to  be  recovered  by  the  Solicitor  of  the  Cir- 
Reooreryof.   cuit,  or  the  Attomey-General,  by  an  action  brought  therefor 
in  any  Court  of  competent  jurisdiction.     The  State  Constables, 

offloera  may  Sheriffs,  municipal  police  or  any  lawful  Constable  may  enter  any 
enter  and      .,        ,  ^     ^  ^    ^        ^  ^         x.     {  j.i^ 

search  canu  Ac.  railroad  car,  or  express  car,  or  depot,  or  steamboat,  or  other 

vessel,  without  warrant  and  make  search  for  such  contraband 

liquors,  and  may  examine  the  way  bills  and  freight  books  of  said 

common  carriers,  and  any  one  interfering  with  or  resisting  such 

^^^y  for  officer  shall  be  punished  by  a  fine  not  exceeding  one  hundred 

dollars  or  imprisonment  not  longer  than  thirty  days. 

Arrest  of  open      Sec.  470.  Any  person  detected  openly  in  the  act  of  violating 

jh.,  J84; —  any  of  the  provisions  of  this  Chapter  shall  be  liable  to  arrest 

without  warrant,  provided  a  warrant  shall  be  procured  within  a 

reasonable  time  thereafter. 

Punishment     Sec.  471.  Violations  of  any  of  the  Sections  of  this  Chapter, 

aSs.   ^  ^  where  punishment  upon  conviction  is  not  especially  provided  for, 

lb.,  885.        ^hg  person  or  persons  or  corporation  so  convicted  shall  be  pun- 
ished in  the  discretion  of  the  Court  trying  the  same.     All  alco- 
holic liquors,  other  than  domestic  wine,  and  in  quantity  more 
Liouors  not  than  five  gallons,  which  do  not  have  on  the  packages  in  which 
ed  to  be  contraZ  they  are  contained  the  labels  and  certificates  going  to  show  that 
they  have  been  purchased  from  a  State  officer  authorized  to  sell 
.  Forfeiture,     them  are  hereby  declared  contraband,  and  on  seizure  will  be  for- 
feited to  the  State  as  provided  in  Section  467 :  Provided,  That 
Exception,      this  Section  shall  not  apply  to  liquor  held  by  the  owners  of  reg- 
Protection  may  istered  stills.     Persons  having  more  than  five  gallons  of  liquor 
stored.  ^^  ^^^^  elsewhere  than  at  his  or  her  home,  which  they  wish  to  keep  for 
their  own  use,  may  throw  the  protection  of  the  law  around  the 
same  by  furnishing  an  inventory  of  the  quantity  and  kinds  to 
the  State  Commissioner  and  applying  for  certificates  to  aflSx 
Liquor  not  cer-  thereto.     After  sixty  days  from  the  approval  of  this  Chapter  any 
liquor  found  in  the  State  not  having  such  certificates  may  be 
^c^^tes  for  seized  and  confiscated.     Persons  having  more  than  they  wish  to 
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use  may  obtain  certificates  to  ship  beyond  the  limits  of  the  State,     "-^"v^^ 
Any  person  affixing^  or  causing  to  be  affixed,  to  any  package  stai^  o%  d^ 
containing  alcoholic  liquor  any  imitation  stamp  or  other  printed  ^*®"  prowbited 
or  engraved  label  or  device  than  those  furnished  by  the  State 
Commissioner  shall  for  each  offense  be  liable  to  a  penalty  of  ten    Penalty, 
days^  imprisonment  or  twenty-five  dollars'  fine. 

S6C.  472.  Every  person  who  dispossesses  or  rescues  from  a    R«8cue  from 
Constable  or  other  officer,  or  attempts  so  to  do,  any  alcoholic    ii),^%». 
liquor  taken  or  detained  by  such  officer  charged  with  the  enforce- 
ment of  this  law  shall,  upon  conviction,  be  imprisoned  thirty 
days  or  pay  a  fine  of  one  hundred  dollars. 

Sec.  473.  Any  person   handling  contraband   liquor  in  the    contraband 
night  time,  or  delivering  the  same,  shall  be  guilty  of  a  mis-    /b7,T87.~ 
demeanor,  and  on  conviction  shall  be  punished  by  imprisonment 
for  thirty  days  or  one  hundred  dollars'  fine. 

Sec.  474.  Any  wagon,  cai-t,  boat  or  other  conveyance  trans-  Tranaportation 
porting  contraband  liquor  at  night,  other  than  regular  passenger  n^htf  ^  ^  * 
or  freight  steamers  and  railway  cars,  shall  be  liable  to  seizure  and    ^*-  •^• 
confiscation  ;  and  to  that  end  the  officer  shall  cause  the  same  to 
be  appraised  by  three  disinterested  citizens,  and  unless  recovered 
by  claim  and  delivery  proceedings  and  suitable  bond  shall  be    Proceedinga. 
advertised  and  sold  and  proceeds  sent  to  the  State  Commissioner. 

Sec.  475.  Every  Dispenser  when  he  sells  a  package  contain-    Dispenser  to 
ing  liquor  shall  put  a  cross  mark  in  ink  on  the  label  or  certificate    jj^^  |897^~ 
thereon,  extending  from  the  top  to  the  bottom  and  from  side  to 
side.     When  any  liquor  is  seized  because  it  has  not  the  necessary    Burden  of 
certificates  and  labels  required  by  this  Chapter,  the  burden  of  uauornotiabei- 
proof  shall  be  upon  the  claimant  of  said  spirits  to  show  that  no 
fraud  has  been  committed  and  that  the  whiskey  is  not  contra- 
band. 

Sec.  476.  Any  railroad,  steamboat,  express  company  or  other    common  car- 
common  carrier  shall  incur  a  penalty  of  treble  the  invoice  price  SSSe^vaiue  of 
of  any  alcoholic  liquors  lost  or  stolen  in  transit  to  or  from  the  §SS.^°**  ^ 
Dispensary,  whether  shipped  as  released  or  not,  such  penalty  to    i^-.^^ 
be  recovered  by  action  in  any  Court  of  competent  jurisdiction.        Reooyery. 

Sec.  477.  It  shall  be  unlawful  for  any  person  to  take  or  to    Agency  for 
solicit  orders,  or  to  receive  money  from  other  persons,  for  the  uquoreprowwt^ 
purchase  or  shipment  of  any  alcoholic  liquors  for  or  to  such  other    ^b.,  84i. 
persons  in  this  State,  except  for  liquors  to  be  purchased  and 
shipped  from  the  Dispensary,  and  any  person  violating  this  Sec- 
tion, upon  conviction,  shall  be  deemed  guilty  of  a  misdemeanor, 
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^"*""v^^  and  shall  be  punished  by  imprisonment  not  to  exceed  thirty  days 
^*        or  by  a  fiue  not  to  exceed  one  hundred  dollars. 

Officers  to  Sec.  478.  It  shall  be  the  duty  of  Sheriffs,  Deputy  Sheriffs 
tore;  faiJure^f  and  Constables  having  notice  of  the  violation  of  any  of  the  pro- 
toTi^na^^'  visions  of  this  Chapter  to  notify  the  Circuit  Solicitor  of  the  fact 

lb.,  142.  of  such  violation,  and  to  furnish  him  the  names  of  any  witnesses 
within  their  knowledge  by  whom  such  violation  can  be  proven. 
If  any  such  officer  or  Solicitor  shall  willfully  fail  to  comply  with 
the  provisions  of  this  Section,  he  shall,  upon  conviction,  be  fined 
in  a  sum  not  less  than  one  hundred  dollars  nor  more  than  five 
hundred  dollars  ;  and  such  conviction  shall  work  a  forfeiture  of 
the,  office  held  by  such  person  ;  and  the  Court  before  whom  such 
conviction  is  had  shall,  in  addition  to  the  imposition  of  the  fine 
aforesaid,  order  and  adjudge  the  forfeiture  of  his  said  office. 

Qoyerapr  to     Rec,  479.  The  Governor  shall  have  authoritv  to  appoint  one 

appoint  State       *^^^»  *.«i^.      .  ^  i-f 

Constables;  pay.  or  more  State  Constables  at  a  salary  of  two  dollars  per  day  and 

Chief  CODsta-  '^  r  j 

wes;  pay. expenses  when  on  duty,  and  two  Chief  Constables  at  three  dol- 

ift.,848.       j^j^  ^^^jj  pgj.  j^y  ^^^  expenses,  to  see  that  this  Chapter  is  en- 
forced, the  same  to  be  charged  to  the  expense  account  of  the 
State    Commissioner,   except    as    otherwise    provided    in    this 
Chapter. 
Affidavits  on      Soc.  480.  That  wherever  in  this  Chapter  it  is  provided  that 
belief.    ^^      process  shall  issue  upon  an  affidavit  based  on  information  and 
lb.,  146.       belief,  the  affidavit  shall  contain  a  statement  setting  forth  the 
sources  of   information,  the  facts  and  grounds  of   belief  upon 
which  the  affiant  bases  his  belief, 
saiesof  uquor     Sec.  481.  This  Chapter  shall  not  be  held  or  construed  to  in 
wfd*8chooi8?^^  any  manner  repeal  or  affect  existing  laws  prohibiting  the  sale  of 
lb.,  846.       intoxicating  liquors  within  certain   distances  of  churches  and 

schools. 
Acuonsaoainst     Sec.  482.  That  Chapter  V.,  Title  VII.,  of  the  Code  of  Civil 
Sndertbisiaw.^  Procedure  of  this  State,  entitled  **  Of  Provisional  Kemedies  in 
jb.,848.        Qjyj]  Actions,'*  shall  not  apply  to  any  officer  or  person  having 
duties  to  perform  under  this  Chapter,  and  in  no  case  shall  an 
action  lie  against  any  such  officer  or  person  for  damages  to  per- 
son or  property  as  provided  in  said  Chapter. 

Clubs  not  to  Sec.  483.  It  shall  be  unlawful  for  any  club,  company,  asso- 
dispense  llqaore    .    , .  . .  i       i        i  •  •  ^ 

without  uoepse.  ciation  or  corporation,  or  any  chartered  company  now  m  exist- 

1893,  XXI.,  61.  e^ce,  or  hereafter  to  be  incorporated,  for  social,  literary  or  other 
purpose,  within  this  State,  to  levy,  sell,  keep  for  sale,  exchange, 
barter  or  dispense  without  a  license  any  liquor,  wine,  beer,  bit- 
ters or  other  in  toxica  cing  spirits  for  any  purpose  whatever  either 
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to  members  or  to  other  persons ;  and  any  member  or  members    ^'"'"v-^^ 
knowingly  belonging  to  any  club,  company,  association  or  corpo-  memberiip  in 
ration  which  receives  and  dispenses  intoxicating  spirits  contrary  ~  ®°  ibr^~ 
to  the  provisions  of  this  Section  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  upon  conviction  thereof  before  a  Trial  Justice 
shall  be  fined  in  a  sum  not  less  than  thirty  nor  more  than  fifty 
dollars,  or  imprisoned  in  the  County  jail  not  exceeding  thirty 
days,  for  each  and  every  offense. 
Passed  because  of  decdsion  in  Columbia  Club  v.  McMaster^  35  S.  C,  1. 

Sec.  484.    (1738,)    Willfully    furnishing    any    intoxicating    semng  uquor 
drink,  by  sale,  gift  or  otherwise,  to  any  person  of  known  intem-  temperate  per- 

\\  ,  \  -,         ,  .  .  T  sons  and  minors 

perate  habits,  or  to  any  person  when  drunk  or  intoxicated,  or  to  1^4,  xv.,  7w. 
a  minor,  or  to  any  insane  person,  for  use  as  a  beverage,  shall  be 
held  and  deemed  a  misdemeanor,  and  upon  conviction  thereof 
the  offender  shall  be  fined  not  less  than  ten  nor  more  than  one 
hundred  dollars,  and  imprisoned  not  less  than  ten  days  nor  more 
than  thirty  days. 

Sec.  485.  {1751.)  It  shall  be  unlawful  for  any  physician  to   PhysiciMis  not 
give  a  prescription  for  any  liquors  except  when  actually  in  bona  cepuo  patients, 
^rfe  attendance  upon  patients,  and  upon  violating  this  Section  ^^'^^"•'^** 
shall,  upon  conviction,  be  fined  in  a  sum  not  less  than  two  hun- 
dred dollars,  or  imprisonment  not  less  than  three  months,  or 
both  fine  and  imprisonment,  at  the  discretion  of  the  Court. 

When  druggist  innocently  fills  prescription  for  three  pints  of  Uqnor  by 
deUvering  it  on  three  several  days,  one  pint  each  day,  does  not  violate  the 
law— Sec.  1743,  Gen.  Btut,— State  v.  May,  38  S.  C,  39. 

Under  Sec.  1749  General  Statutes,  as  amended,  18  Stat.,  694,  the  penalties  for 
yic^ting  Section  1751  applies  alike  to  towns  where  sale  of  liquors  has  been 
prohibited  by  special  statute  and  by  local  option  \sm.— State  v.  Atkinson,  38 
8.  C,  100. 

Provision  in  General  Statutes  that  "  any  person  violating  Sections  1760  and 
1751  of  this  C^iapter  shall,  upon  conviction,  be  fined,  &c.,"  makes  a  violation 
of  either  Section  punishable.— / 6. 

Evidence  of  the  number  of  prescriirtdons  issued  by  defendant  within  a  given 
time,  to  be  filled  at  the  same  drug  store,  is  relevant  to  the  issue  of  defendant's 
good  fkith  in  making  them.— /&. 
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CHAPTER  XXVIII. 

Violations  of  tlie  License  Laws  by  Insurance  and  Other 
Companies,  Emigrant  Agents,  Owners  of  Sliows, 
&c.,  Persons  Selling  Pistols,  &c. 

Sec.  Skc. 

486.  Insurance  companies  doing  business  489.  Violation  of  law  by  persons  repr&- 
wlthout  a  license.  sentlng  plays,  shows,  Ac 

487.  Foreign  companies,  sucb  as  fire  and  490.  Sale  of  pistols,  Ac,  without  Ucenae. 
life  insurance,  building  and  loan  as-  491.  Who  are  agents  of  Insurance  ooinpa- 
sodadons,    land    loan    associations,  nles ;  not  to  solicit  Insurance  wlthont 
Ac,  doing  business  without  a  license.  license ;  not  to  represent  himself  as 

488.  Soliciting  emigrants  without  a  11-  agent. 

cense.  492.  How   license  shall  be  iasaed;  not 

transferable. 

Penalty  for      Soctioil  486,  {1357,)  Any  person  who  shall   transact  any 
panics  acting  business  of  insurance  in  this  State  for  any  company  of  the  United 
1866  XIV.  205;  States  or  foreign  State  not  incorporated  by  the  laws  of  this  Stat« 
1888,  XX.,  68.     without  first  having  obtained  license  by  law  required,  or  after 
his  license  has  been  withdrawn,  or  shall  in  any  way  violate  the 
provisions  of  the  General  Statutes  in  relation  to  license  of  insur- 
ance companies  or  agents  thereof,  shall  i^pon  conviction  in  any 
Court  of  competent  jurisdiction  be  fined  for  every  such  offense 
not  more  than  one  hundred  dollars :   Provided,  That  nothing 
contained  in  this  Section  shall  release  any  such  company  or  com- 
panies upon  any  policy  issued  or  delivered  by  it  or  them. 
Penalty  for     gee.  487.  The  penalties  and  forfeitures  imposed  upon  insur- 
pany  falling  to  ance  companies  for  failure  to  comply  with  the  law  shall  apply 
1892,  XXI.,  90.  and  be  imposed  upon  any  foreign  company  required  by  law  to 
take  out  a  license,  such  as  insurance  companies  of  all  classes, 
foreign  land  load  associations,  foreign  building  and  loan  associa- 
tions, foreign  banking  associations. 
Misdemeanor     Soc.  488.  No  person  shall  carry  on  the  business  of  an  emi- 
grants without'  grant  agent  in  this  State  between  the  first  day  of  January  and 
im^Sc^m!  ^he  first  day  of  July  of  any  year  without  having  first  obtained  a 
license  therefor  from  the  State  Treasurer.     The  term  ''  emigrant 
agent,*'  as  contemplated  in  this  Section,  shall  be  construed  to 
graS^agSto"^'  °^®*^  ^^y  P^rso^^  engaged  in  hiring  laborers  or  soliciting  emi- 
grants in  this  State  to  be  employed   beyond  the  limits  of  the 
same.     Any  person  shall  be  entitled  to  a  license,  which  shall  be 
good  between  the  first  day  of  January  and  the  first  day  of  July 
of  any  one  year,  upon  payment  into  the  State  Treasury  for  the 
use  of  the  State  the  sum  of  five  hundred  dollars  in  each  County 
in  which  he  operates  or  solicits  emigrants  for  each  year  so  en- 
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gaged.  Any  person  doing  the  business  of  an  emigrant  agent  ""-"^v^ 
between  the  first  day  of  January  and  the  first  day  of  July  of  any 
year  without  haying  first  obtained  such  license  shall  be  deemed 
guilty  of  a  misdemeanor,  and  upon  conviction  shall  be  punished  ^^^^^y- 
by  fine  not  less  than  five  hundred  dollars  and  not  more  than  one 
thousand  dollars,  or  may  be  imprisoned  at  hard  labor  not  exceed- 
ing two  years,  for  each  and  every  offense,  within  the  discretion 
of  the  Court. 

Sec.  489.  {1759,)  Any  person  or  persons,  company  or  compa-    violation  of 
nies,  representing  publicly  for  gain  or  reward  any  play,  comedy,  repreee  n  1 1  n  g 
tragedy,  interlude  or  farce,  or  other  entertainment  of  the  stage,    isrs,  xv7846. 
or  any  part  therein,  all  fortune  tellers,  and  those  who  exhibit 
wax  figures,  or  shows  of  any  kind  whatsoever,  and  any  circus  or 
other  show  traveling  in  connection  therewith,  who  shall  give  any 
exhibition  without  complying  with  the  law  imposing  a  tax  or 
license  therefor  shall  upon  conviction  in  any  Court  of  competent 
jurisdiction  be  fined  in  the  sum  of  two  hundred  dollars  and  all 
costs  and  be  imprisoned  in  the  County  jail  for  not  less  than  one 
month  nor  more  than  three  months,  in  the  discretion  of  the 
Court. 

S6C.  490.  No  person  or  corporation  within  the  limits  of  this  saie  of  pistols. 
State  shall  sell  or  offer  for  sale  any  pistol,  rifle  cartridge  or  pistol  iteSi^?mtode^ 
cartridge  less  than  .45  calibre,  or  metal  knuckles,  without  first  °\^^^  -^. 
obtaining  a  license  from  the  County  in  which  such  person  or  cor- 1^^*  ^h,,nQ\.' 
poration  is  doing  business  so  to  do.  The  County  Board  of  Com- 
missioners of  the  several  Counties  of  this  State  are  authorized  to  ^countj  Board 

of  CommlssloQ- 

issue  licenses  in  their  respective  Counties  for  the  sale  of  Pistols  ereto  issue 
and  pistol  and  rifle  cartridges  of  less  than  .45  calibre,  and  metal  j 5:7  isis,  xxi., 
knuckles,  upon  the  payment  to  the  County  Treasurer  by  the  ^^" 
person  or  corporation  so  applying  for  said  license  of  the  sum  of 
twenty-five  dollars  annually ;  and  any  person  who  shall  sell  or 
offer  for  sale  any  pistol,  or  pistol  or  rifle  cartridge  of  less  than 
.45  calibre,  or  metal  knuckles,   without  having  obtained   the 
license  provided  for  in  this  Section  shall  be  deemed  guilty  of  a 
misdemeanor,  and  on  conviction  shall  be  punished  by  a  fine  not    Penalty, 
exceeding  five  hundred  dollars,  or  by  imprisonment  not  exceed- 
ing one  year,  or  both,  at  the  discretion  of  the  Court. 

Sec.  491.  Any  person  who  solicits  insurance  in  behalf  of  any  wnoareagwits 

,  .J         J  .  .J,,,      of  Insurance 

msurance  company  not  organized  under  or  incorporated  by  the  companies;  not 

laws  of  this  State,  or  who  takes  or  transmits  other  than  for  him-  a  n*c  e  without 
i«  f       »         m       *  f  m  •  1     license :  not  to 

self  any  application  for  insurance  or  any  policy  of  insurance  to  rapreeent  wm- 
or  from  such  company,  or  who  advertises  or  otherwise  gives  ^"x^i.^460 
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^•"**v-^^  notice  that  he  will  receive  or  transmit  the  same,  or  who  shall 
receive  or  deliver  a  policy  of  insurance  of  any  such  company,  or 
who  shall  examine  or  inspect  any  risk,  or  receive,  collect  or  trans- 
mit any  premium  of  insurance,  or  make  or  forward  any  diagram 
of  any  building  or  buildings,  or  do  or  perform  any  other  act  or 
thing,  in  the  making  or  consummating  of  any  contract  of  insur- 
ance for  or  with  any  such  insurance  company,  other  than  for 
himself,  or  who  shall  examine  into  or  adjust  or  aid  in  adjusting 
any  loss  for  or  in  behalf  of  any  such  insurance  company,  whether 
any  such  acts  shall  be  done  at  the  instance  or  request  or  by  the 
employment  of  such  insurance  company,  shall  be  held  to  be 
acting  as  the  agent  of  the  company  for  which  the  act  is  done  or 
the  rwk  taken,  or  who  shall,  either  by  advertisement  or  by  sign, 
represent  himself  as  the  agent  of  an  insurance  company,  or  who 
shall  do  anything  connected  with  the  business  of  insurance, 
without  having  a  license  from  the  Comptroller-General,  shall  be 
fined  for  every  such  offense  not  less  than  one  hundred  dollars 

Penalty.  nor  more  than  five  hundred  dollars,  at  the  discretion  of  the 
Judge. 

How  license  Scc.  492.  That  a  license  issued  to  any  agent  of  an  insurance 
St^teSn*teniWe  ^D^P^^y  shall  specify  the  County  or  Counties  in  which  said 
^b*  agent  is  authorized  to  take  risks,  and  that  no  agent  shall  be 
authorized  to  take  any  risk  on  or  to  insure  any  property  located 
or  held  in  any  County  not  named  in  his  license.  Any  agent 
holding  a  license  from  the  Comptroller-General  shall  have  no 
authority  to  delegate  to  another  any  of  the  rights  or  privileges 
granted  by  such  license,  and  any  person  or  persons  doing  any 
business  of  insurance  whatever  under  authority  of  a  license 
issued  to  another  shall  be  deemed  guilty  of  a  violation  of  the 
insurance  laws.     Any  person  or  persons  violating  any  of  the  pro- 

Penmitj.  visions  of  this  Section  shall  be  liable  to  the  fines  prescribed  in 
the  preceding  Section. 
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CHAPTER   XXIX. 

Violations  of  tli)3  Laws  Concerning  Sailors,  Immi- 
grants, &c. 


Sic. 


498.  Offenses  agatnst  laws  regulating  sea- 
men, Ac,  boarding  bouses,  Ac, 

494.  No  tarern  keeper  to  harbor  mariner 
longer  than  one  bour.  Not  to  extend 
to  martaera  legally  discharged. 

405.  Harboring  deserting  seamen  and  en- 
ticing them  to  desert. 

406.  Trial  Justloes  may  order  search  for 
deserting  seamen. 

407.  Last  two  Sections  extend  to  all  ship- 
ping agreements. 


Skc. 
496.  Articles  of  ship  admissible  in  eyi- 

denoe. 
490.  A  misdemeanor  to  impress  seamen. 

500.  Evidence  of  master  of  vessel  may  be 
taken  de  bene  eme  on  trial. 

501.  Masten  lodging  seamen  in  Jail  for 
desertion  to  give  bond. 

502.  Procurers  of  seamen  not  to  board 
vessels  without  p^mission  of  master. 

508.  Masters  may  arrest  offenders. 
604.  Burden  of  iNPOof . 


Section  493,  {1648.)  Whoever  shall  offend  against  any  or  offenses 
either  of  the  provisions  contained  in  Sections  1818,  1819,  1824,  JJJ^JS;^' 
1825,  1826,  1827  and  1828  of  Chapter  LVIL,  Part  I.,  of  these  Jc.,  boSfS^g 

r-  ^  ^  houses,  Ac. 

Statutes,  entitled  "Emigrants  and  Seamen,"'  shall  be  deemed  isee, xiii^47i. 
guilty  of  a  misdemeanor,  and  shall  upon  conviction  thereof  be 
punished  by  imprisonment  for  a  term  not  exceeding  one  year  and 
not  less  than  thirty  days,  or  by  fine  not  exceeding  two  hundred 
and  fifty  dollars  and  not  less  than  one  hundred  dollars,  or  by  both 
such  fine  and  imprisonment. 

Sec.  494.  (1650. )  It  shall  not  be  lawful  for  any  tavern  keeper,    no  t  a  v  e  r  n 
punch  house  keeper  or  victualler  within  this  State  to  harbor,  bor'maVine^r 
entertain  or  employ  any  seaman  or  mariner  exceeding  one  hour  SJJ?;  ^5«Sai^1 
in  four  and  twenty  without  an  order  or  direction  in  writing  for  ^^^JfeSaiiy 
so  doing  under  the  hand  of  the  master  or  commander  of  the  ship  ^"^pT^n 
or  vessel  to  which  such  seaman  or  mariner  shall  belong,  under 
pain  of  forfeiting  the  sum  of  ten  dollars  for  every  such  offense, 
to  be  recovered  by  indictment  in  any  Court  of  competent  juris- 
diction, and  applied  one  half  to  the  informer  and  the  other  half 
for  the  use  of  the  State :  Provided  always,  nevertheless y  That 
nothing  herein  contained  shall  extend  or  be  construed  to  extend 
to  such  seaman  or  mariner  as  shall  be  legally  discharged  from 
any  ship  or  vessel. 

Sec.  496.  {1651.)  Any  person  who  shall  be  convicted  of  har-    Harboring  de- 
boring  deserting  seamen,  or  of  inveigling  or  procuring  them  to  JndSit  rcfng 
desert  any  service  for  which  they  have  engaged^  or  disregard  any  ^f^**n^^^ 
articles  into  which  they  have  entered,  shall  be  held  guilty  of  a  mis-  j^«  j^j®^*  ^^^ 
demeanor,  and  upon  trial  and  conviction  shall  be  punished  by  fine 
and  imprisonment,  at  the  discretion  of  the  Judge,  not  to  exceed 
three  hundred  dollars'  fine  and   three  months'  imprisonment ; 
and  upon  a  second  conviction,  the  person  so  offending,  if  the 
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^"■^"v^""^    keeper  of  a  public  or  lodging  house  for  seamen,  in  addition  to 
the  penalty  before  provided,  shall  forfeit  his  or  her  license. 

state  V.  Cordesj  Rice,  152. 
State  V.  Cordes,  Dnd.,  225. 

Trial  Justice      Soc.  496.  (i^^^.)  I^  ^^^^^.nysuch  seaman,  or  any  boy  appren- 
8eM^*^for*<jV  ticed  on  board  any  ship  or  vessel,  shall  be  harbored,  secreted  or 
serunff^m^  detained,  it  shall  be  lawful  for  any  Trial  Justice,  upon  complaint, 
on  oath,  made  by  the  master  of  the  said  ship,  or  on  his  behalf, 
to  inquire  into  the  matter,  and,  if  he  shall  see  fit,  by  warrant 
under  his  hand  and  seal,  to  cause  search  to  be  made  into  any 
place  wherein  the  said  seaman  or  apprentice  may  be  harbored  or 
secreted,  and  to  cause  such  seaman  or  apprentice  to  be  restored 
to  the  master  of  the  said  ship. 
Last  two  Sec-      Scc.  497.  {1053,)  The  provisions  of  the  two  preceding  Sec- 
SS^sh^pTpii/g  tions  shall  extend  to  every  agreement  to  proceed  or  continue  on 
J^vf^we  81  ^  ^^y^E^f  made  in  this  State  or  elsewhere,  by  a  seaman,  and 
whether  in  contemplation  of  a  voyage  to  be  commenced  in  this 
State  or  elsewhere  :  Provided^  That  the  said  agreement,  at  the 
time  when  any  such  seaman  may  be  harbored  or  secreted  con- 
trary to  the  provisions  of  the  said  Sections,  shall  not  have  been 
fully  executed  and  determined,  but  shall  be  of  force  and  binding 
on  such  seaman,  according  to  the  laws  of  this  State,  or  of  the 
country  where  the  same  was  entered  into,  or  to  which  the  ship  or 
vessel  in  which  such  voyage  was  to  be  made  may  belong. 
Articles  of  '  Sec.  498.  {1656,)  On  the  prosecution  or  trial  of  any  indict- 
inevidenoef***^^  ment  under  the  provisions  of  this  Chapter,  a  copy  of  the  articles 
1887,  677,  isT;  of  the  ship  or  vessel,  authenticated  by  the  affidavit  of  the  captain, 
Mi/2.    "     '  sworn  to  before  any  Notary  Public  or  Trial  Justice  of  this  State, 
shall  be  admissible  in  evidence,  and  shall  be  sufficient  to  estab- 
lish the  fact  that  any  seaman  whose  name  appears  subscribed 
thereto  has  signed  the  agreement  contained  in  such  articles,  until 
the  contrary  be  made  to  appear  by  proof. 
A  misdemeanor     Scc.  499.  {1657.)  Any  attempt  by  fraud  or  force  to  ship, 
to^toprees  sea-  ^^j^g^  j^jg  ^\\i^  ^^j  person  as  a  seaman  on  board  any  vessel  in 
1866,  xn.,  402",  any  port  in  this  State  is  hereby  declared  a  misdemeanor,  to  be 
punished   by  fine  and  imprisonment,  at   the  discretion  of  the 
Court. 
In  trials  un-     Scc.  600.  {1658.)  When  any  prosecution  shall  be  commenced 
tOT  e^en^ce^S  against  any  person  under  the  provisions  of  this  Chapter,  pro- 
mT^betake^i  viding  for  the  punishment  of  harboring  seamen  who  have  deserted, 

bene  ewe. ^nd  it  shall  appear  to  the  Trial  Justice  before  whom  the  prosecu- 

S4;  1*866,  xii.;  tiou  was  commcnccd  that  the  testimony  of  any  master  of  a  vessel 

408,1s. 
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or  other  transient  person  will  be  important  on  such  trial,  such  ^""'^v"^'^ 
Trial  Justice  shall  have  authority,  after  five  days^  notice  to  the 
party  accused,  to  summon  such  witness  before  some  Judge  of  the 
Court  of  General  Sessions,  or  the  Recorder  of  the  City  Court  of 
Charleston,  to  appear  and  give  evidence  in  the  said  matter,  when 
such  witness  shall  be  examined,  with  the  right  to  the  party 
accused  to  examine  or  cross-examine  such  witness,  as  in  trials  in 
open  Court ;  and  the  Judge  or  Recorder  shall  certify  and  seal  up 
such  evidence,  to  be  used  on  the  trial  of  the  cause,  in  the  same 
manner  as  if  the  same  had  been  given  orally  on  such  trial :  Pro- 
vided, That  such  testimony  shall  in  no  case  be  used  unless  it 
shall  appear,  by  the  affidavit  of  the  Trial  Justice  before  whom 
such  prosecution  shall  have  been  commenced,  that  such  witness 
is  not  at  the  time  of  such  trial  within  the  jurisdiction  of  the 
State. 

Sec.  601.  {1059.)  AH  masters  of  vessels  and  others  lodging    Masters  lodjr- 
seamen  in  the  jails  of  this  State  for  desertion  shall  previously  tefi  for^deeer- 
thereto  give  bond,  with  security,  to  the  Sheriff  of  the  County,  to  bond.^^  ^'^^ 
be  by  him  approved,  in  the  sum  of  five  hundred  dollars,  for  every    *®^'  ^-^  *"^- 
seaman  so  lodged  in  any  jail  in  this  State,  with  a  condition  that 
he  or  they  shall  be  bound  to  take  away  the  said  seaman  or  seamen 
from  the  jail  and  pay  the  expenses  thereof. 

Sec.  602.  {1660.)  It  shall  not  be  lawful  for  any  broker,  ship-    procurere  of 
ping  master,  or  other  person  engaged  in  the  business  of  procuring  b^rd  vaseis 
seamen  for  vessels,  or  furnishing  them  with  such  seamen,  or  ^S*of^i^^rf" 
making  contracts  for  their  services,  to  enter  or  attempt  to  go  on  J852,  xii.,  m, 
board  of  any  vessel  lying  at  any  port  or  in  any  waters  within  the 
jurisdiction  of  this  State,  except  as  herein  provided,  without 
having  previously  obtained  the  permission  of  the  master  or  other 
person  having  the  care,  custody  and  control  of  such  vessel ;  and 
any  such  person  so  entering  any  vessel  as  aforesaid  without  such 
permission  shall  be  deemed  guilty  of  a  misdemeanor,  and  shall 
upon  conviction  be  punished  by  fine  and  imprisonment,  at  the 
discretion  of  the  Judge  who  tries  the  case,  not  to  exceed  three 
hundred  dollars  and  three  months^  imprisonment. 

Sec.  603.  {1661.)  It  shall  be  lawful  for  the  master  or  other  Master  may  ar- 
person  having  the  command  of  the  said  vessel,  or  the  care,  cus-  !^/»^^°^®"-- 
tody  and  control  of  the  same,  to  seize  and  arrest  all  persons  while 
so  offending,  and  take  them  before  any  Trial  Justice,  to  be  com- 
mitted or  bound  over  to  appear  as  in  any  other  cases  of  misde- 
meanor. 

Sec.  604.  {1662. )  Upon  the  trial  of  any  person  indicted  under    b  u  r  d  e  n  of 
the  two  foregoing  Sections  of  this  Chapter,  in  case  it  shall  be  ^^^'~Yh. 
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proved  that  any  such  person  shall  have  entered  or  attempted  to 
go  on  board  of  any  vessel  within  the  jurisdiction  of  this  State,  it 
shall  be  obligatory  upon  the  person  accused  to  prove  that  he  had 
previously  received  the  required  permission ;  and  in  default  of 
such  proof  such  person  shall  be  presumed  to  have  entered  with- 
out such  permission  and  be  found  guilty  accordingly. 


CHAPTER  XXX. 

Cruelty  to  Animals. 


Sbo. 
606.  Croelty  to  animals. 

606.  Ownere  liable  to  inmlshment. 

607.  m  treatment  of  animate. 

608.  Crael  work,  abandonment,  Ac. 

509.  Overloading  and  oonflnement  of  on 
railroad  cars,  Ac 


Sic. 

510.  Arrest  for  violation  made  wttb  or 
without  warrant. 

511.  When  search  warrant  may  be  Issued. 
6tS.  Meaning  of ''  animal  **  and  *'  owner.** 
618.  Doty  of  certain  officers. 

614.  Fines,  penalties,  costs,  a  Uen. 


Cruelty  to     Soctioil  606.   {^525.)  Whoever    shall    willfully    abuse    or 
"imxvi  4^  cruelly  treat  any  horse,  mule  or  draught  animal  or  beast  of  bur- 
den shall  upon  conviction  thereof  before  any  Court  of  competent 
jurisdiction  suffer  imprisonment  for  fifteen  days  or  pay  a  fine  of 
fifteen  dollars, 
owners  liable     Scc.  606.  (2526.)  Every  owner,  or  person  having  the  posses- 
topuntetanent^  gj^j^^  charge  or  custody  of  any  animal,  who  cruelly  drives  or 
works,  when  unfit  for  labor,  or  cruelly  abandons,  the  same,  or 
who  carries,  or  causes  the  same  to  be  carried,  in  or  upon  any 
vehicle,  or  otherwise,  in  an  unnecessarily  cruel  or  inhuman  man- 
ner, or  knowingly  or  willfully  authorizes  or  permits  the  same  to 
be  subjected  to  unnecessary  torture,  suffering,  or  cruelty  of  any 
kind,  shall  be  punished  for  every  such  offense  in  the  manner  pro- 
vided in  preceding  Section, 
ra  treatment     Scc.  607.  {^70S.)  Whoever  overloads,  overdrives,  overworks, 
**'iffii™^viT  ^^^^^^»  torments,  needlessly  mutilates,  cruelly  kills,  ill  treats, 
678, 81 ;  1 8  8  al  or  whocvcr  deprives  of  necessary  sustenance  or  shelter,  or  who- 
ever inflicts  unnecessary  pain  or  suffering  upon  any  animal,  or 
whoever  causes  the  same  to  be  done,  whether  such  person  be  the 
owner  thereof  or  have  the  charge  or  custody  of  the  same,  shall 
for  every  such  offense  be  guilty  of  a  misdemeanor,  and  be  pun- 
ished by  imprisonment  in  jail  not  exceeding  thirty  days  or  by 

fine  not  exceeding  one  hundred  dollars. 
Cruel  work,       ^  ^_^     ,  -  J^ ,  \   -r*  i.      • 

abandonment,     gec.  608.  (^70^,)  Every  owner,  possessor,  or  person  having 

meanor._       the  charge  or  custody  of  any  animal,  who  cruelly  drives  or  works 

678jfi  ^^^"  the  same  when  unfit  for  labor,  or  cruelly  abandons  the  same,  or 
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who  carries  the  ssme^  or  causes  the  same  to  be  carried,  in  or  ^"-^^r-*-^ 
npon  any  vehicle,  or  otherwise,  in  an  unnecessarily  cruel  or  inhu- 
man manner,  or  knowingly  or  willfully  authorizes  or  permits  the 
same  to  be  subjected  to  unnecessary  torture,  suffering  or  cruelty 
of  any  kind,  shall  for  every  such  offense  be  guilty  of  a  misde- 
meanor, and  shall  be  punished  for  every  such  offense  in  the 
manner  prescribed  in  the  preceding  Section. 

Sec.  509,  (1706,)  No  railroad  company  in  the  carrying  or  ovenoading 
transportation  of  animals  shall  overload  the  cars,  or  permit  the  ment^ofonraul 
animals  to  be  confined  in  cars  for  a  longer  period  than  twenty-  "^^^*^ 
eight  consecutive  hours  without  unloading  the  same  for  rest,  water 
and  feeding,  for  a  period  of  at  least  five  consecutive  hours,  unless 
prevented  from  so  unloading  by  storm  or  other  accidental  causes 
beyond  the  control  of  such  railroad  company.  In  estimating 
such  confinement,  the  time  during  which  the  animals  have  been 
confined  without  such  rest  on  connecting  roads  from  which  they 
are  received  shall  be  included  ;  it  being  the  intent  of  this  Chap- 
ter to  prohibit  their  continuous  confinement  beyond  the  period 
of  twenty-eight  hours,  except  upon  contingencies  hereinbefore 
stated.  Animals  so  unloaded  shall  be  properly  fed,  watered  and 
sheltered  during  such  rest  by  the  owner  or  person  having  the 
custody  thereof,  or,  in  case  of  his  default  in  so  doing,  then  by 
the  railroad  company  transporting  the  same,  at  the  expense  of 
the  owner  or  person  in  custody  thereof  ;  and  the  said  company 
shall  in  such  case  have  a  lien  upon  such  animals  for  food,  care 
and  custody  furnished,  and  shall  not  be  liable  for  any  detention 
of  such  animals  authorized  by  this  Chapter.  Any  company, 
owner  or  custodian  of  such  animals  who  shall  fail  to  comply  with 
the  provisions  of  this  Section  shall  for  each  and  every  such 
offense  be  liable  for  and  forfeit  and  pay  a  penalty  of  not  less 
than  fifty  nor  more  than  five  hundred  dollars  in  any  Court  of 
competent  jurisdiction :  Provided,  however y  That  when  animals 
shall  be  carried  in  cars  in  which  they  can  and  do  have  proper 
food,  water,  space  and  opportunity  for  rest,  the  foregoing  pro- 
visions in  regard  to  their  being  unloaded  shall  not  apply. 

Sec.  610.  (1706.)  Any  person  violating  the  laws  in  relation    AireBtforvio- 
to  cruelty  to  animals  may  be  arrested  and  held,  without  warrant,  with  or  without 
in  the  same  manner  as  in  the  case  of  persons  found  breaking  the    jb.^574^84, 
peace ;  and  the  person  making  the  arrest,  with  or  without  war- 
rant, shall  use  reasonable  diligence  to  give  notice  thereof  to  the 
owner  of  the  animals  found  in  the  charge  or  custody  of  the  per- 
son arrested,  and  shall  properly  care  and  provide  for  such  ani- 
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^""^"^^^"^    mals  until  the  owner  thereof  shall   take  charge  of  the  same  : 

Provided,  The  owner  shall  take  charge  of  the  same  within  fifteen 

days  from  the  date  of  such  notice.     And  the  person  making  such 

arrest  shall  have  a  lien  on  said  animals  for  the  expense  of  such 

care  and  provision. 

When  search      geC.  511.  (1707,)  When  complaint  is  made  on  oath  or  affirma- 
warrant  may  be    .  ^^^'  v**.    \  /  ,       .    ^,  .  .... 

Issued.       tion,  to  any  magistrate  authonzed  to  issue  warrants  m  criminal 

sri^Ts.  ^  ^  ^ '"  cases,  that  the  complainant  believes,  and  has  reasonable  cause  to 
believe,  that  the  laws  in  relation  to  cruelty  to  animals  have  been 
or  are  being  violated  in  any  particular  building  or  place,  such 
magistrate,  if  satisfied  that  there  is  reasonable  cause  for  such 
belief,  shall  issue  a  search  warrant  authorizing  any  Sheriff,  Deputy 
Sheriff,  Deputy  State  Constable,  Constable,  or  police  oflBcer,  to 
search  such  building  or  place  ;  but  no  such  search  shall  be  made 
after  sunset,  unless  specially  authorized  by  the  magistrate,  upon 
satisfactory^  cause  shown. 
Meaning  of      ScC.  612.  {1708,)  In  this  Chapter  the  words  '* animal"  or 

"owner." ** animals"  shall  be  held  to  include  all  brute  creatures;  and  the 

ih.,%%.  words  ** owner,"  *' person"  and  **  whoever"  shall  be  held  to  in- 
clude corporations  as  well  as  individuals  ;  and  the  knowledge 
and  acts  of  agents  of  and  persons  employed  by  corporations  in 
regard  to  animals  transported,  owned  or  employed  by  or  in  the 
custody  of  such  corporations  shall  be  held  to  be  the  acts  and 
knowledge  of  such  corporation. 
Duty  of  cer-     Scc.  613.  {1709,)  It  shall  be  the  duty  of  all  Sheriffs,  Deputy 

^iV^T"*  '  Sheriffs,  Deputy  State  Constables,  Constables  and  police  oflBcers 
to  prosecute  all  violations  of  the  provisions  of  this  Chapter  which 
shall  come  to  their  notice  or  knowledge ;  and  all  fines  collected 
upon  complaint  or  information  for  violation  of  this  Chapter  shall 
inure  and  be  paid  over,  one-half  to  the  South  Carolina  Society 
for  the  Prevention  of  Cruelty  to  Animals,  in  aid  of  the  benevo- 
lent objects  for  which  it  was  incorporated. 
Finee,  penal-     Scc.  614.  {1710,)  All  penalties,  fines  and  costs  incurred  by 

^Tft^^llr  '•^^^^  ^^  violations  of  Sections  507,  508,  509  and  510  shall  con- 
stitute and  be  a  lien  upon  such  animal  or  animal  so  cruelly  used. 
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CHAPTER  XXXI. 

Miscellaneous  Offenses. 


8kc. 
M5.  Unlawful   InterfereDce  wltb  Phos- 
pliAte  Commissioners,  or   to   mine 
without  license. 
516.  Importation  of  stock  infected  with 
glanders  forbidden. 


Sec. 
617.  Intermarriage  of  races  probtbited'. 

518.  Protection  of  tbe  aids  of  navigation. 

519.  Ancborage  of  vessels ;  penalty. 
630.  Cost  of  repairs  to  be  a  lien. 


Section  616.  Any  person  or  persons   willfully  interfering    unlawful  to 
with,  molesting  or  obstructing,  or  attempting  to  interfere  with,  p^batecom^ 
molest  or  obstruct,  the  State  or  the  Board  of  Phosphate  Commis-  Sl^?%iSoSt 
sioners,  or  any  one  by  them  authorized  or  licensed,  in  the  peace-  ~^^'     -^94- 
able  possession  and  occupation  of  any  of  the  marshes  and  naviga- 
ble streams  and  waters  of  the  State,  including  the  Coosaw  River 
phosphate  territory,  or  who  shall  dig  or  mine,  or  attempt  to  dig 
or  mine,  any  of  the  phosphate  rock  or  ph'  \sphate  deposits  of  this 
State  without  a  license  so  to  do  by  said  Board  of  Phosphate  Com- 
missioners, shall  be  punished  for  each  offense  by  a  fine  of  not  less 
than  one  hundred  dollars  or  more  than  five  hundred  dollars,  or    Penalty, 
imprisonment  for  not  less  than  one  or  more  than  twelve  months, 
or  both,  at  the  discretion  of  the  Court. 

Sec.  616.  It  shall  be  unlawful  for  any  person  or  persons  to  importation  of 
transport  within  the  borders  of  this  State  any  horse,  mule  or  ass  w  i^t^h  £Smd^ 
infected  with  glanders.     Any  person  or  persons  violating  the^^^^^^ 


provisions  of  this  Section,  unless  he  can  produce  a  clean  bill  of 
health  from  some  veterinary  surgeon  that  said  stock  was  not  in- 
fected with  said  disease  when  transported  within  the  borders  of 
this  State,  shall  be  liable  for  all  damages  attending  the  introduc- 
tion of  said  disease,  to  be  recovered  by  any  person  so  damaged, 
and  shall  also  be  deemed  guilty  of  a  misdemeanor,  and  on  con- 
viction shall  be  fined  in  a  sum  not  exceeding  five  hundred  dol-  Penalty, 
lars  or  be  imprisoned  not  exceeding  twelve  months. 

Sec.  617.  {^032,  2033,  2034.)  It  shall  bo  unlawful  for  any    intermarriage 
white  man  to  intermarry  with  any  woman  of  either  the  Indian  hibiSdf 


races  pro- 


or  negro  races,  or  any  mulatto,  mestizo,  or  half-breed,  or  for  any  ^^^^  xvn.,8, 

white  woman  to  intermarry  with  any  person  other  than  a  white 

man,  or  for  any  mulatto,  half-breed,  Indian,  negro  or  mestizo 

to  intermarry  with  a  white  woman  ;  and  any  such  marriage,  or 

attempted  marriage,  shall  be  utterly  null  and  void  and  of  none 

effect ;  and  any  person  who  shall  violate  this  Section,  or  any  one 

of  the  provisions  thereof,  shall  be  guilty  of  a  misdemeanor,  and    Pimisbment 

on  conviction  thereof  shall  be  punished  by  a  fine  of  not  less  than    ib.,12. 
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^"^"v-*-^  five  hundred  dollars  or  imprisonment  for  not  less  than  twelve 
months,  or  both,  in  the  discretion  of  the  Court.  Any  clergy- 
man, minister  of  the  gospel,  magistrate,  or  other  person  author- 
ized by  law  to  perform  the  marriage  ceremony,  who  shall  know- 
ingly and  willfully  unite  in  the  bonds  of  matrimony  any  persons 
Penalty  f  or  of  different  races,  as  above  prohibited,  shall  be  guilty  of  a  misde- 

cCTenwn^  *  ^  ^  meanor,  and  upon  conviction  thereof  shall  be  liable  to  the  same 
lb.,  18.        penalty  or  penalties  as  provided  in  this  Section. 
Protection  of     Scc.  618,  Any  person  or  persons  who  shall  moor  any  vessel 

gallon.  ^^  J  or  vessels  of  any  kind  or  name  whatsoever,  or  any  raft  or  any 

^1898,  XXI.,  896,  ^^^  ^f  g^  j.^^^^  ^^  g^^y  buoy,  beacon  or  day  mark  placed  in  the 
waters  of  South  Carolina  by  the  authority  of  the  United  States 
Light  House  Board,  or  shall  in  any  manner  hang  on  with  any 
vessel  or  raft,  or  part  of  a  raft,  to  any  such  buoy,  beacon  or  day 
mark,  or  shall  willfully  remove,  damage  or  destroy  any  beacon 
or  beacons  erected  on  lands  in  this  State  by  the  authority  of  the 
said  United  States  Light  House  Board,  or  having  through 
unavoidable  accident  run  down,  dragged  from  its  position,  or  in 
any  way  injured  any  buoy,  beacon  or  day  mark  as  aforesaid,  and 
shall  fail  to  give  notice  as  soon  as  practicable  of  having  done  so 
to  the  Light  House  Inspector  of  the  district  in  which  said  buoy, 
beacon  or  day  mark  may  be  located,  or  to  the  Board  of  Wardens 
for  the  Port  of  South  Carolina,  shall,  for  every  such  offense,  be 
Penalty   and  deemed  guilty  of  a  misdemeanor,  and  upon  conviction  thereof 

pun  men .  before  any  Court  of  competent  jurisdiction  shall  be  punished  by 
a  fine  not  to  exceed  two  hundred  dollars  or  imprisonment  not  to 
exceed  three  months,  or  both,  at  the  discretion  of  the  Court ; 
Appropriation  one-third  of  the  fine  in  each  case  shall  be  paid  to  the  informer 
and  two-thirds  thereof  to  the  Light  House  Board,  to  be  used  in 
repairing  the  said  buoys  or  beacons. 
Ancborage  of     Soc.  519.  It  shall  be  unlawful  for  any  vessel  to  anchor  on  the 

ve^teji^ai^y  rj^^jgg  line  Qf  any  range  lights  established  by  the  United  States 
Light  House  Board  in  this  State,  and  the  master  of  any  vessel  so 
anchoring  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon 
conviction  thereof  before  any  Court  of  competent  jurisdiction 
shall  be  punished  by  a  fine  not  to  exceed  fifty  dollars,  one-half 
of  the  fine  in  each  case  to  be  paid  to  the  informer  and  one-half 
to  the  State. 
Cost  of  repain     Soc.  520.  The  cost  of  repairing  or  replacing  any  such  buoy, 

^Wfs^ —  beacon  or  day  mark  which  may  have  been  misplaced,  damaged 
or  destroyed  by  any  vessel  or  raft  whatsoever  having  been  made 
fast  to  any  such  buoy,  beacon  or  day  mark  shall,  when  the  same 
shall  be  legally  ascertained,  be  a  lien  upon  such  vessel  or  raft, 
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and  may  be  recovered  against  said  vessel  or  raft  and  the  owner 
or  owners  thereof  in  an  action  of  debt  in  any  Conrt  of  compe- 
tent jurisdiction  in  this  State. 


CHAPTER  XXXII. 

Felonies;  Accessories;  Aiders  and  Abettors. 


Sic 


621.  Aoc«efloi1es  before  fact  punished  as 

principal. 
CS2.  AcoesBorlefl  before  (act,  when  and 

how  tried. 


SBC. 

628.  Where  to  be  tried. 
524.  Accessorlee  after  the  fact,  how,  where 
and  when  tried. 


Section  621.  (2610.)  Whoever  aids  in  the  commission  of  a  J^^*^^ 
felony,  or  is  accessory  thereto  before  the  fact,  by  counseling,  ^^Jl^^^  " 
hiring  or  otherwise  procuring  such  felony  to  be  committed,  shall    8ee~4  aTp."* 
be  punished  in  the  manner  prescribed  for  the  punishment  of  the  n!,'  &.  ' 
principal  felon. 

Whatsoever  will  make  one  an  acceesory  before  the  fact  in  felony  wiU  make 
him  a  i>rincii)al  in  treaaon,  petit  larceny  and  misdemeanors.— <Stafe  v.  Lym- 
bum,  1  Brev.,  397  ;  State  v.  Westfield,  1  Bail.,  182. 

There  can  be  no  accessory  before  the  fact  in  manslaughter.^State  v.  Put- 
nam, 18  S.  C,  175. 

AU  pereouB  present  and  aiding  in  the  commission  of  a  felony  are  principals, 
and  there  is  no  sach  distinction  as  principals  of  the  first  and  second  degree.— 
State  V.  Fleyy  2  Brev.,  388  ;  State  v.  Pbsey,  4  Strob.,  188  ;  State  v.  Putnam,  18 
8.  C,  175. 

Indictment— 

Against  an  accessory  before  the  fact  need  not  aUege  the  conviction  or  eze- 
cation  of  the  princpaL— 5«ate  v.  Sims,  2  Bail.,  29  ;  State  v.  Crank,  2  Bail.,  66 ; 
St€Ue  V.  Posey,  4  Strob.,  108. 

Sufficient  if  it  allege  that  the  murder  was  committed  by  a  person  unknown, 
and  the  prisoner  was  an  accessory  before  the  tact.— State  v.  Green,  4  Strob., 
198. 

Against  three  persons  for  murder,  aUeging  that  one  of  them  did  the  act,  and 
the  other  two  were  present  aiding,  is  good.— ^tote  v.  Putnam,  18  8.  C,  175. 

Sec.  622.  (2611,)  Whoever  counsels,  hires  or  otherwise  pro-  Aoowpriesbe- 

»  -i         \     ^  ._  '  _  .ij  'ore  fact :  when 

cures  a  felony  to  be  committed  may  be  indicted  and  convicted  and  how  ttied._ 
as  an  accessory  before  the  fact,  either  with  the  principal  felon  or  ^^* 
after  his  conviction,  or  may  be  indicted  and  convicted  of  a  sub- 
stantive felony,  whether  the  principal  felon  has  or  has  not  been 
convicted,  or  is  or  is  not  amenable  to  justice,  and  in  the  last 
mentioned  case  may  be  punished  in  the  same  manner  as  if  con- 
victed of  being  an  accessory  before  the  fact. 

The  record  of  the  conviction  of  the  principal^  if  had,  must  be  produced, 
unless  he  and  accessory  are  tried  together.— 5to<«  v.  Crank,  2  BaiL,  66. 

Testimony  of  accomplice  is  altogether  for  the  jury,  and  they  may  act  upon 
it  without  any  confirmation  of  his  statement.— iS1fae<;  v.  Brawn,  3  Strob.,  508. 
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^"■""^'"""^        Sec,  623,  {2612,)  A  person  charged  with  the  offense  men- 
tried^       tioned  in  the  preceding  Section  may  be  indicted,  tried  and  pun- 

jiL^is^f^^mt  ish^ed  in  the  same  Court  and  County  where  the  principal  felon 

iL,  484.  might  be  indicted  and  tried,  although  the  offense  of  counseling, 

hiring  or  procuring  the  commission  of  such  felony  is  committed 

on  the  high  seas  or  on  land,  either  within  or  without  the  limits 

of  this  State. 

Acoeesories     Scc,  624.  {261S,)  Whoever  becomes  an  accessory  to  a  felony 

^^  wSoi'mSi  after  the  fact  may  be  indicted,  convicted  and  punished  (whether 

'^^/^.~?^*    1  ^^^  principal  felon  has  or  has  not  been  previously  convicted,  or 

^n,  8t.a^  «;  is  or  is  not  amenable  to  justice,)  by  any  Court  having  jurisdic- 

'  tion  to  try  the  principal  felon,  and  either  in  the  County  where 

such  person  became  an  accessory  or  in  the  County  where  the 

principal  felony  was  committed. 


TITLE  IIL 

PRISONS  AND  IMPRISONMENT. 

Chapter  XXXIII. — Jails  and  Prisoners, 
Chapter  XXXIV. — State  Penitentiary. 


CHAPTER  XXXIII. 
Jails  and  Prisoners. 


skc. 

536.  Sheriff  to  have  custody  of  Jail,  Ac. 

626.  To  appoint  jailer ;  Jailer  to  deliver 
Jail. 

6t^.  Appointment  of  Jailer. 

638.  Prisoners  oofflmltted  by  United  States 
to  be  kept  in  custody. 

5S9.  Felons  and  debtors  to  be  lodged  apart. 

680.  Sberiff  to  keep  prisoner  to  be  com- 
mitted by  Coroner. 

581.  To  set  apart  rooms  for  Goroner*s  pris- 
oners. 

682.  Lunatics,  &c,  not  to  be  Imprisoned, 
but  sent  to  tbe  Asylum. 

688.  Sberlfl  to  report  prisoners. 

684.  Jailers  to  report  lunatics,  Idiots,  itc. 

686.  No  discrimination  In  treatment  of 
prisoners;  penalty. 

686.  Removal  of  prisoners  on  destruction 
of  Jail. 


Sec. 
687.  Sberlfl  may  impress  a  guard  and  call 

out  a  po»»e  comUalv». 
588.  To  report  condition  of  jail,  Ac 
580.  County  to  fumisb  blankets  and  bed- 
ding for  prisoners. 

540.  County  Board  of  Commissioners  may 
make  alteration  in  court  bouse  or  JaU. 

541.  Oovemor  to  appoint  physician  for 
Charleston  Jail. 

542.  Buildings  and  fences  not  to  be 
erected  on  Jail  or  court  house  lots. 

548.  Penalty  for  injuring  court  hoaie  or 
Jail. 

544.  Courts  may  sentence  to  hard  labor; 
control  of  convicts ;  delivery  of  con- 
victs by  Sheriff. 

546.  Executions  to  be  within  enclosure  of 
Jails ;  who  may  be  present. 
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Section  525.  (2690.)  The  Sheriff  shall  have  the  custody  of    "-^v ' 

the  jail  in  his  County  ;  and  if  he  appoint  a  jailer  to  keep  it,  the  ciutody  o  f  tbe 
Sheriff  shall  be  liable  for  him  ;  and  the  Sheriff,  or  jailer,  shall  -ig^^^xj.^  4^ 
receive  and  safely  keep  in  prison  any  person  delivered  or  com-  io?f7ia,^\*B6 
mitted  to  either  of  them  according  to  law. 

Sec.  626.  (2691.)  Every  Sheriff  in  this  State  who  does  not    to  appoint 
live  in  the  jail  shall  employ  a  proper  and  discreet  person  as  jailer,  IfJ^Ji  jiSjL*^  ^ 
who  shall  live  within  the  same,  and  who  is  hereby  prohibited  ^^^^m'  ^ 
from  using  the  house  for  any  other  purpose  than  that  for  which  48,*i4i. 
it  was  designed  by  law. 

Sec.  627.  (2692.)  The  Sheriff   shall  appoint  such  jailer  in  ^,^5£|5^'°»e«»* 
writing,  a  copy  of  which  appointment  shall  be  deposited  in  the         Jb. 
office  of  the  Clerk  of  the  Circuit  Court  of  the  County  wherein 
such  jailer  is  appointed. 

Sec.  528.  (269S. )  The  Sheriffs,  or  jailers,  in  the  several  Coun-  ^S??' u™' 
ties  of  this  State,  shall  keep  in  safe  custody  all  such  prisoners  as  to  be  kept  in 
may  be  committed  to  them  under  the  authority  of  the  United   17^0  vii.,257, 
States,  until  such  prisoners  are  discharged  by  due  course  of  law  ^\  %1'^is^qI 
of  the  United  States,  under  the  like  penalties  as  in  case  of  pris-  ^•'^^•***- 
oners  committed  under  the  authority  of  this  State,  and  upon  the 
terms  of  the  resolution  of  the  Congress  of  the  United  States  at 
their  session  begun  and  holden  on  the  fourth  day  of  March, 
Anno  Domini  one  thousand  seven  hundred  and  eighty-nine. 

Sec.  629.  (2694.)  Sheriffs  and  jailers  shall  keep  prisoners ^^^gJJ«^»° J 
for  debt  in  cases  of  fraud  in  separate  apartments  of  the  jail ;  ^o^ge^  apart, 
and  the  officer  herein  offending  shall  be  liable  to  an  action  of  the  Ait,\  t^.    " 
party  aggrieved,  and  also  to  an  indictment,  and  on  conviction 
shall  be  punished  as  for  a  misdemeanor. 

Sec.  630.  (2696.)  All  Sheriffs  and  jailers  are  required  to  re-  sherWto^p 
ceive,  and  keep  securely,  all  persons  committed  by  the  Coroner,  mitted  by  coro- 

Sec.  631.  (2696.)  The  Sheriff  of  each  County  shall  set  apart  issi/xLTreTs^ 
in  the  jail  a  room  for  the  confinement  of  such  persons  as  may  be  To  set  apart 
exclusively  in  the  custody  of  the  Coroner,  of  which  the  Coroner  ner's  prisoners, 
shall  have  exclusive  control.  l8a?*h!^2©f*' 

Sec.  632.  (2697.)  No  pauper,  lunatic,  idiot  or  epileptic  shall  paupe^imj^^. 
hereafter  be  confined  for  safe  keeping  in  any  jail ;  and  if  any  ^f'^''^^^ 
such  person  shall  be  imprisoned  under  and  by  virtue  of  any  legal  55^.*^°^  ^  ^^ 
process,  it  shall  be  the  duty  of  the  Sheriff  in  whose  custody  he  "issoTxi..  si. 
may  be  to  obtain  his  discharge  as  speedily  as  possible,  and  send 
him  forthwith  to  the  Asylum,  according  to  law,  at  the  expense  of 
the  County  within  whose  limits  he  shall  have  gained  a  settlement. 
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'"^"^ '        Sec.  633.  (2698.)  Every  Sheriff  shall  make  a  return  to  every 

port  prisoDeiB.  Court  of  General  Seseions  of  his  County,  on  the  first  day  of  the 
B^7'i^-^mi»  ^rm,  of  the  name  of  every  prisoner,  and  the  time  and  cause  of 
^-  *••  his  or  her  confinement,  whether  civil  or  criminal. 

jauere  to  re-     Scc.  534.  {2699,)  It  shall  be  the  duty  of  the  jailers  of  the 

S^SSbS^  several  Counties  of  this  State,  at  the  sitting  of  each  Court  of 

^iS~XL~48,  Sessions,  to  report  to  the  presiding  Judge  the  names  of  the  per- 

IS'ie^^'*^'*  ^^®  confined  in  jail,  who  are  lunatics,  idiots  or  epileptics,  with 

the  cause  of  their  detention. 

No  dJacrimi-  Scc.  536.  (2700.)  It  shall  be  unlawful  for  Sheriffs  or  jailers 
ment  of  prtoon-  to  make  any  discrimination  in  the  treatment  of  prisoners  placed 

en ;  penalty  lor  .      . ,     .  ,     -, 

dJBcrimSatioD.  lu  their  custody. 

M  M.^^^"  ^^*     Every  violation  of  this  Section  shall  be  a  misdemeanor,  and 
upon  conviction  thereof  the  party  convicted  shall  be  fined  not  leas 
than  twenty-five  dollars,  and  imprisoned  for  not  less  than  one 
month  nor  more  than  twelve  months. 
Bemovai  of     Scc.  636.  (2701.)   In  all  cases  where  any  person  shall  be 
StniodoDoiPjaii.  apprehended  or  in  confinement  according  to  law,  in  any  County 
i/f^ifew/'xL',  ^°  ^^^^  State  wherein  the  jail  may  be  destroyed  by  fire  or  other 
47,840.  accident,  he  shall  be  committed  to  the  jail  nearest  the  one  de- 

stroyed, for  safe  keeping ;  and  the  several  jailers  in  this  State, 
keepers  of  the  jails  nearest  to  those  jails  that  may  be  destroyed 
as  aforesaid,  are  authorized  and  required  to  receive  and  safely 
keep  such  person. 
Sheriff  may     Scc.  637.  (2702.)  When  any  person  accused  of  a  capital 
anSTaii  out  offense  shall  be  in  custody,  and  the  Sheriff,  acting  by  himself  or 
j^e^com^    his  regular  deputy,  shall  have  cause  to  suspect  that  such  person 
i«L^*  ^^'  ^  °^*y  ^®  unlawfully  taken  from  his  custody,  or  will  probably  effect 
his  escape,  he  may  impress  a  sufficient  guard  for  securing  and 
keeping  safely  such  prisoner,  so  long  as  it  may  be  his  duty  to 
keep  said  prisoner  in  jail  or  in  his  custody.     And  the  Sheriff,  by 
himself  or  his  regular  deputy,  shall  have  power  to  call  out  the 
posse  comitatus  to  his  assistance  whenever  he  is  resisted  or  has 
reasonable  grounds  to  suspect  and  believe  that  such  assistance 
will  be  necessary  in  the  service  or  execution  of  process  in  any 
criminal  case  ;  and  any  person  refusing  to  act  as  such  guard,  or 
to  assist  as  one  of  the  posse  comitatus  in  the  service  or  execution 
of  such  process,  when  required  by  the  Sheriff,  shall  be  liable  to 
be  indicted  therefor,   and   upon  conviction  shall  be  fined  and 
imprisoned  at  the  discretion  of  the  Court. 
To  report  con-     Soc.  538.  (2703.)  Each  Sheriff  shall  annually  report  to  the 
/b"  V  642;  County  Board  of  Commissioners  the  actual  condition  of  the  jail, 
1898,  XXL,  418.  ^jj^  repairs  which  may  be  wanting,  and  their  probable  cost. 
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Sec.  639.  (2704.)  It  shall  be  the  duty  of  the  County  Boards    ' v ' 

of  Commissioners  in  this  State  to  furnish^  at  all  times,  blankets  n  i s ib^biankets 
and  such  other  bedding  as  shall  be  necessary  for  prisoners  confined  S2o^2!°*  ^^^ 
in  jail  in  their  respective  Counties  ;  and  prisoners  confined  on  a  i^'^'  '^i 
criminal  charge  shall  be  provided  with  at  least  two  blankets  in  lf}\^^\^' 
the  Winter  season.  i7i%2,i4. 

Sec.  640.  {2706,)  The  several  County  Boards  of  Commission-  county  Boards 
ers  are  authorized  and  required  to  make  any  alterations  and  addi-  en  may  make 
tions  deemed  advisable,  or  which  may  become  necessary,  to  any  SourtloSSe  o^ 
court  house  or  jail  now  erected,  or  hereafter  t©  be  built,  in  their  /^  j,  jg^- 
several  Counties.  J^  ™V  48i; 

Sec.  641.  {2706.)  The  Governor  of  this  State,  for  the  time    Governor  to 
being,  is  authorized  and  empowered,  each  year,  to  appoint  a  ^2**? o^Stemi 
physician  for  the  prisoners  confined  in  the  jail  in  Charleston  ^j^lJ^i^^: 
County  ;  his  attendance  to  commence  on  the  10th  day  of  Janu-  SthOTs^or^siich 
ary,  and  to  continue  for  one  year,  and  until  another  appointment  Jf^SSJ  ^^  ^ 
shall  be  made  as  aforesaid.     He  shall  receive  for  such  service,    i8ao,  vi.,  i4S; 
including  medicine  and  all  other  charges,  the  sum  of  one  thou- 
sand dollars  per  annum,  to  be  paid  out  of  the  funds  of  said 
County ;   and  the  account  of  no  other  physician,  surgeon  or 
apothecary,  for  attendance,  operations  or  medicines,  on  the  said 
prisoners,  shall  be  allowed  or  paid. 

Sec.  642.  {2707.)  it  any  person  shall  erect,  or  cause  to  be    Bufldinpand 
erected,  any  dwelling  house,  outhouse,  or  other  building,  or  shall  SS^'^on^^j^i 
erect,  or  cause  to  be  erected,  any  kind  of  fence,  wall  or  paling  of  fotsf*"^  *******^ 
any  kind  on  any  public  lot  or  square  whereon  the  jails  and  court 
houses  in  the  several  Counties  are  erected,  or  who  may  hereafter 
hold,  occupy  or  use  any  house,  outhouse  or  other  building  erected 
on  such  square  or  lot,  such  person  shall  for  every  such  offense, 
upon  being  thereof  legally  convicted  by  indictment,  be  fined  in  a 
sum  not  less  than  one  hundred  dollars  nor  more  than  one  thou- 
sand dollars :  Provided,  nevertheless,   That   the  jailers  of  the 
respective  Counties  who  reside  in  the  jails  shall  not  be  subject 
to  such  penalty  for  erecting  or  using  any  such  buildings  or  fences 
for  their  private  accommodation. 

Sec.  543.  {2708.)  if  any  pei'son  shall  willfully  injure  or  de-    penalty  for 
stroy  any  part  of  any  court  house  or  jail  in  this  State,  or  the  hm^orjaJK"^ 
enclosures  of  the  same,  or  any  part  thereof,  such  person  shall  be  i«27,  vi.,82i,i6 
liable  to  be  indicted  for  such  offense,  and  upon  conviction  be 
fined  or  imprisoned  at  the  discretion  of  the  Court. 

Sec.  644.  All  Courts  and  municipal  authorities  which,  under    courts  may 
existing  laws,  have  power  to  sentence  convicts  to  confinement  in  labor, 
prison  may,  within  their  discretion  and  jurisdiction,  impose  the  \mi'^i\'m} 

29 
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^■""v-'^    condition  of  hard  labor.     1.  All  male  convicts  so  sentenced  to 
When  labor  Is  hard  labor  and  confinement  for  a  period  not  exceeding  twelve 

to  bo  performed  ,  .  . 

months  may,  upon  the  conditions  hereinafter  specified,  be  re- 
quired to  perform  hard  labor  upon  the  public  highways,  roads, 
bridges  and  other  public  works  of  the  County  in  which  the  offense 
of  which  they  are  convicted  was  committed,  or  upon  the  streets 
or  other  public  works  within  the  limits  of  the  incorporated  cities, 
towns  and  villages  in  the  said  County  in  which  the  offense  for 
OOTtroi  of  con- which  they  are  sentenced  was  committed.  2.  All  convicts  so 
sentenced  to  hard  labor  for  the  County  shall  be  under  the  direc- 
tion and  control  of  the  County  Supervisor ;  and  the  said  muni- 
cipal convicts  under  sentence  to  hard  labor  shall  be  under  the 
direction  and  control  of  the  said  municipal  authorities,  who  shall 
respectively  direct  the  time,  place  and  manner  of  the  labor  to  be 
ProTtoo.  performed  :  Provided,  That  in  their  judgment  it  be  practicable 
to  employ  the  labor  to  advantage  :  And  provided,  further.  That 
the  said  County  Supervisor  and  said  municipal  authorities,  re- 
spectively, provide  suitable  and  efficient  guards  for  the  safe  keep- 
ing of  said  convicts ;  the  said  guards  and  all  expenses  incident 
to  the  dieting,  keeping,  clothing,  guarding  and  working  of  said 
convicts  to  be  paid  out  of  the  County  funds  when  employed  by  said 
County  Supervisor,  and  out  of  the  municipal  funds  when  em- 
ployed by  said  municipal  authorities :  And  it  is  further  pro- 
vided. That  in  case  a  suitable  and  efficient  guard  for  the  safe 
keeping  of  convicts  shall  be  provided  by  the  authorities  of  an 
incorporate  city,  town  or  village,  and  there  shall  be  no  such  guard 
provided  by  the  County  Supervisor  of  the  County  in  which  such 
city,  town  or  village  is  situated,  it  shall  be  lawful  for  the  Courts, 
Labor  of  Goun- State  as  Well  as  municipal,  to  sentence  to  hard   labor  on  the 

towMand citi«  Streets  or  other  public  works  of  such  city,  town  or  village  per- 

15.,  28.         gQ^g  convicted  of  offenses  committed  within  the  County,  as  well 

as  persons  convicted  of  offenses  committed  within  the  city,  town 

or  village ;  and  such  convicts,  so  sentenced,  shall  be  under  the 

Delivery  of  direction  and  control  of  the  said  municipal  authorities.    3.  That 

Sheriff*  *^^'  **^the  County  Sheriffs  charged  with  the  custody  of  prisoners  so 
TBI  sentenced  to  hard  labor  shall,  during  the  work  hours  of  the  day 
or  during  a  term  of  days  to  be  specified  by  said  municipal  au- 
thorities or  County  Supervisor,  upon  the  order  of  said  municipal 
authorities  or  County  Supervisor,  as  the  case  may  be,  deliver 
them  to  the  safe  keeping  of  the  authorities  herein  provided  for 
their  control  and  direction  :  Provided,  That  no  fees  shall  be 
charged  by  the  Sheriff  other  than  that  of  the  original  commit- 
ment and  final  discharge. 
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Sec.  645.  {2709.)  When  the  punishment  of  death  is  inflicted 
upon  any  person  pursuant  to  the  sentence  of  any  Court,  the  exe-  be^vSSto  °l  Z 


XT  present. 

No  one  -,^;Yn:-m, 


cution  shall  take  place  within  the  jail  or  the  enclosure  of  the  jail  wTSViy*bi 
of  the  County  wherein  such  execution  shall  be  made, 
shall  be  allowed  to  be  present  at  such  execution  except  the  Sheriff 
of  the  County  or  his  deputy,  and  his  assistants,  the  clergy,  the 
State  Solicitor,  the  attorney  or  attorneys  who  defended  the  con- 
vict, the  family  of  the  convict,  and  not  more  than  ten  discreet 
persons  to  be  named  by  the  Sheriff  ;  which  said  ten  persons  shall 
be  summoned  by  the  Sheriff  and  be  required  to  be  present. 


CHAPTER  XXXIV. 
State  Penitentiary. 


Sxc. 

646. 
547. 


MS. 
540. 


551. 
652. 
663. 
661 
695. 

556. 
567. 

668. 

550. 
560. 
661. 
562. 

568. 
664. 


Who  to  be  conOned  in.  Sec. 

Board  of  IMrectore  elected  by  Gen-         666. 
era!  AflMmbly ;  yacandes,  how  Oiled. 
Duties  of.  666. 

Compeosatlon  of  Directors.  667. 

SoperlDtendent  elected  by  General         668. 
Assembly.    Term  of  office. 
Bond.  ;      569. 

Duties  of  Superintendent.  i 

May  require  aid  to  suppress  disorders.   { 
Penalty  for  refusing.  570. 

Compensation  to  those  aiding.  i 

Superintendent  guiltless  if  injury  re-  |      571. 
suits.  \ 

Powers  of  keeper.  ,      573. 

Prisoners  sentenced  by  United  States 
authorities  to  be  received.  573. 

Actions  at  law  to  be  in  name  of  Su-  i 
perlntendent. 

Chaplain  to  be  appointed.  674. 

Salary  of  Superintendent. 
Penalty  for  connivance  at  escape.  575. 

Transportation,  Ac,  for  discharged 
convicts.  576. 

Payment  of,  Ac.  677. 

Guards,  Ac.,  exempt  from  jury  duty,         678. 
Ac. 

679. 


CONTicT  Labor. 

Certain  convicts  may  be  hired  out. 
Conditions  of. 
Treatment  of  convicts,  Ac. 
Board  to  hire  to  highest  bidder. 
Contractor  to  give  bond.   Penalty  for 
negligent  escape. 

Governor  may  order  return  on  in- 
formation of  maltreatment.    Physi- 
cian to  inspect  and  make  report. 
Rewards  for  capture  of  escaped  con- 
victs and  payment  of  expenses. 
Duty  of  Sheriff  and  other  officers  to 
arrest  escaped  convicts. 
Penalty  for  harboring  or  employing 
escaped  convicts. 

Convicts  to  be  under  officer  and 
guards,  who  are  responsible  to  Super- 
intendent. 

Contracts  for  working  and  hiring 
convicts. 

Superintendent  and  Board  of  Direct- 
ors may  purchase  or  lease  farms. 
Violation  of  law  a  misdemeanor. 
Expenses  of  transportation;  how  paid. 
No  convicts  to  work  in  phosphate 
mines. 

Clerks  to  notify  Superintendent  the 
number  of  convicts. 


Section  646,  {^710.)  The  Penitentiary  at  Colnrabia,  in  the  who  to  be  con- 
County  of  Richland,  shall  be  the  general  penitentiary  and  prison  JSmary?  ^^°* 
of  the  State  for  the  reformation  as  well  as  the  punishment  of  all  j^i868,xiv.,  92. 
offenders,  in  which  shall  be  securely  confined,  employed,  and 
goTemed,  in  the  manner  hereinafter  directed,  all  offenders  who 
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^^■'"■v^^  shall  have  been  convicted  and  sentenced  according  to  law  to  the 
punishment  of  solitary  imprisonment  or  confinement  therein  at 
hard  labor. 

Prisoner  convicted  of  assault  with  intent  to  kill  cannot  be  sentenced  to  Pen- 
itentiary.—-State  V.  Hord,  8  S.  C,  84  ;  JK»  PaHe  Bond,  9  S.  C,  80. 

But  he  cannot  be  discharged  upon  writ  of  habeas  corpus.^Ex  Parte  Bond, 
9  S.  C,  80. 

Under  sentence  to  hard  labor  in  Penitentiary  for  **  two  years  from  this 
date,"  the  term  began  at  entrance  into  the  Penitentiary.— ^iu  Parte  Ducket, 
15  S.  C.,213. 

Board  of  Di-      Sec.  547.  (^711,)  The    General  Assembly   shall   elect   five 

by'^eral^^iS^  suitable  citizens  of  this  State,  who  shall  constitute  a  Board  of 

dS!*how  fllSSr  Directors  of  the  State  Penitentiary,  with  a  term  of  oflSce  of  two 

^iST^xvi.,  661;  years,  of  which  the  Governor  of  the  State  shall  be  ex  officio  a 

member.     In  case  of  the  death  or  resignation  of  any  member  of 

said  Board,  the  Governor  is  authorized  to  fill  said  vacalhcy  during 

the  recess  of  the  General  Assembly. 

The  Board  of  Directors  shall  have  power,  and  their  duty  shall 
be: 

1.  Have  gen-  1.  To  have  a  general  supervision  of  the  Penitentiary,  its 
Bion,  Ac?"^^*^'^^"  inmates,  property,  &c.,  and  to  meet  at  least  once  in  every  month, 

and  oftener  if  necessary  upon  the  call  of  the  Governor. 

2.  Examine  2.  To  examine  and  inquire  into  all  matters  connected  with 
Into  discipline. 

1868,  XIV.,  M.  the  government,  discipline  and  police  of  the  prison,  the  punish- 
ment and  employment  of  the  convicts  therein  confined,  the 
money  concerns  and  contracts  for  work,  and  the  purchases  and 
sales  of  the  articles  provided  for  the  prison  or  sold  on  account 
thereof,  and  the  progress  of  the  work. 

8.  Require  re-  3.  To  require  reports  from  the  Superintepdent  and  keeper  or 
^    *  other  oflBcers  of  the  prison  in  relation  to  any  or  all  the  preced- 

ing matters. 

4.  Make  regu-  4.  To  make  such  general  regulations  for  the  government  and 
*  °°*'  discipline  of  the  prison,  or  modify  such  regulations  as  may  have 

been  made  by  the  Superintendent,  as  they  may  deem  expedient, 
and  from  time  to  time  alter  and  amend  the  same  ;  and  in  making 
such  regulations  it  shall  be  their  duty  to  adopt  such  as,  in  their 
judgment,  while  consistent  with  the  discipline  of  the  prison, 
shall  best  conduce  to  the  reformation  of  the  convicts. 

6.  invertiga-  5.  To  inquire  into  any  improper  conduct  which  may  be  alleged 
to  have  been  committed  by  the  Superintendent,  keeper  or  other 
officer  of  the  prison,  and  for  that  purpose  to  issue  subpoenas  to 
compel  the  attendance  of  witnesses,  and  the  production  before 
them  of  books,  writings  and  papers,  in  the  same  manner,  with 
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like  effect,  and  subject  to  the  same  penalties  for  disobedience  as    '^■'■"v— ^ 
in  cases  of  trial  before  Trial  Justices ;  and  to  examine  under 
oath  any  person  or  persons  who  may  be  brought  before  them  as 
witnesses. 

6.  To  keep  regular  minutes  of  their  meetings  and  proceedings  «.  Keep  min- 
at  the  prison,  which  minutes  shall  be  signed  by  them  and  entered 

in  a  book  which  shall  be  kept  for  that  purpose  at  the  prison. 

7.  To  prescribe  the  articles  of  food  and  quantities  of  each    7.  Preecribe 
kind  that  shall  be  inserted  in  each  contract  for  the  supply  of 
provisions  to  the  prison. 

8.  To  suspend  or  remove,  with  the  consent  of  the  Governor,  s.  suspend  or 
the  Superintendent,  for  oppression  and  misconduct  in  office.  SSndent?"'**^" 
Such  suspension  or  removal  shall  not  take  place  without  giving 

the  Superintendent  an  opportunity  to  be  heard  in  his  defense. 

9.  To  make  an  annual  report  to  the  Governor  on  or  before  the    ».  Make  a  n- 
first  day  of  November  in  each  year  of  the  state  and  condition  of  Governor, 
the  prison,  the  convicts  confined  therein,  of  the  money  expended 

and  received,  and  generally  of  all  the  proceedings  during  the  last 
year,  to  be  laid  before  the  General  Assembly  :  Provided,  No  one 
shall  be  eligible  to  the  office  of  Director  who  has  any  interest  in 
the  hiring  of  convict  labor,  or  who  has  any  direct  personal  pecu- 
niary interest  in  any  work  upon  which  convict  labor  is  employed  ; 
and  should  any  Director  at  any  time  during  his  term  of  office 
become  disqualified  as  above,  his  office  shall  become  ipso  facto 
vacant,  and  it  shall  be  the  duty  of  the  Governor  to  fill  the  same 
by  appointment,  and  the  Director  so  appointed  shall  remain  in 
office  till  the  adjournment  of  the  next  session  of  the  General  As- 
sembly, and  until  his  successor  shall  have  been  elected  and  quali- 
fied. 

10.  To  inquire  and  examine  into  the  sentences  under  which  lo.  Beport  to 
the  convicts  in  the  prison  are  confined,  and  also  into  the  condi-  8entoMOB,*oon- 
tion,  physical  or  otherwise,  of  the  convicts  so  undergoing  such  ?iS^ac!^°^* 
sentences,  and  report  to  the  Governor  quarterly  on  the  first  day  ggj^^'  xviii., 
of  November,  February,  May  and  August  in  each  year  such  cases 

as  they  may  deem,  after  such  examination,  fit  subjects  for  Execu- 
tive clemency. 

Sec.  548.  {2712.)  The    Directors,    for    services   performed    compensation 
under  this  Chapter,  shall  receive  such  compensation  as  may  be  ^^^  xvn^W 
provided  by  law  for  attending  meetings  of  the  Board  at  Colum- 
bia, and  also  their  actual  traveling  expenses  incurred  in  attend- 
ing such  meetings  or  other  business  of  the  Penitentiary. 
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"^^ — ^^ Sec.  549.  {^7 IS.)  The  state  Penitentiary  shall  be  under  the 

em?*etected "by  direction  and  government  of  a  Superintendent,  to  be  elected  by 

biyft^i^mTf  the  General  Assembly,  who  shall  hold  his  office  for  two  years. 

^^s^' XVI '702^  In  case  the  office  of  Superintendent  should  become  vacant,  such 

vacancy  shall  be  filled  in  the  •  mode  provided  for  certain  other 

State  officers  in  Section  531,  Chapter  XIX.,  Part  I.,  of  these 

Statutes. 

Lipscomb  v.  Seegers,  19  8.  C,  430. 

Bond.  Sec.  550.  {27 H.)  The  Superintendent,  before  entering  upon 

^^i8«8,xiv.,ar,  tiie  duties  of  his  office,  shall  take  the  oaths  prescribed  for  public 
officers  in  Section  501,  Chapter  XVIII.,  Part  I.,  of  these  Stat- 
utes, and  shall  give  bond,  with  two  or  more  sufficient  sureties, 
in  the  sum  of  twenty  thousand  dollars,  to  the  State  of  South 
Carolina,  conditioned  for  the  faithful  performance  of  the  duties 
of  his  office. 
Daty of  Super-      gec.  551.  {^715,)  It  shall  be  the  duty  of  the  Superintend- 

Intendent : 

ent : 

1.  To  make     1.  To  make  and  establish  all  such  regulations  for  the  due 
regoiaUoM.       management  of  the  concerns  of  the  Penitentiary,  and  for  the 

government  and  security  of  the  prisoners  therein,  as  may  he 
necessary  and  proper,  and  not  repugnant  to  the  laws  of  the  State, 
and  the  same  to  alter  from  time  to  time  as  shall  be  found  expedi- 
ent, subject,  however,  to  revision,  alteration  or  amendment  by 
the  Directors. 

2.  Ap  poin  t     ^-  To  appoint,  and  remove  at  pleasure,  a  keeper,  such  servants 
keeper,  Ac.       ^^^  guards  as  shall  be  necessary  for  the  due  management  of  the 

prison  and  safe  keeping  of  the  prisoners. 
8.  Make  pur-  3.  To  purchase  all  provisions  and  materials  and  other  articles 
necessary  for  supporting  and  employing  the  prisoners,  and  for 
effecting  the  objects  of  the  institution  :  Provided,  however,  That 
he  shall,  before  the  first  day  of  November  in  each  year,  advertise 
for  proposals  for  furnishing  all  articles  that  may  be  needed  for 
the  institution  for  the  ensuing  fiscal  year,  the  character  and 
quality  of  the  articles  to  be  particularly  set  forth  in  the  adver- 
tisement, which  proposals  shall  be  opened  by  him,  on  the  day 
mentioned  in  the  advertisement,  in  the  presence  of  the  Directors, 
and  the  contract  shall  be  awarded  by  him  to  the  lowest  responsi- 
ble bidder,  subject  to  their  approval,  and  that  no  article  shall  be 
purchased  by  him  for  the  prison,  except  those  contracted  for  as 
herein  provided,  without  the  written  approval  of  the  Directors : 
Provided,  further,  That  no  Director,  or  the  Superintendent,  shall 
become  a  bidder  or  contractor  for  furnishing  articles,  provisions 


1876,  XYm  9«6. 
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or  materials  for  the  said  institution  ;  nor  shall  any  Director  or 
Directors  have  any  interest  in  any  contract  for  furnishing  the 
institution  as  aforesaid. 

4.  To  make  all  necessary  repairs  of  the  prison  and  superintend    4.  Repairs, 
the  construction  of  the  work. 

5.  To  make  sale  of  such  articles  produced  in,  or  belonging  to,    s.  giye*. 
the  prison  as  are  proper  to  be  sold. 

6.  To  take  the  charge  and  custody  of  the  buildings,  furniture,    6.  to  take 
tools,  implements,  stock,  provisions  and  every  species  of  property  ings?*  ^ 
pertaining  to  the  prison  belonging  to  the  State. 

7.  To  receive  and  pay  out  all  moneys  granted  by  the  General  ^dib  burse 
Assembly,  or  in  any  other  way  accruing  for  the  support  of  the  "l87ft,xv.,iW6. 
prison  and  carrying  on  the  work  :  Provided,  however,  That  all 
accounts  for  payment,  including  the  pay  roll,  shall  be  submitted 

to  the  examination  of  the  Directors  on  the  first  Monday  of  every 
month,  and  on  their  approval  of  the  same  he  shall  draw  his 
order  on  the  Comptroller-General,  countersigned  by  the  Chair- 
man of  the  Directors,  for  the  aggregate  amount  thereof  ;  and  he 
shall  not  draw  any  order  on  the  Comptroller-General  without 
such  counter-signature.  He  shall  pay  out  all  moneys  at  such 
times  and  in  such  manner  as  the  Directors  may  from  time  to 
time  direct. 

8.  To  keep  suitable  books,  regular  and  complete  accounts  of  j.  Keepbooks. 
all  property,  expenses,  purchases, .  sales,   income,  business  and         ^^• 
concerns  of  the  establishment,  and  to  make  such  monthly  reports 

to  the  Directors  as  they  may  from  time  to  time  require. 

9.  To  report  to  the  Directors,  on  or  before  the  fifteenth  day  of    ».  Report  an- 

r  y  •/        noally   t  o  D 1- 

October,  annually,  a  list  of  the  prisoners,  the  commencement  rectors. 

and  expiration  of  their  several  sentences,  and  a  copy  of  the  regu-  j^^®'  xiv.,98, 
lations  of  the  prisons. 

10.  To  make  out  and  report  to  the  Directors,  and  to  the  Comp-    lo.  Beport  ac- 
troUer-General,  on  or  before  the  fifteenth  day  of  October,  annu-  ^"^^^j,/  - 
ally,  minute  statements  of  all  his  accounts  and  doings  up  to  that 

time. 

11.  To  suppress  any  disorders,  riots  or  insurrection  that  mav    ii.  suppress 
,,,,,.  '^  disorders, 
take  place  among  the  prisoners. 

12.  To  appoint  a  physician  for  the  prison,  who  shall  ''^^^^^  ,Jl^H'*'*-^i£! 
such  salary  as  may  be  provided  by  law.  ary^  _  

1880  XVU    878 

Sec.  552.  {2716.)  In  order  to  suppress  any  disorders,  riots  '  "  ' 
or  insurrection  among  the  prisoners,  the  Superintendent  may  aid  to  suppress 
require  the  aid  and  assistance  of  any  of  the  citizens  of  the  State.     ^^  ^jy  ^  94^ 

16. 
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^"^'^     "        Sec.  553.  {2111.)  If  any  person,  when  so  required  by  the 

refiSa.J^ ^  Superintendent,  shall  neglect  or  refuse  to  ^ve  such  aid  and 

/b.,«6.         assistance,  he  shall  pay  a  fine  not  exceeding  fifty  dollars. 
Compensation      Sec.  554.  {2118.)  Any  person   so  aiding  and  assisting  the 
^zh^7*****^  Superintendent  shall  receive  a  reasonable  compensation  therefor, 
to  be  paid  by  the  Superintendent,  and  allowed  him  on  the  set- 
tlement of  his  account. 
saMiintendent      Sec.  555.  {2119.)  If  in  suppressing  any  such  disorder,  riot 

J!^^iite^ '_  or  insurrection  any  person  who  shall  be  acting,  aiding  or  assist- 

ib.,  18.         iug  ijj  committing  the  same  shall  be  wounded  or  killed,  the 

Superintendent,  keeper,  or  any  person  aiding  or  assisting  him, 

shall  be  justified  and  be  held  guiltless. 

Powers  of      SeC.  556.  {2120,)  In  the  absence  of  the  Superintendent,  the 

*^T^xiv~m"  ^®^P®^  shall  have  the  same  power  in  suppressing  disorders,  riots 

•9.  '    '  and  insurrections,  and  in  requiring  aid  and  assistance  in  so 

doing,  that  is  herein  given  to  the  Superintendent. 

Prisoners  sen-     Sec.  557.  {2121.)    The    Superintendent    shall  receive  and 

amhoritStobe  safely  keep,  at  hard  labor,  in  the  prison,  all  prisoners  sentenced 

'^^^^Jq; to  confinement  at  hard  labor  therein  by  the  authority  of  the 

United  States  until  they  shall  be  discharged  agreeably  to  the 

laws  of  the  United  States. 

Actions  at  law      Sec.  558.  {2122,)  All  actions  or  suits  at  law  accruing  to  the 

SipertatelSent  Penitentiary  shall  be  brought  in  the  name  of  the  Superintendent 

Jb..  fli2;  1882,  thereof,  who  shall  also  appear  for  and  defend  actions  or  suits  at 

XVIII.,  866.  ,  ,         .     , 

law  in  which  it  is  the  interest  of  the  Penitentiary  to  appear  as  a 
party  defendant :  Provided^  That  no  suit  or  action  of  law  shall 
be  brought  for  or  defended  on  behalf  of  the  Penitentiary  except 
by  authority  of  the  Board  of  Directors. 
Chaplain  to  be      Sec.  559.  {212S,)   The  Superintendent  of  the  prison  may 
*^^°  ftg'  614;  appoint  a  chaplain,  who  may  be  furnished  with  quarters  within 
1880,  ivu.,  874.  Q^  u^a^j.  ^j^g  euclosure,  whose  duty  it  shall  be  on  every  Sabbath, 
and  as  often  as  the  rules  will  permit,  to  perform  in  the  prison 
such  religious  services  as  are  usually  performed  in  the  churches 
of  this  State,  and  attend  to  instruct  the  prisoners  in  their  moral 
and  religious  duties,  and  visit  the  sick  on  suitable  occasions; 
said  chaplain  shall  receive  such  compensation  as  may  be  pro- 
vided by  law. 
Salary  of     Sec.  560.  {21 2 4.)  The  Superintendent  shall  receive  a  salary 
Superintendent,  ^^  nineteen  hundred  dollars  per  annum  ;  and  the  keeper  and 
I15M879  ^xv^  other  officers  and  employees  such  compensation  as  may  be  fixed 
8^'-\^  MI**  ^y  *^®  Superintendent  and  approved  by  the  Directors,  unless 
418.'       '       '  otherwise  provided  by  law. 
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Sec.  561.  (2725.)  If  any  person  employed  in  keeping,  taking    ^^-^ v^-^ 
care  of  or  guarding  the  Penitentiary,  or  .'le  prisoners  therein,  connivance^at 
shall  contrive,  procure,  connive  at,  or  otherwise  voluntarily  suffer  ^*^'xiv..  jo, 
or  permit,  the  escape  of  any  such  prisoner  or  prisoners,  he,  on  *^^- 
conviction  thereof,  shall  be  confined  at  hard  labor  in  the  Peni- 
tentiary not  exceeding  twenty  years. 

Sec.  562.  {2726.)  Whenever  a  convict  shall  be  discharged  Transportaaon, 
from  the  Penitentiary,  it  shall  be  the  duty  of  the  Superintendent  chai-ged  c on- 
to furnish  such  convict  with  a  suit  of  common  clothes,  if  deemed  ~7b.7^6i7 
necessary,  and  transportation  from  the  Penitentiary  to  his  home, 
or  as  near  thereto  as  can  be  done  by  public  conveyances. 

Sec.  563.  (2727.)  The  cost  of  such  transportation  and  payment  of, 
clothes  shall  be  paid  at  the  Treasury,  on  the  draft  of  the  Super-  ^^^j;xiv"fl2' 
intendent,  countersigned  by  the  Comptroller-General. 

Sec.  564.  {2728.)  All  guards,  keepers,  employees  and  other  onards.  Ac, 
officers  that  are  now  or  may  be  hereafter  employed  at  the  Peni-  l^^uty,  ia™ 
tentiary  shall  be  exempted  from  serving  on  juries,  and  from  ^sts,  xv.,  888. 
military,  road  or  street  duty. 

Co7ivict  Labor. 

Sec.  565.  {2729.)  The  Board  of  Directors  of  the  Peni  ten-  certain  con- 
tiary  are  hereby  authorized  and  empowered  to  lease  or  hire  out  wredOTt;  Joai5 
any  convicts  in  the  Penitentiary,  except  convicts  under  sentence  to'^cSnOTS  a/ 
for  murder,  rape,  arson  and  manslaughter,  under  the  following  JlJ^^'o'f  ^tiw 
rules,  regulations  and  restrictions,  with  all  others  imposed  by  SfjN^SenSi^ 
the  said  Board  :     That  the  said  Board  of  Directors  shall  make  an  .i^tt,  xvi.,a68, 

84. 

annual  report  to  the  General  Assembly  at  the  regular  sessions, 

showing  the  number  and  names  of  convicts  hired  out,  to  whom 

hired,  for  what  purpose,  and  for  what  consideration ;  and  the 

Board  of  Directors  are  authorized  to  retain  for  the  use  of  the  ^sso,  xvHT, 

Penitentiary  all  amounts  received  by  them  from  the  hire  or  labor  ^*'  *^' 

of  convicts  during  the  current  fiscal  year. 

Directors  may  hire  convicts  to  work  on  railroad.— JBai;  Parte  Ducket,  15  S. 
C,  214. 

Sec.  566.  {2730.)  All  convicts  shall  be  safely  kept  within    Treatment  of 
the  State  and  humanely  treated,  the  food,  clothing,  lodging  and  i8rr;xvTrm 
modes  of  punishment  to  be  carefully  provided  for  in  any  and  all 
contracts;  and  shall  not  be  required  to  labor  more  than  ten 
hours  a  day,  or  on  Sundays  or  holidays. 

Sec.  567.  {2731.)  It  shall  be  the  duty  of  the  Board  of  Direc-  Board  to  hire 
tors  of  the  State  Penitentiary  in  leasing  convicts  to  hire  them  to  der.  ^ 


the  highest  responsible  bidder:    Provided^  That  the  Board  of  ^*^' ^^"-^  ^^• 
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^"■'"v— ^  Directors  shall  have  power  to  reject  any  and  all  bids  :  Provided, 
furihevy  That  no  bid  shall  be  received  that  does  not  include  the 
board,  clothing  and  all  other  expenses  connected  with  the  trans- 
portation and  safe  keeping  of  said  convicts,  to  be  paid  by  the 
bidder  :  Provided,  further,  That  the  said  bidder  do  agree  that 
if  any  convict  or  convicts  so  hired  shall  be  proved  to  the  satis- 
faction of  said  Directors  to  have  been  ill  treated,  or  the  contracts 
in  relation  to  them  to  have  been  in  any  way  violated,  to  return 
said  convict  or  convicts  immediately  to  the  Penitentiary,  upon 
the  order  of  the  said  Directors. 
Contractor  to  Sec.  568.  {27S2.)  The  contractor  or  company  hiring  said 
f^  for  negS-  couvicts  shall  enter  into  bond,  payable  to  the  State,  in  the  sum 
*W7,*xvr!W  ^^  ^^^  thousand  dollars  for  every  hundred  convicts,  and  a  bond 
i882,xvm.,2B6  j^j  jjjjg  proportiou  for  a  less  number,  for  the  safe  keeping  of  the 
convicts ;  and  for  each  convict  that  shall  escape  through  negli- 
gence of  any  kind  the  contractor  or  company  shall  forfeit  and 
pay  to  the  State  therefor  the  sum  of  fifty  dollars  per  annum  for 
each  year  of  the  unexpired  term  of  the  sentence  of  such  escaped 
convict,  and  the  fact  of  such  escape  shall  be  taken  as  prima  facie 
evidence  of  negligence  on  the  part  of  the  contractor  or  railroad 
company  :  Provided,  That  the  aggregate  of  said  forfeiture  shall 
not  exceed  two  hundred  and  fifty  dollars  for  any  one  convict : 
Provided,  further,  That  if  the  convict  shall  be  captured  within 
two  months  and  returned  to  custody  free  of  cost  to  the  State  no 
penalty  shall  attach. 

One  of  Directors  hiring  convicts  is  Uable  for  convicts  negligently  permitted 
to  escape,  though  he  did  not  give  bond  required.— Lipscomb  v.  Seegers,  19  S. 
C,  430. 

The  fifty  dollars  is  not  a  technical  i)enalty,  but  is  stipulated  damages.—/ &. 

An  action  therefor  not  barred  in  two  years.— /6. 

For  fractions  of  a  year  such  damages  would  be  proportionate.— 76. 

To  recover  them  before  the  Act  of  1882  the  burden  of  proof  is  on  plaintiff  to 
show  that  the  e6cai)e  was  through  negligence  of  defendant  while  he  had  them 
in  his  possession.— X»ip«com6  v.  SeegerSy  22  8.  C,  410. 

uponinfomia-      ScC.  569.  {273S.)  In  case  it  shall  at  any  time  be  found  to 
men? SJJemw  the  satisfaction  of  the  Governor  that  the  said  convicts,  or  any  of 
Sra;*phy8idim  them,   are  maltreated  or  cruelly  used,   or  insufficiently  fed  or 
mak^portf"*^  clothed,  it  shall  be  his  duty  forthwith  to  issue  his  instructions  to 
ifflo,xvn.,470.  the  Directors  of  the  Penitentiary  to  recall  all  such  convicts  ;  and 
thereupon  the  said  contractors  shall  forthwith  return  such  con- 
victs to  the  State  Penitentiary.     In  order  to  secure  the  intent  of 
this  Section,  it  is  hereby  made  the  duty  of  the  Superintendent 
of  the  Penitentiary  to  cause  the  convicts  furnished  under  the  pro- 
visions of  the  foregoing  Sections  to  be  inspected  by  a  physician 
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as  often  as  may  be  deemed  necessary  by  the  Superintendent  or    ^"-'"v— ^ 
Board  of  Directors,  and  such  physician  shall  report  the  result  of 
such  inspection  to  the  Superintendent,  who  shall  forward  the 
same  to  the  Governor. 

Sec.  570.  i^7S4.)  The  Superintendent  of  the  Penitentiary  is    Eewards  for 
authorized  and  required  to  offer  a  reward  of  twenty-five  dollars  caped  convicte 
for  the  capture  of  each  escaped  convict,  and,  besides  said  reward,  Sp^?^ 
to  pay  to  any  person  who  captures  and  returns  to  the  Peniten-  958^.*^"* 
tiary  any  escaped  convict  five  cents  per  mile  each  for  said  person 
and  convict,  and  any  reasonable  allowance  for  expenses  for  board 
during  the  travel  to  the  Penitentiary. 

Sec.  571.  (^73o,)  It  shall  be  the  duty  of  all  Sheriffs,  Trial  Duty  of  sherifl 
Justices  and  Constables  forthwith  to  arrest  any  escaped  convicts  cers  to  arrest 

^8C&DOd       C  O  D— 

who  may  be  found  within  their  respective  Counties  and  to  con-  victg. 
vey  them  to  the  State  Penitentiary.  ib„%2. 

Sec.  572.  {^7S6,)    Whoever    shall    harbor    or  employ  any    penaitf  for 
escaped  convict,  knowing  him  to  be  such,  shall  be  deemed  guilty  employing '^es^ 
of  a  misdemeanor,  and  upon  conviction  thereof  shall  be  fined  or  ^J^^^gs. 
imprisoned,  or  both  fined  and  imprisoned,  in  the  discretion  of 
the  presiding  Judge. 

Sec.  573.  No  convicts  shall  be  hired  out  as  provided  in  the    convicts  to  be 
foregoing  Sections  unless  such  convicts  shall  be  and  remain  under  and  sroanis  who 
the  supervision  of  a  sworn  oflBcer  and  guards  appointed  by  the  to^thle^iipSin- 
Superiutendent  of   the  Penitentiary  ;  and  every  contract  shall  1884,  xviuT  sfs 
specify  the  hours  of  labor,  and  the  time  occupied  in  going  to  and 
returning  from  work  shall  be  taken  as  a  part  of  the  hours  making 
a  day's  work ;  and  no  convict  so   hired  out  shall  be  punished 
except  by  such  officer.     The  pay  allowance  and  ration  of  such 
officer  and  guards  shall  be  included  in  the  hire  of  the  convicts, 
and  shall  be  paid  and  supplied  by  the  person  hiring  them  ;  the 
amount  of  pay  of  such  officer  and  guards  to  be  paid  by  persons 
hiring  convicts  monthly  in  advance  to  the  Superintendent  of  the 
Penitentiary,  to  be  by  him  paid  to  such  officer  and  guards,  such 
officer  and  guards  to  be  responsible  to  the  Superintendent  of  the 
Penitentiary,  and  to  hold  their  office  subject  to  removal  by  the 
Superintendent ;   that  the  Directors  of  the  Penitentiary  shall 
enforce  the  provisions  of  this  Section  and  shall  hire  no  convict 
to  be  employed  at  any  work  or  at  any  place  until  the  Physician    Duty  of  Phy- 
of  the  Penitentiary  shall  have  declared  in  writing  such  work  and  "*^"*' 
place  to  be  reasonably  safe  and  healthy.    The  Superintendent  and 
Directors  of  the  Penitentiary  shall  prescribe  the  rules  and  regu- 
lations to  be  observed  by  said  officer  and  guards  in  all  cases. 
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'^'^"^^'^  Sec.  574.  The  Superintendent  and  Board  of  Directors  of  the 
working  and  Penitentiary  are  hereby  authorized  to   make  contracts  for  the 

isss!  xiXmV.  performance  of  specific  work,  such  work  to  be  done  entirely 
under  the  direction  and  control  of  the  officers  of  the  Peniten- 
tiary. Also  to  hire  out  the  convicts  under  the  provisions  of  the 
laws  in  force  at  the  time  of  the  passage  of  the  preceding  Section. 
(December  23d,  1884,)  and  such  other  rules  and  regulations  as 
they  may  adopt  to  secure  the  well-being  and  humane  treatment 
of  the  convicts ;  and  that  they  be  authorized  to  employ  a  physi- 

Phyaician  t  o  cian,  to  be  nominated  by  the  Surgeon  of  the  Penitentiary,  reei- 

^™  °^  '  dent  in  the  neighborhood,  to  have  medical  supervision  of  fifty  or 
more  convicts,  such  physician  to  be  paid  out  of  funds  of  the 
Penitentiary,  and  to  report  weekly  to  the  Surgeon  of  the  Peni- 
tentiary, the  Superintendent  and  Board  of  Directors  to  have 
regard  to  such  expense  in  fixing  the  compensation  for  the  hire 
of  such  convicts. 

Superintend-  Sec.  575.  The  Superintendent  and  Board  of  Directors  of  the 
ton  may  our-  Penitentiary  are  hereby  authorized,  in  their  discretion,  to  pur- 

farma.        chase  or  lease,  out  of  the  surplus  earnings  of  the  Penitentiary, 

^^'  one  or  more  farms  in  any  part  of  the  State,  due  regard  being  had 
for  the  reasonable  healthfulness  of  the  locality. 

violation  of  Scc.  576.  Any  contractor  or  any  other  peroon  or  persons 
meanor!"  "  ^  who  shall  violate  the  provisions  of  any  law  regulating  the  hiring 

lb.,  76.  Qf  convicts  shall  be  held  guilty  of  a  misdemeanor,  and  on  con- 
viction thereof  shall  be  punished  by  imprisonment  not  exceeding 

Penalty.  five  years  or  fine  not  exceeding  five  hundred  dollars,  or  both,  in 
the  discretion  of  the  Court ;  and  in  all  such  prosecutions  any 
convict  shall  be  a  competent  witness  in  behalf  of  the  State  ;  and 
it  shall  be  the  duty  of  the  Superintendent  and  Board  of  Direc- 

vJoiaw^tobe  tors,  and  they  are  hereby  required,  to  prosecute  all  violations  of 
the  law  in  reference  to  the  treatment  of  convicts. 

Kxpenses  of     Sec.  577.  No  sum  beyond  the  actual  expenses  incurred  in 

transportatlonf  ,  ^ 

how  pajd^ conveying  such  convicts  to  the  Penitentiary  shall  be  allowed  for 

^^*         such  services,  which  said  sum  shall  be  paid  to  the  Superintendent 
by  the  State  Treasurer  upon  the  warrant  of  the  Comptroller- 
General. 
NoconvictBto     Sec.  578.  No  contracts  for  the  hiring  or  leasing  of  convicts 

Siaten^M. in  phosphate  mining  shall  hereafter  be  made  by  the  Board  of 

1889,  XX.,  8S0.  Directors  of  the  Penitentiary. 

Clerks  to  nott-     Sec.  579.  It  shall  be  the  duty  of  the  Clerks  of  General  Ses- 

ent^oY^^r  sions  and  Common  Pleas  of  the  several  Counties  in  this  State, 

T^^x~4S»  ^^^  *^®y  *^®  severally  hereby  directed,  immediately  after  the 

adjournment  of  the  Court  of  General  Sessions  in  their  respective 
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Counties,  to  notify  the  Superintendent  of  the  Penitentiary  of 

the  number  of  convicts  sentenced  by  the  Court  to  imprisonment 

in  the  State  Penitentiary  ;  and  it  shall  be  the  duty  of  the  said 

Superintendent,  as  soon  as  he  receives  said  notice,  to  send  a 

suitable  number  of  guards  to  convey  said  convicts  to  the  Peni-  sent*^  ^  ^ 

tentiary. 


TITLE  IV. 


CHAPTER   XXXV. 

Of  Inquests  on  Dead  Bodies. 


SBC. 

680. 

581. 

582. 
&88. 

585. 
566. 
587. 

588. 

589. 
500. 
581. 


508. 
504. 


Mode  of  summoning  a  lury ;  fonn  of 
warrant. 

Any  Constable  or  Sheriff  to  execute 
warrant. 

Persons  subject  to  Jury  duty. 
Number  of  jurors  and  oatb. 
Coroner  to  charge  jury. 
Inquiry  In  case  of  suicide. 
Proclamation. 

Coroner  has  power  to  issue  warrants, 
examine,  bind  over,  eoounlt,  Ac 
Power  to  adjourn  the  jury,   bind 
jurors,  &c. 

Absent  jurors ;  how  supplied,  Ac 
Oath  of  witnesses. 

Coroner  to  take  down  testimony  in 
writing,  and  bind  over  or  commit 
witnesses. 
Form  of  verdict. 

Finding  in  case  of  death  by  means 
unknown. 

Finding  in  case  of  death  by  self- 
murder. 


SEC. 

506.  Finding  in  case  of  death  by  mls- 
cbance. 

506.  Finding  in  case  of    death   by  the 
hands  of  another. 

507.  Form  of  conclusion  of  inquisition. 

598.  Warrant  in  case  of  murder. 

599.  Commitment. 

600.  Sheriff,  Ac  to  keep  persons  com- 
mitted. 

601.  To  bind  over  party  killing  by  mis- 
chance and  witnesses. 

605.  Penalty  for  burying  a  body  without 
inquiry. 

608.  Body  to  be  taken  up  on  suspicion  of 

violent  death. 
604.  Record  of  body  long  dead,  Ac 

606.  UabUlty  for  burial  without  inquest, 
&c. 

606.  Coroner  may  punish  for  contempt. 

607.  Trial  Justices  may  exercise  powers 
of  Coroner. 


Section  580.  (-6*6*4.)  When  the  Coroner  shall  be  informed    Modeofsum- 
of ,  or  shall  see,  the  dead  body  of  any  person  supposed  to  have  S?S^f*wari 
come  to  a  violent  and  untimely  death,  found  lying  within  his  ^^ — — -^ 
County,  he  shall  make  out  his  warrant,  directed  to  all  or  any  of  §9;i876,x'^.,8,' 
the  Constables  of  his  County,  or  to  the  Sheriff  of  his  County, 
requiring  them,  or  any  of  them,  forthwith  to  summon  a  jury  of 
fourteen  men  of   the  County,  within  a  radius  of  ten  miles,  to 
appear  before  him  at  the  time  and  place  specified  in  the  warrant, 
which  warrant  shall  be  in  this  form  : 
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' — >^ '^  The  State  of  South  Carolina  : 

**To  the  Sheriff  (or  to  any  Constable  or  Constables,  as  the 
case  may  be,)  of County,  Greeting  : 

'*  These  are  to  require  you,  immediately  on  receipt  and  sight 
hereof,  to  summon  and  warn,  verbally  or  otherwise,  fourteen 
men  of  the  said  County,  to  be  and  appear  before  me,  the  Coroner 

of  said  County,  at ,  within  the  said  County,  between 

the  hours  of o'clock,  on  the day  of ,  then 

and  there  to  inquire,  upon  the  view  of  a  body  of  a  certain  person 
there  lying  dead,  how  he  came  to  his  death.  Fail  not  herein,  as 
you  will  answer  the  contrary  at  your  peril. 

*^  Given  under  my  hand  and  seal,  at ,  this day 

of ,  A.  D ,  by  me. 

A  B,  [L.S.] 
Coroner  for County." 

or^8h^°toS!  ^®^*  ^®^*  ^^^^^')  ^^y  ^'onstable  or  Sheriff  to  whom  such 
ecute  warrant,  warrant  shall  come  shall  forthwith  execute  the  same,  and  repair 
'  •*  '  ^  unto  the  place  at  the  time  therein  mentioned,  and  make  return 
of  the  warrant,  with  his  proceedings  thereon,  to  the  Coroner  that 
granted  it ;  and  every  Constable  or  Sheriff  failing  to  perform  the 
duty  by  such  warrant  required  of  him,  or  failing  to  return  the 
same,  as  aforesaid,  shall  forfeit  and  pay  the  sum  of  twenty 
dollars  if  without  reasonable  excuse,  to  be  recovered  by  action  ; 
and  each  and  every  person  summoned  and  warned,  as  aforesaid, 
to  be  a  juror,  and  failing  to  appear  and  act  as  such  juror,  shall 
also  forfeit  and  pay  the  sum  of  twenty  dollars  if  without  reason- 
able excuse,  to  be  recovered  by  action. 

The  Coroner  cannot  serve  such  warrant  in  person.— Cify  v.  Cunningham^  2 
N.  &  McC,  464. 

Persons  sub-      SeC.  582.  (2666.)  All  persons  subject  to  jury  duty  in  the 

Ject  to  Jury  duty  .^.        ..   ^        .       i     i,    ,      ,.   ,  i     ,  .  . 

fb.,  811.  Circuit  Courts  shall  be  liable  to  serve  as  jurors  on  an  inquest  on 
a  dead  body  found  within  their  County. 

Number  of  SeC.  583.  (^667.)  Of  the  jurors  summoned  and  appearing 
^^^^1x2^  *^^  Coroner  shall  swear  twelve  or  more,  and  administer  to  the 
foreman  appointed  by  him  an  oath,  in  the  form  following  :  "  You 
shall  inquire,  and  true  presentment  make,  on  behalf  of  the  State 
of  South  Carolina,  in  what  manner  A  B,  here  lying  dead,  came 
to  his  death,  and  you  shall  deliver  a  true  verdict  thereon,  accord- 
ing to  such  evidence  as  shall  be  given,  and  according  to  your 
knowledge :  So  help  you  God  f  and  to  the  others  he  shall 
administer  an  oath  in  this  form  :  '*  The  oath  which  your  foreman 
has  taken  on  his  part,  you  shall  well  and  truly  observe  and  keep 
on  your  part :  So  help  you  God,'' 
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Sec.  584.  (JiOdS,)  The  jury  so  sworn  shall  be  charged  by  the    ^^"^^^^ 
Coroner  to  declare,  upon  oath,  whether  the  deceased  came  to  his  cha^jury/ 
death  by  mischance  and  accident  or  by  felony ;  and  if  by  felony,    ^^-^  *'^- 
whether  by  his  own  or  another's  ;  and  if  by  mischance,  whether 
by  the  act  of  God  or  of  man  ;  and  if  he  died  of  another's  felony, 
who  were  principals  and  who  accessories,  who  threatened  him  of 
life  or  murder,  and  with  what   instrument  he  was  struck  or 
wounded  ;  and  if  by  mischance  or  accident,  by  the  act  of  God  or 
man,  whether  by  hurt,  fall,  stroke,  drowning  or  otherwise.     And 
he  shall  also  charge  them  to  inquire  of  the  persons  that  were 
present  at  the  finding  of  the  body  whether  he  were  killed  in  the 
same  place  or  elsewhere ;  and  if  elsewhere,  by  whom  or  how  he 
was  there  brought,  and   of  all  other  circumstances. 

Sec.  585.  (^6'^^.)  If  the  jury  so  charged  find  that  the  deceased  inquiry  in  case 

came  to  his  death  by  his  own  felony,  they  shall  further  inquire    jj,.,  sit 

into  the  manner,  names  and  instrument,  and  into  all  the  circum- 
stances of  the  death. 

Sec.  586.  (2670,)  The  jury  being  charged,  they  must  stand    Proclamation. 

together  until  proclamation  be  made  for  any  that  can  give  evi-    ^^•''**- 

dence  to  draw  near,  and  they  shall  be  heard. 

Sec.  587.  l2t)7L)  The  Coroner  shall  have  the  power  to  issue    coroner  has 

^  V  /  J  .       u  4;        power  to  Issue 

a  warrant  or  warrants  to  summon  witnesses,  and  examine  before  warrants,  ex- 

the  jury  any  person  present,  whether  summoned  or  not,  concern-  over,  commit, 
ing  the  death  ;  and  every  person  summoned  or  required  to  give  jb.,  jie. 
evidence  and  disregarding  such  summons,  or  refusing  to  testify, 
without  such  excuse  as  shall  be  lawful  and  sufficient,  shall  forfeit 
and  pay  the  sum  of  twenty  dollars,  and  shall  be  committed  to 
jail  by  the  Coroner  until  the  next  Court  of  General  Sessions,  or 
until  he  testifies  and  is  discharged  by  the  Coroner  (the  said  for- 
feiture to  be  recovered  by  indictment) ;  and  in  addition  shall  be 
liable  to  be  indicted  at  the  next  Court  of  General  Sessicms  for  the 
County,  and  upon  conviction  shall  be  fined  and  imprisoned  at 
the  discretion  of  the  Court.  And  the  Coroner  shall  bind  such 
witness  or  witnesses  so  appearing,  by  recognizance,  with  good 
and  sufficient  surety,  to  appear  at  the  next  Court  of  General 
Sessions  to  stand  his  trial ;  and  the  witnesses  refusing  to  enter 
into  such  recognizance  shall  be  forthwith  committed  to  the  jail 
of  the  County,  by  commitment,  under  the  hand  and  seal  of  the 
Coroner,  there  to  be  kept  until  they  enter  into  such  recognizance 
as  before  required. 

Sec.  588.  (2672.)  A  Coroner  shall  have  power,  if  he  deem  it  Power  to  ad- 
necessary,  to  adjourn  the  jury,  either  from  day  to  day,  or  any  bind  jurors,  Ac. 
other  day  and  place,  to  receive  evidence,  binding  the  jurors ^^^'^^''^^'^^ 
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severally  by  one  recognizance,  in  such  amount  as  he  shall  think 
fit,  for  their  appearance  ;  which  recognizance  may  be  ^treated, 
as  to  any  of  the  conusors,  for  default,  by  the  Court  of  General 
Sessions. 
Atasent  jorora,      SeC.  589.  (2673.)  If  all  or  any  of  the  jurors  should  fail  to 
Ac*!  '^  '"'*'*     *  reappear  at  the  day  and  place  to  which  they  were  adjourned,  the 
lb.,  «i8.        Coroner  shall  issue  his  warrant  to  supply  the  places  of  the  absent 
jury,  or  of  so  many  of  the  jurors  absent  as  may  be  necessary ; 
and  the  jurors  last  summoned  shall  be  sworn  and  charged  as  those 
first  summoned  were,  and  shall  have  the  same  powers,  and  be 
liable  to  the  same  penalties. 
Oath  of  wit-     Sec.  590.  (2674')  The  witnesses  examined  upon  the  inquest 
shall  be  sworn  as  follows,  by  the  Coroner,  who  is  empowered  to 
administer  the  oath,  that  is  to  say :  *'  The  evidence  you  shall 
give  to  this  inquest,  concerning  the  death  of  A  B,  here  lying 
dead,  shall  be  the  truth,  the  whole  truth,  and  nothing  but  the 
truth  :  So  help  you  God." 
Coroner  to     gec.  591.  (2675,)  The  testimony  of  all  witnesses  examined 
timony  In  writ-  upon  an  iuquest  shall  be  taken  down  in  writing  by  the  Coroner 
over  or  commit  and  signed  by  the  witnesses ;  and  if  the  testimony  given  tends  to 
'  ih„%i», —  criminate  any  person  as  concerned  in  the  death  of  the  deceased, 
the  Coroner  shall  bind  over  the  witness  who  gave  it,  in  recogni- 
zance, with  sufficient  surety,  to  appear  at  the  next  Court  of  Gen- 
eral Sessions  to  be  holden  for  the  County,  to  give  evidence  con- 
cerning the  death  ;  and  such  witness  for  refusing  to  enter  into 
such  recognizance  shall  be  committed  by  the   Coroner  to  the 
jail  of  the  County,  by  warrant  under  his  hand  and  seal,  there  to 
be  kept  until  the  session  of  the  Court  or  until  he  shall  enter  into 
recognizance  as  required. 

Teetimony  of  witness  examined  on  inquest  in  absence  of  prisoner  not  com- 
petent against  him,  on  trial  for  murder,  after  death  of  witnees.—State  v. 
Campbell,  1  Rich.,  124. 

The  testimony  so  taken  down  is  the  best  evidence  of  what  a  witness  swore 
before  the  Ck)roner,  and  other  parol  testimony  as  to  what  he  swore  should  be 
rejected.— State  v.  Prater,  2<5  S.  C,  198.  When  Coroner  fails  to  have  witness 
to  sign  the  testimony  taken  down  in  writing  by  person,  proof  of  it  by  Coroner, 
without  his  remembering  it,  is  oomyetent.— State  v.  Jones,  29  S.  C,  201.  Tes- 
timony of  witness  may  be  contradicted  by  what  he  swore  before  Coroner  at 
inquest. —76. 

Form  of  ?er-      Sec.  592.  (^676,)  The  jury  having  viewed  the  body,  heard 

^Tb  821      ~  *'^®  evidence,  and  made  inquiry  into  the  cause  and  manner  of 

the  death,  shall  render  their  verdict  thereon,  in  writing,  to  the 

Coroner,  under  their  hand  and  seals,  in  the  manner  following, 
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(which  shall  pass  by  indenture  interchangeably  between  the 
Coroner  and  jury,)  that  is  to  say — 

*' South  Carolina,     ) 
County.  ) 

"An  inquisition  indented,  taken  at ,  in 

County,  the  ....  day  of ,  A.  D ,  before  A  B,  Coro- 
ner (or  C  D,  Trial  Justice,  acting  as  Coroner)  for  said  County, 

upon  view  of  the  body  of  E  F,  of ,  then  and  there 

being  dead,  by  the  oaths  of,  (inserting  the  names  of  the  jurors,) 
being  a  lawful  jury  of*  inquest,  who,  being  charged  and  sworn 
to  inquire,  for  the  State  of  South  Carolina,  where  and  by  what 
means  the  said  £  F  came  to  his  death,  upon  their  oaths  do  say, 
&c. ;  (inserting  how,  where,  at  what  time  and  by  what  instru- 
ment the  deceased  was  killed  ;)'*  and  if  it  shall  appear  that  the 
deceased  was  willfully  killed  by  another,  the  inquisition  must  be 
concluded  in  this  form  :  **And  so  the  jurors  aforesaid,  upon  their 
oaths  aforesaid,  do  say  that  the  aforesaid  J  K,  in  manner  and 
form  aforesaid,  E  F  then  and  there  feloniously  did  kill,  against 
the  peace  and  dignity  of  the  same  State  aforesaid.'^ 

Sec.  593.  (^677.)  If  it  shall  appear  that  the  deceased  came    Finding  m 
to  his  death  by  means  unknown  to  the  jury,  the  inquisition  shall  means    u  d- 
conclude  thus  :  **  That  the  said  E  F  was  killed  and  murdered  by  ~i^"xi7,"7B", 
some  person  or  persons  (or  by  some  means)  to  the  jurors  un-  *^' 
known,  against  the  peace  and  dignity  of  the  same  State  afore- 
said." 

Sec.  594.  {^678.)  If  it  appears  that  he  died  by  self-murder.    Finding  in 
the  inquisition  shall  conclude  :  **  That  the  said  E  P,  in  manner  Si^mitfden  ^^ 
and  form  aforesaid,  then  and  there,  voluntarily  and  feloniously,    ^''m«28. 
himself  did  kill,  against  the  peace  and  dignity  of  the  same  State 
aforesaid.** 

Sec.  595.  {2679,)  If  it  appear  that  the  deceased  came  to  his    Finding  in 
death  by  mischance,  the  finding  shall  conclude  :  **  That  E  F,  in  ^han^     ^ 
manner  and  form  aforesaid,  came  to  his  death  by  misfortune,  or    ^^-^  ^^• 
accident.** 

Sec.  596.  {2686.)  If  the  proof  shall  be  that  the  death  was^ndit^^i^n 
occasioned  by  the  hands  of  another,  the  conclusion  shall  be  :  the  hands  of  an- 

other. 

*^That  J  K  the  said  E  F,  by  misfortune,  and  contrary  to  his  ~  ib.,826.    ~ 
will,  in  manner  and  form  aforesaid,  did  kill  and  slay.** 

Sec.  597.  {2681, )  After  the  conclusion  above,  according  to    Form  of  con- 

the  facts,  the  inquisition  shall  end  in  this  form  :  "  In  witness  quisition. ] 

whereof,  I, ,  Coroner  aforesaid,  and  the  jurors  aforesaid,    ^^-^  •^* 

80 
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'-^""•^r^^    to  this  inquisition  have  interchangeably  put  our  hands  and  seal, 
the  day  and  year  above  mentioned. 

A  B,  [L.  8.] 

Coroner County. 

C  D,  [L.  s.] 
Foreman  of  Jury  of  Inquest. 
E  F,  &c.,  [L.  s.] 

Jurors." 
Warrant  to     Sgc.  598.  (2682,)  If  the  finding  of  the  inquest  be  willful 
^^^^J^^  killing  by  the  hands  or  means  of  another,  the  Coroner   shall 
•^*  forthwith  issue  his  warrant,  directed  to  the  Sheriff,  or  to  one  or 

more  Constables  for  the  County,  for  all  the  persons  implicated 
by  said  finding,  which  warrant  shall  be  in  this  form  : 
"  The  State  of  South  Carolina  : 

"  By  A  B,  Coroner,  (or  C  D,  Trial  Justice,  acting  as  Coro- 
ner,) for County : 

''To ,  Sheriff  of County  : 

"  Whereas,  by  inquisition  by  me  held,  on  (time  and  place  in- 
serted,) it  was  found  that  (here  insert  the  finding  of  the  jury) : 
These  are,  therefore,  to  command  you  forthwith  to  apprehend 
(here  insert  the  name  or  names  of  the  accused,)  and  bring  him 
(or  them)  before  me,  to  be  dealt  with  according  to  law. 

*^  Given  under  my  hand  and  seal,  this day  of , 

A.  D 

A  B,  Coroner,  [l.  s.] 
Commitment.  (or  C  D,  Trial  Justice,  acting  as  Coroner.)" 

Sec.  599.  (2683,)  Upon  the  return  of  the  said  warrant  and 
the  arrest  of  the  party  or  parties,  the  Coroner  shall  proceed  to 
commit  him,  her  or  them  by  warrant  in  the  following  form  : 

**  To  the  Sheriff  or  Jailer  of County : 

"You  are  hereby  commanded  and  required  to  receive  and 
keep  in  close  confinement  in  the  jail  of  your  County  (here  in- 
sert the  name  or  names  of  the  party  or  parties),  charged  before 

me  by  the  finding  of  a  jury  of  inquest  held  on  the day  of 

,  at ,  with  (here  insert  finding)  until  he 

(she  or  they)  shall  be  delivered  by  due  course  of  law.     Herein 
fail  not. 

"  Given  under  my  hand  and  seal  this day  of , 

A.  D 

A  B,  Coroner,  [l.  s.] 
(or  C  D,  Trial  Justice,  acting  Coroner.)" 
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Sec.  600.  (^684.)  All  Sheriffs  and  jailers  are  required  to  re-    ""•^^^^ — ' 
ceive  and  keep  securely  all  persons  so  committed  by  the  Coroner,  t  e  e  p  'persons 

Sec.  601.  {2685,)  If  the  finding  of  the  inquest  be  that  the  -^^: — 
deceased  came  to  his  death  by  mischance  by  the  hands  of  an-    ^o  wnd  over 
other,  the  Coroner  shall  bind  in  recognizance,  with   sufficient  SJ^i^and 
surety,  the  party  against  whom  the  verdict  has  been  rendered  to  ^f^^'^^- 
appear  at  the  next  Court  of  General  Sessions  for  the  County, 
that  the  matter  may  be  then  and  there  inquired  into ;  and  the 
Coroner  shall  also  bind  over  by  recognizance,  with  good  surety, 
all  such  material  witnesses  as  were  examined  before  the  jury  of 
inquest. 

Sec.  602L  {2686.)  If  any  person  shall  bury,  or  cause  to  be    penalty  for 
buried,  the  dead  body  of  a  person  supposed  to  have  come  to  a  w^thStipguiry^ 
violent  death,  before  notice  to  the  Coroner  to  examine  the  body,  i«89»xi.,77,684 
and  before  inquiry  is  made  into  the  manner  and  circumstances 
of  the  death,  such  person  shall  be  liable  to  indictment  therefor 
before  the  Court  of  General  Sessions,  and  upon  conviction  shall 
be  fined  and  imprisoned  at  the  discretion  of  the  presiding  Judge. 
And  the  Coroner  shall  bind  him  in  recognizance,  with  sufficient 
surety,  to  appear  and  stand  his  trial  at  the  ensuing  term  of  such 
Court. 

Sec.  603.  {2687.)  If  the  Coroner  shall  know,  or  be  informed.    Body  to  be 
of  the  interment  of  the  body  of  a  person  supposed  to  have  come  pici^^of*  v^i  o- 

to  a  violent  death,  he  shall  proceed  to  empanel  a  jury,  as  ii^here-  -^jj^w, 

inbefore  directed,  and  order  such  body  to  be  taken  up,  and  shall 
conduct  his  examination  into  the  cause  and  manner  of  the  death 
as  though  such  body  had  not  been  buried. 

Sec.  604.  {2688.)  If  the  body  has  been  so  lonff  dead  and    Be  cord  of 

»^v.  vv^    .    .        ^u     •  1         •  XI,   ^xf  .body  long  dead, 

buned,  or  so  injured  by  improper  keeping,  as  that  the  causes  of  Ac. 

death  cannot  be  ascertained  upon  the  examination,  the  Coroner  ^^•♦^^®* 
shall  make  record  of  the  fact,  stating  its  condition,  by  whom, 
and  how  long,  it  had  been  kept  or  buried,  the  circumstances  of 
the  burial,  and  the  identity  (if  discovered) ;  which  record  shall 
be  entered  in  his  book,  and»  returned,  as  any  other  inquisition, 
to  the  Clerk  of  the  Court  of  General  Sessions  for  the  County. 
Sec.  606.  {2689.)  The  person  burying  or  directing  the  burial    Linbuity  for 

of  the  dead  body  of  one  supposed  to  have  come  to  a  casual  or  inquest,  slc. 

violent  death,  without  due  notice  to  the  Coroner,  upon  convijc-  J^M78,fl87. 
tion  thereof,  by  indictment  in  the  Court  of  Sessions,  shall  be 
liable  to  be  fined  and  imprisoned  at  the  discretion  of  the  Court. 
And  the  Coroner  shall  bind  him  in  recognizance,  with  sufficient 
surety,  to  appear  and  stand  his  trial  at  the  ensuing  term  of  such 
Court. 
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^"""^^'""^        Sec.  606,  Whenever  any  person  or  persons  shall  willfully 
punteh  for  ©oa^  disturb  or  impede  the  proceedings  of  a  jury  of  inquest  while 
~7m,  XI.,  78";  i^qwiring  into  the  cause  of  any  death,  or  shall  offer  any  con- 
1874,  XV.,  620.    tempt  to  the  person  or  authority  of  the  Coroner  while  so  engaged, 
the  Coroner  is  hereby  empowered  to  commit  such  person  or  per- 
sons to  the  common  jail  of  the  County  for  a  time  not  exceeding 
twenty-four  hours. 

Any  person  who  shall  have  been  at  any  time  duly  summoned 
to  attend  and  serve  upon  a  Coroner's  jury  who  shall  neglect  or 
refuse  to  so  attend  and  serve  without  proper  excuse  shall  be 
liable  to  be  punished  for  contempt ;  and  the  Coroner  is  hereby 
authorized  and  empowered  to  punish  such  contempt  by  fine  not 
exceeding  twenty  dollars  or  imprisonment  not  more  than  twenty- 
four  hours,  or  both,  at  his  discretion. 
May  exerdee     Sec.  607.  (SSO.)  Any  Trial  Justice  of  the  County,  except  in 
powers  of  coro-  ^^^^  Couuty  of  Charleston,  is  authorized  and  required  to  exercise 
1K89,  xiM83,?2eaji  the  powers  and  discharge  all  the  duties  of  the  Coroner  in 
holding  inquests  over  the  bodies  of  deceased  persons  and  taking 
all  proper  proceedings  therein  according  to  the  laws  of  force  in  all 
cases  where  the  Coroner  of  the  County  may  be  sick  or  absent,  or 
at  a  greater  distance  than  fifteen  miles  from  the  proper  place  for 
such  inquiry,  or  where  the  office  is  vacant. 
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A. 

SECTION. 

Abduction — 

Maid  under  sixteen 248 

Deflouring,  or  contracting  matrimony  with   a  maid  under 
*    sixteen 249 

Abortion— 

Causing,  punishment  for 122 

Administering  or  advising  means  to  cause,  punishment  for. .  137 

Use  of  certain  means  to  cause,  by  women 138 

Testimony  in  cases  of 139 

Accepting  a  Challenge — 

Penalty  for 126 

Accessories — 

Before  fact  punished  as  principal 521 

When  and  how  tried 522 

Where  to  be  tried 523 

After  tlie  fact,  how,  when  and  where  tried 524 

Accused  Persons — 

In  felonies,  may  have  process  to  compel  attendance  of  wit- 
nesses   45 

To  be  informed  of  grounds  of  arrest,  &c 46 

To  be  prosecuted  by  indictment,  except,  &c 47 

May  have  counsel,  &c 48 

Indicted,  how  convicted 49 

When  no  defense 50 

Not  to  be  punished  until  legally  convicted 51 

Acquittal — 

Variance  between  indictment  and  proof  no  bar  to  new  trial . .     60 

Adulteration — 

Of  food  or  drink,  &c 266 
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sicnov. 
Adulteey — 

Punishment  for 251 

Defined 252 

Affeayebs — 

Trial  Justice  may  arrest 13 

To  give  sureties  for  the  peace '. 26 

Agent — 

To  receive  $3  a  day  and  expenses ;  how  paid 5 

Aiding — 

Escapes  from  prison  and  rescuing  prisoners 232 

Escapes  from  azi<^oer 233 

Animals — 

Cruelty  to. 505 

Owner  liable  to  punishment,  when 506 

111  treatment  of 507 

Cruel  work,  abandonment,  &c 508 

Overloading  and  confinement  on  railroad  cars,  &c 509 

Arrest  for  violation,  made  with  or  without  warrant 510 

When  search  warrant  may  be  issued 511 

Meaning  of,  and  owner 512 

Duty  of  certain  officers 513 

Fines,  penalties,  costs,  a  lien , 514 

Marking  and  branding,  &o 168 

Appeal— 

From  Trial  Justices'  Courts 66 

Time  of 67 

Notice,  to  be  filed  with  Clerk  of  Court 68 

Heard  without  examination  of  witnesses 71 

Notice  of,  in  criminal  cases  stays  execution 73 

Practice  and  proceedings  in 74 

From  order  in  habeas  corpus  proceedings 107 

Abbest— 

Who  may,  a  felon,  and  where 1 

When  citizens  may,  and  the  means  to  be  used 2 

Trial  Justice  can  make,  when 13,  22,  25 

Warrant  of,  to  issue  only  upon  information 19 

Persons  entitled  to  trial  by  jury 20 

Peraons  to  be  informed  of  grounds,  &c 46 
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SECTION. 

Arrest — ( Continued, ) 

When  informer  free  from 231 

For  cruelty  to  animals,  with  or  without  warrant 497 

Officers  may  issue  warrants  for  fugitives 4 

Arson — 

Punishment  for 140 

Entitled  to  arraignment,  &c 54 

Assaults — 

Trial  Justice  may  punish 12 

With  concealed  weapon 130 

For  political  opinion 241 

Auditor — 

[See  County  Auditor. 1^ 

Autre  Fois  Acquit  or  Convict — 

Plea  of 68 

B. 

Baggage — 

Injury  to 372 

Bail— 

Trial  Justice  cannot  let  to,  in  cases  of  capital  felony 27 

not  to  admit  to,  when 34 

Bastardy — 

Beputed  father  of  bastard  to  maintain  it,  Ac 379 

Women  who  refuse  to  declare  the  father  to  be  committed  to 
jail  or  give  security 380 

If  warrant  is  resisted.  Constable  to  make  return  to  Clerk,  and 
party  may  be  indicted,  &c 381 

In  case  of  denial  by  reputed  father,  the  jury  to  try  the  ques- 
tion.    If  convicted,  to  give  security,  &c 382 

In  case  of  twins,  recognizance  to  be  for  support  of  both 383 

Battery — 

[See  Assaults.'l 

Bedding — 

Penalty  for  stealing,  &c.,  from  lodging 147 
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Betting — 

On  elections 235 

Bigamy — 

Punishment  for 250 

Birds — 

Unlawful  to  shoot  or  entlup  certain 426 

Penalty,  for  killing  certain 427 

robbing  nest 428 

Penalties  to  be  recovered  before  Trial  Justice 429 

Offenders  to  be  committed  for  non-payment 430 

Hunting,  &c.,  prohibited  by  non-residents  in  certain  Coun- 
ties without  a  license 431 

Not  to  net  or  trap  certain,  on  others'  lands 432 

be  applicable  to  killing  for  scientific  purposes 434 

Boats — 

Stealing  or  letting  loose,  canoes,  &c 145 

Bond— 

Stealing,  &c 144 

Branding — 

Penalty  for,  animals r 168 

any  sheep,  goat,  &c 169 

Breach  of  the  Peace — 

Trial  Justice  may  punish  for 12 

Breach  of  Trust— 

With  fraudulent  intent,  how  punished 150 

Breakers  of  the  Peace — 

May  be  compelled  to  give  surety  for  the  peace 26 

Breaking— 

Into  a  house  in  the  day  time / 142 

railroad  car. , , 181 

Bribery — 

Giving  or  offering,  to  oflScers 225 

Acceptance  of,  by  officers 226 

Corrupting  jurors,  &c 227 

Accepting,  by  jurors,  &c , 228 
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8XCTI0N. 

Bbibebt — ( Continued. ) 

To  procure  office  by 229 

Penalty  for  accepting 230 

Informer  free  from  arrest 231 

Penalty  for,  at  elections 237 

Offering  to  procure  votes  by 238 

Ibidgbs — 

Penalty  for  injuring 363 

Injury  to 363 

Penalty  for  putting  obstruction  on 365 

Not  furnishing  toll,  with  lights 349 

Driving  fast  over ; 350 

BtGOEEY 254 

BmOLARY — 

Punishment  for 141 

Dwelling  house  defined  in  cases  of 143 

Person  charged  with,  entitled  to  arraignment  and  to  ten  per- 
emptory challenges 54 

BuKiNG — 

)f  houses,  public  buildings,  &c.,  penalty  for 140 

Stacks  of  corn,  &c.,  in  day  time 154 

vnd  cutting  frames  of  timber,  &c 169 

brts,  wood,  &c 156 

<E  grass,  brush,  &c.,  setting  woods  on  fire 157 

BuTiia  Seed  Cojton — 

^en  unlawful 280 

c. 

Carr^o  Challekoes — 

Pitshment  for 126 

CarrtIo  Concealed  Weapons — 

Pui^hment  for 129 

Challe^e — 

Pers^s  arraigned  for  certain  crimes  to,  jurors 54 

Challei^s — 

To  fij^,  punishment  for 125 

Carry^  or  delivering 126 


Digitized  by  VjOOQ IC 


470  INDEX  TO  CRIMINAL  STATUTES. 

sicnoir. 

Change  of  Place  of  Trial — 

In  Trial  Justices'  Courts 29 

Clerk  of  Court  of  Common  Pleas  and  General  Sessions — 

Failing  to  pay  over  funds,  how  punished 300 

Responsible  for  books,  papers,  &c.,  in  his  office 301 

Penalty  for  failing  to  report  to  Auditor  and  Treasurer 302 

turn  over  moneys  in  his  hands  to  his 

successor 30- 

For  misconduct,  how  punished 30) 

Penalty  for  allowing  records  to  be  taken  from  his  office 30? 

Neglect  of  duty  by,  how  punished 3(8 

Clubs — 

Sale  of  liquors  by 4^ 

Cock  Fighting — 

Punishment  for J57 

Concealed  Weapon — 

Penalty  for  carrying 129 

Conspiring — 

Against  persons  for  political  opinions,  penalty 198 

Penalty  for  other  crimes  referred  to 199 

Duty  of  Sheriffs  in  certain  cases 200 

Penalty  for  hindering  officers  or  rescuing  prisoners 201 

Persons  injured  may  prosecute  County  for  damages 202 

Constables— 

Penalty  for  failing  to  execute  process  of  Trial  Justice  Court .  329 

Punishment  for  oppression,  &c 330 

May  be  removed  from  office  on  conviction 331 

Penalty  for  default  in  returning  warrants 332 

Conviction — 

Persons  indicted,  how  convicted 49 

Convicts — 

Penalty  for  bringing  into  the  State 188 

Penalties,  how  recovered 189 

Treatment  of 566 

[See  State  Penitentiary,^ 
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8XCTI0N. 

Coroner — 

To  report  to  the  Governor  in  certain  capital  cases  ;  penalty.  321 

Of  Charleston,  punishment  for  neglect  of  duty 322 

[See  Inquesis.] 

Corruption — 

Public  officers  guilty  of,  how  punished . .  305 

Counterfeiting 296-  298 

County  Auditor — 

Unlawful  for,  to  buy  teachers^  certificates 333 

Penalty  for  accepting  or  exercising  the  office  without  au- 
thority, and  for  not  turning  over  books,  papers,  &c.,  to 

successor 335 

Penalty  for  failing  to  report  polls 339 

Not  to  issue  certificate  of  indebtedness 344 

May  compel  oath,  when 375 

CoTOTiY  Board  of  Control — 

[See  iSale  of  Spirituous  Liquors.] 

County  School  Oommissioner — 
[See  School  CommisHoner.] 

County  Treasurer — 

Not  to  buy  teachers'  certificates. •  • »  333 

Not  to  demand  commission  on  school  funds 334 

Penalty  for  accepting  or  exercising  the  office  without  au- 
.  thority,  and  for  not  turning  over  books,  papers,  &c. . . .  335 

To  keep  account  of  poll  tax  ;  penalty 336 

To  report  to  School  Commissioner  ;  penalty 337 

Penalty  for  neglecting  to  report  school  funds  to  Superin- 
tendent of  Education 338 

Penalty  for  failing  to  keep  a  book  known  as  *'  General  Cash 
Account/' 342 

Court  Houses— 

Penalty  for  burning 140 

injuring 543 

Courts  of  Sessions — 

Proceedings  in 38-    45 

Creeks — 

Penalty  for  obstructing  rivers  and 175 
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sacnoN. 

Cbimikal  Gases — 

Before  Trial  Justices,  to  be  commenced  by  information 19 

Prisoners'  witnesses  to  be  sworn  in 62 

Defendant  may  testify  in 63 

No  person  required  to  criminate  himself  in ^ 64 

Husband  or  wife  not  required  to  disclose  communications. . .  64 

Criminal  Jueisdiction — 

Of  Trial  Justices 10-    37 

Criminals — 

Judges  may  send  to  Asylum  persons  non  compos  mentis 65 

Currency — Offenses  Against — 

Forgery 295 

Counterfeiting 296 

Issuing  paper  resembling  bank  notes 297 

On  trial  for  counterfeiting  notes  of  a  bank,  the  bank  to  fur- 
nish witnesses 298 

Cutting — 

Frames  of  timber,  punishment  for 159 

D. 

Dead  Body — 

[See  Inquests.] 

Death — 

Place  of  trial,  from  injuries  received  within  the  State 116 

Beyond  the  State 117 

When  parties  are  in  different  Counties 118 

Where  injury  in  one  County  and  death  in  another 119 

Deer — 

Penalty  for  killing,  at  certain  seasons 420 

having  possession  of  venison  recently  killed 421 

Dentistry — 

Penalty  for  practicing  without  proper  qualifications 261 

Druggists — 

Must  have  license 262 

Unlawful  to  fill  prescriptions  without  license 263 

Association  to  prosecute  offenders 264 
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SECmON. 

Duel — 

Duty  of  Trial  Justice  when  informed  of  impending 28 

Killing  in,  murder 113 

Sending  or  accepting  challenge  to  fight 125 

Carrying  or  delivering  challenge  to  fight 126 

Principal  or  second  compelled  to  give  testimony 127 

Persons  engaged  in,  may  be  used  as  witnesses 128 

Dwelling  House — 

Punishment  for  setting  fire  to 140 

Defined  in  cases  of  burglary  and  arson .  143 

Counties  liable  for  destruction  of,  by  mob  or  riot 202 

E. 

Elections — 

Betting  on 235 

Voting  more  than  once  at 236 

Bribery  at 237 

Offering  to  procure  voters  by  bribery 238 

Abusing  voters 239 

Place  of  trial,  informer's  share,  &c 240 

Assault,  &c.,  on  account  of  political  opinions 241 

Perjury  to  swear  falsely  at 242 

Punishment  of  managers  at  primary,  for  violating,  &c. , 243 

Punishment  of  officers  guilty  of  neglect  or  corrupt  conduct. .  244 
Penalty  for  messengers  and  others  defeating  due  delivery  of 

certificates 245 

Punishment  for   neglect    or  corrupt    conduct  on   part  of 

officers  or  messengers 246 

Punishment  for  violation  of,  laws 247 

Emigrants — 

[See  License.] 

Employees  (Railboad)^ 

Injury  by  negligence  or  carelessness  of,  how  punished 369 

Gross  carelessness  and  negligence  of 370 

Negligence  of 371 

Willful  neglect  by 136 

Entet — 

On  lands  of  another 176 

Of  house  without  breaking 153 
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8ICTI0H. 

Escape — 

Aiding,  from  prison  and  rescuing  prisoners 232 

an  oflBcer 233 

Jailer  or  other  officer  willfnlly  suffering 234 

Examikation — 

Trial  Justice  need  not  make,  when 23 

Execution — 

To  issue  for  sale  of  estate  of  offenders 86 

Amount  not  made  offender  may  be  committed  « 87 

Explosives — 

Punishment  for  injuries  received  from  steamboats 135 

F. 

Factors — 

Failing  to  account 284,  285 

False— 

Pretenses  or  representations,  obtaining  goods  by 163 

Swearing,  punishable  as  perjury 219 

before  Court  of  Arbitration  of  mercantile  disputes 
in  city  of  Charleston 223 

Felonies—  Capital : 

Murder,  defined 108 

Punishment 109 

Killing  by  stabbing,  &c 110 

Death  from  obstructing  railroad Ill 

Killing  by  poison 112 

in  a  duel 113 

Rape 114 

Carnal  knowledge  of  a  woman  child  under  ten  years 115 

Injuries  within  limits  and  death  beyond  limits  of  State 116 

beyond  limits  and  death  within  limits  of  State 117 

When  parties  are  in  different  Counties 118 

injury  in  one  County  and  death  in  another 119 

Trial  Justices  cannot  bail  in 27 

Persons  indicted  for  capital,  to  have  copy  of  indictment 40 

may  have  counsel 41 

Court  may  assign  counsel 42 

may  have  process  to  compel  at- 
tendance of  witnesses 45 
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^  ssonoN. 

Felonies— ( Continued. ) 

Not  Capital: 

Manslaughter 120 

Attempt  to  poison 121 

Causing  abortion 122 

Punishment  for  placing  obstruction  on  railroads 123 

Burglary , 141 

Housebreaking  in  day  time 142 

Dwelling  house  defined  in  case  of  burglary  and  arson 143 

Stealing  bonds,  &c 144 

or  letting  loose  boats 145 

live  stock 146 

bedding,  &c.,  from  lodging 147 

from  the  person 148 

Restitution  of  stolen  goods 149 

Breach  of  trust  with  fraudulent  intent 150 

Firing  turpentine  farms 151 

Interfering  with  police  alarms,  &c 152 

Felons — 

Who  may  arrest 1 

Fences — 

Punishment  for  burning,  &c 157 

Malicious  injury  to 166 

Firing — 

Turpentine  farms 151 

Ferries — 

Transporting  passengers  within  a  mile  of  an  established  ;  pro- 
viso.   351 

Penalty  for  injuring 352 

Fish— 

Obstructions  in  streams  ;  close  time 403 

Ways  to  be  constructed 404 

Impurities  not  to  be  cast  in  streams 405 

Sluices  to  be  designated 406 

No  traps  to  be  kept  up  near  dams  on  any  navigable  stream. . .  407 

Obstructing  navigation  by  traps /  408 

Stealing,  from  traps 409 

Unlawful  to,  with  nets,  &c.,  in  certain  seasons  in  certain 
Counties 410 
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aicnoH. 
Fish — ( Continued. ) 

Penalty 411 

Catching  terrapins  prohibited  in  certain  Counties 41'^ 

Killing  bj  dynamite,  &c 413 

Or  trespassing  in  any  manner 414 

Poisoning  waters  of  streams  415 

Obstructing  passage  of,  in  Savannah  River  near  Augusta 416 

Restriction  as  to,  on  South  Carolina  side 417 

Placing  traps  on  South  Carolina  side 418 

Punishment  for  violation 419 

Fords — 

Not  to  be  obstructed 356 

Forgery — 

Punishment  for  person  convicted  of 295 

Frames  of  Timber— 

For  houses,  punishment  for  cutting,  burning,  &c 159 

Fugitives  from  Justice — 

Ofl&cers  may  issue  arrest  warrants  for 4 

Pay  of  agents  appointed  to  bring  back  to  State 5 


G. 

Gambling — 

Playing  at  certain  games 391 

Keeping  gaming  tables 392 

Betting  on  elections 393 

Wager  to  be  forfeited 394 

Rooms  where  offenses  committed  may  be  broken  open  in  the 

city  of  Charleston . .  395 

Gamblers  to  give  security  for  good  behavior  or  be  committed. .  ^96 

Wager  of  $5  to  forfeit  recognizance 397 

Imprisonment ;  proviso 398 

Challenge  or  fight  on  account  of  wagers 399 

Swindling 400 

Keeping  gaming  table  open  on  Sabbath 401 

Certain  officers  to  take  oath  to  enforce 402 

Game — 

Protection  of 432 
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SECTION. 

Gates— 

May  be  erected  on  roads,  when 359 

Penalty  for  interfering  with 360 

Erection  of,  on  highways 361 

Goats — 

Penalty  for  malicious  wounding,  &c 165 

marking  and  branding 169 

Grand  Jurors— 

When  and  how  returned  and  term  of  service 38 

Who  to  be 39 

Grand  Jury — 

No  member  of,  to  try  indictment  found  by 62 

Growing  Crops — 

Punishment  for  stealing  from  the  field 164 

H. 

Habeas  Corpus — 

Persons  entitled  to  the  benefit  of  this  Chapter 89 

Persons  indicted  for  treason  or  felony  shall  be  indicted  the 

next  term  or  let  to  bail 90 

If  not  asked  for  two  terms,  &c 91 

Judges  to  grant  writs 92 

Writs  to  be  directed  to  whom 93 

Serrice  of  writ 94 

Prisoners  to  be  brought  upon  payment  of  charges,  &c 95 

Time  within  which  prisoner  must  be  brought  before  Court. .  96 

Proceedings  upon  hearing  of  the  return 97 

Notice  to  be  given  to  Attorney-General,  &c 98 

Granting  of  writs  during  session  of  Court 99 

After  adjournment 100 

Persons  discharged  not  to  be  rearrested 101 

Two  Trial  Justices  to  grant  writ 102 

Penalty  on  officers  neglecting  their  duty 103 

Penalties,  how  recovered 104 

Persons  not  removed  from  one  prison  to  another  without  cause  105 

Penalty  for  signing  warrants,  &c 106 

Appeals  allowed 117 

31 
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sscnoN. 

Highways — 

Neglect  to  work,  suddenly  obstructed  347 

Neglecting  to  put,  in  repair 348 

Penalty  for  injuring ;  for  obstructing 352 

Traveling  to  be  on  right  of  centre 353 

Proprietors  to  keep  up  works  ;  how  penalties  applied 354 

Neglect  to  post  rate  of  charges 355 

Injuring  mile-posts  or  pointers 357 

Neglect  for  numbering  and  posting  roads 358 

Erection  of  gates  on  ;  how  and  when 361 

Hawking  and  Peddling — 

Without  license 294 

Hogs — 

Penalty  for  malicious  wounding 165 

marking  and  branding 169 

stealing 146 

Homicide — 

Murder  defined 108 

Punishment  for 109 

Killing  by  stabbing,  &c 110 

From  obstructing  railroad Ill 

.    By  poison 112 

In  a  duel 113 

Rules  for  places  of  trial  when  injuries  in  one  County  and 

death  in  another 1 16-119 

Manslaughter 120 

Horses — 

Penalty  for  malicious  wounding 165 

marking  and  branding,  &c 1 68 

stealing 146 

Housebreaking — 

In  day  time 142 

Hunting  (Generally) — 

Not  allowed  on  lands  of  others  without  consent 422 

Penalty  for,  with  fire  in  night  time 423 

Fines  and  forfeitures,  how  recovered  and  disposed  of 424 

On  default  of  payment,  offender  to  be  imprisoned 425 
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SECTION. 
I. 

Immigrants,  Sailors,  &c. — 

Violation  of  laws  concerning 493-504 

Imprisonment — 

May  be  either  penitentiary  or  jail 77 

Limit  of,  which  'trial  Justices  may  impose 12 

III  Treating — 

Children,  apprentices,  &c 133 

Incest 258 

Indecent  Pictures — 

Punishment  for  exhibiting 256 

Indictment — 

Persons  indicted  for  capital  offenses  may  have  a  copy  of 40 

Traverse  of,  not  a  continuance 41 

What  shall  be  sufficient 55 

How  defects  in,  may  be  objected  to 56 

Amendments  of 57 

For  murder,  sufficiency  of 59 

For  perjury,  what  necessary  in 61 

Sheriff  may  be  proceeded  against  by,  for  official  misconduct.  312 

Information — 

Proceedings  before  Trial  Justices  to  be  commenced  by 19 

Informer's  Share  in  Cases  of — 

Stealing  or  letting  loose  boats 145 

Bringing  convicts  in  State 188 

Adventuring  in  lotteries 186 

For  setting  up  lotteries 185 

For  abduction 249 

For  gambling 391 

For  betting  on  elections 393 

For  violation  of  laws  as  to  fish 403 

For  fishing  or  trespassing 414 

For  supplying  minors  with  tobacco  or  cigars 267 

For  violation  of  the  laws  relating  to  the  practice  of  medicine.  264 
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SECTION. 

Injuries — 

Within  limits,  and  deaths  beyond  limits  of  the  State  ;  where 

tried IIG 

Beyond  limits,  and  deaths  within  limits  of  the  State 117 

Where  parties  in  different  Counties 118 

Where  in  one  County  and  death  in  another 119 

Injury — 

To  stock 174 

To  telegraph  poles 178 

To  electric  signals 182 

Insectivorous  and  Other  Birds — 

Protection  of 420-433 

Insurance  Companies — 
[See  License.] 

Insurrection  or  Bebellion — 

Governor  to  call  out  Militia  ;  when 209 

Proclamation  to  disperse 210 

Militia  subject  to  articles  of  war 211 

Penalty  for  disobedience  of  orders 212 

Goyemor  to  take  possession  of  telegraph  ;  when 213 

Governor  to  employ  sufficient  force 214 

In  time  of,  Governor  may  suspend  habeas  corpus 215 

Intemperate  Persons — 

Selling  liquors  to 484 

Inquest — 

Trial  Justice  may  hold,  in  certain  cases 607 

Mode  of  summoning  jury  by  Coroner  and  form  of  warrant. .  580 

Sheriff  or  Constable  to  execute  warrant 581 

Persons  subject  to  jury  duty 582 

Number  of  jurors  and  oath 583 

Coroner  to  charge  jury 584 

In  case  of  suicide,  inquiry  as  to  circumstances  of  death 585 

Proclamation  for  persons  to  give  evidence 58G 

Coroner  to  issue  warrants 587 

Coroner  to  adjourn  jury  and  bind  jurors 588 

Absent  jurors,  how  supplied 589 

Oath  of  witnesses 590 

Coroner  to  take  testimony  in  writing 591 
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SECTION. 

Inquest — ( Continued. ) 

May  bind  over  witnesses  and  commit 591 

Form  of  verdict 592 

Finding  in  case  of  death  by  means  unknown 593 

By  self-murder 594 

By  mischance 595 

By  hands  of  another 596 

Form  of  conclusion  of  inquisition 597 

Warrant  in  case  of  murder 598 

Form  of  commitment 599 

Sheriff  and  jailers  to  keep  persons  committed 600 

To  bind  over  party  killing  by  mischance,  and  witnesses.   . . .   601 

Penalty  for  burying  body  without  inquiry 602 

Body  may  be  taken  up,  on  suspicion  of  violent  death 603 

Coroner  to  make  record  of  body  long  dead 604 

Liability  for  burial  without  inquest,  &c 6()5 

Trial  Justices  may  exercise  powers  of  Coroner 607 

J. 

Jails — 

Sheriffs  to  have  custody  of 525 

To  appoint  jailers 526 

Appointment  of  jailer ;  how  made 527 

Prisoners  committed  by  United  States  to  be  kept  in 528 

Felons  and  debtors  to  be  lodged  in,  apart 529 

Kemoval  of  prisoners  on  destruction  of 536 

Sheriffs  to  report  condition  of,  to  County  Commissioners 538 

County  Commissioners  may  make  alteration  in 540 

Governor  to  appoint  physician  for,  in  Charleston 541 

Buildings  and  fences  not  to  be  erected  on  lot  of 542 

Penalty  for  injuring 543 

Executions  to  be  within  inclosure  of 545 

Convicts  in,  may  be  worked  on  roads  or  streets 544 

Judgment  akd  Execution.  77-    78 

jubisdiction — 

Of  Trial  Justices  and  their  Courts 10-  37 

Jurors — 

Grand,  how  returned,  and  term  of  service 38 

Who  to  be r 39 

How  empaneled 44 
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SKCnON. 

Killing — 

By  poison 112 

In  a  duel 113 

By  stabbing 110 

By  placing  obstruction  on  railroad Ill 

Kidnapping — 

Sailors 129 

Minors 130 

L. 

Laeceny — 

Of  bonds,  &c 144 

boats 145 

live  stock 146 

bedding,  &c.,  from  lodging 147 

From  the  person 148 

Breach  of  trust  with  fraudulent  intent 150 

Of  goods  below  twenty  dollars 160 

melons  and  fruits  from  the  field 162 

grain  or  cotton  from  the  field 1G4 

Jurisdiction  of  Trial  Justices  in 15 

Labor — 

Diminution  of  hours  of,  in  manufacturing  establishments. . .  268 

Laborebs — 

Enticing  or  hiring,  while  under  contract 291 

Unlawful  to  pay,  in  plantation  checks 290 

Violation  of  contracts  between  landlord  and 288 

License — 

Penalties  for  insurance  companies  acting  without 486 

foreign  companies  failing  to  secure 487 

Misdemeanor  to  solicit  emigrants  without 488 

Plays,  shows,  &c 489 

Sales  of  pistols  without 490 

Insurance  agents  not  to  solicit  insurance  without 491 

How  issued^ 492 

Unlawful  to  mine  phosphate  without 515 

Liens — 

[See  Selling.] 
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sscnoN. 

Liquors — 

[See  Sale  of  Spirituous  Liquors,'] 

Lottery — 

Penalty  for  setting  up 185 

For  venturing  in 186 

For  selling  tickets 187 

M. 

M  ANSLA  UQ  HTER — 

Definition  of,  and  punishment  for 120 

Marking — 

Larger  animals 168 

Smaller  animals 169 

• 

Medicine — 

Practicing,  without  proper  qualifications 259 

certificate  from  State  Medical  Board 260 

Mile  Posts  or  Pointers — 

Injuring ' 357 

Minors — 

Selling  liquors  to 484 

Misdemeanors — 

Sending  or  accepting  challenge  to  fight 125 

Carrying  or  delivering  challenge 126 

Principal  or  second  compellable  to  give  testimony 127 

Persons  engaged  in  duel  may  be  used  as  witnesses 128 

Carrying  concealed  weapons 129 

Assault,  &c.,  with  concealed  weapon 130 

Kidnapping  sailors 131 

minors 132 

111  treating  children,  apprentices,  &c 133 

Cruelty  to  children 134 

Unskillful  or  negligent  management  of  steamboats,  &c 135 

Willful  neglect  of  railroad  employees 136 

Administering  or  advising  means  to  cause  abortion 137 

Use  of  certain  means  by  women 138 

Burning  stacks  of  com,  &c.,  in  the  night  time 154 

day  time 155 

carts,  wood,  &c 156 
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sscnoM. 
Misdemeanors — {Continued.) 

Setting  fire  to  grass 157 

Carrying  fire  on  lands  of  .another  without  permit 158 

Burning  and  cutting  frames  of  timber,  untenanted  houses,  &c.  159 

Larceny  of  goods,  &c.,  below  twenty  dollars 160 

Buying  and  receiving  stolen  goods 161 

Stealing  melons  and  fruits 162 

Obtaining  property  by  false  pretenses 163 

Stealing  grain  or  cotton  from  the  field 164 

Entering  house  without  breaking  with  intent  to  steal 153 

Malicious  wounding  of  horses,  &c 165 

injury  to  trees,  houses,  &c 166 

Marking  and  branding,  &c.,  animals 168 

any  sheep,  &c 169 

Using  stock  without  owner's  consent 170 

Removing,  destroying  or  leaving  down  fences 171 

Rescuing  trespassing  stock 172 

Traveling  outside  of  road 173 

Injuring,  chasing,  &c.,  of  stock 174 

Obstruction  of  rivers  and  creeks 175 

Entry  on  lands  of  another  after  notice 176 

Trespass  on  State  House  grounds 177 

Injury  to  telegraph  poles,  &c 178 

Obstructing  engine  on  railroad 179 

Injuring  railroads 180 

Breaking  into  railroad  cars 181 

Injury  to  electric  signals 182 

Taking  up  and  selling  drifted  lumber  and  timber  without 

accounting  for  the  same 183 

Mobs  and  Riots — 

Owners  of  buildings  destroyed  by,  indemnified 202 

When  damages  cannot  be  recovered 203 

When  persons  injured  may  sue  participants 204 

County  Commissioners  may  prosecute  offenders 205 

Sheriffs  to  enforce  law  relating  to 206 

Jurisdiction  of  Circuit  Court  in  cases  of 207 

MUBDER — 

Punishment  for 109 

By  stabbing 110 

obstructing  railroad Ill 

poison  112 

In  a  duel 113 
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SECTION. 

N. 

Neglect— 

In  managing  steamboat. 135 

Of  railroad  employees 136 

New  Trials — 

Circuit  Court  may  grant 74 

o. 

Obscene  Books — 

Penalty  for  publishing 256 

Obstructino — 

Eivers  and  creeks 175 

Engine  on  railroads 179 

Obstructions— 

On  railroads 123 

without  death  ensuing 124 

Obtaining — 

Property  by  false  pretenses 163 

Officers — 

Offenses  by  Clerks  of  Court 300-309 

Sheriffs 312-320 

Coroners 321,  322 

Trial  Justices 323-328 

Constables 329-332 

County  Auditors,  Treasurers,  Commissioners  and 

School  Commissioners 333-346 

Solicitors 310 

Oysters — 

Protection  of 434-436 


P. 

Pensions — 

'Penalty  for  discounting  claims 196 

making  fraudulent  claims 197 

Penitentiary — 

[See  State  Penitentiary.^ 
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SECTION. 

Perjury — 

DefiDition  of,  and  punishment  for 217 

Procuring  witness  to  commit 218 

Disposition  of  forfeiture *  219 

Before  persons  authorized  to  administer  oaths 220 

Additional  punishment  for 221 

For  president  or  cashier  to  make  false  returns 222 

Before  Courts  for  the  arbitration  of  mercantile  disputes  in 

the  city  of  Charleston 224 

To  swear  falsely  by  voters 242 

Physicians — 

Not  to  recommend  the  commitment  of  idiots,  &c.,  to  the 

Asylum  unless  violent 345 

Not  to  prescribe  liquors  except  to  patients 485 

Phosphate  Commissioners — 

Unlawful  interference  with 515 

Pistols — 

[See  License.] 

Place  of  Trial — 

Where  injury  within  limits  and  death  beyond  limits  of  this 

State 116 

^Vhere  injury  beyond  limits  and  death  within  limits  of  this 

State 117 

Where  parties  are  in  different  Counties 118 

Where  injury  in  one  County  and  death  in  another 119 

Placing  obstructions  on  railroads 123 

Prisoners — 

Committed  by  U.  S.  to  be  kept  in  custody 528 

Committed  by  Coroner,  Sheriff  to  keep 530 

Committed  by  Coroner,  to  have  separate  rooms 531 

Lunatics  committed  to  be  sent  to  the  Asylum 532 

Sheriff  to  report 533 

No  discrimination  in  treatment  of 535 

Eemoval  of,  on  destruction  of  the  jail ♦536 

Sheriff  may  impress  guard  for ;  when 537 

County  to  furnish  bedding  and  blankets  for 539 

May  be  worked  on  railroads  and  streets  ;  when 544 
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SECTION. 

Probate  Judge — 

Penalty  for  committing  persons  to  the  Asylum  without  phy- 
sician's certificate 344 

Prosecutors — 

May  be  discharged  on  their  own  recognizances  in  cases  not 

capital 6 

Penalty  for  failing  to  appear 8 

Not  to  serve  warrants 31 

Protection — 

Of  fish,  oysters,  game,  &c 403-433 

Public  Officers — 

Not  to  contract  in  excess  of  funds  limited,  nor  to  divert  public 

funds 299 

Offenses  by  Clerks  of  Court 300-309 

Sheriffs 312-320 

Coroners 321,  322 

Trial  Justices 323-328 

Constables 329-332 

Solicitors 310 

County  Auditors,  Treasurers,  and  School  Com- 
missioners      333-346 

Punishment — 

For  felony  when  not  specially  provided 70 

Where  imprisonment  is  provided 77 

Where  none  is  provided  by  Statute 78 

Q. 

Quarantine — 

Violations  of  regulations  of 269 

Masters  of  vessels  neglecting  or  refusing  to  obey  regulations. .  270 

Masters  of  vessels  giving  false  information  as  to  pilots 271 

For  landing  vessels  or  unloading .- 272 

For  violating  laws  or  disobeying  Health  Officer 273 

Pilot  or  other  person  violating  law 274 

How  fines  and  forfeitures  recovered 275 

R. 

Railroads — 

Obstructing  engine  on 179 

Penalty  for  injury  to 180 

Breaking  into,  cars 181 
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SECTION. 

Railroad  Companies,  Their  Agents  and  Employees — 

Injury  by  negligence  or  carelessness 369 

Gross  carelessness 37(» 

Negligence  by  employees 371 

Injury  to  baggage 372 

Unreasonable  charges 373 

Unjust  discrimination 374 

Rape — 

Punishment  for 114 

Carnal  knowledge  of  a  woman  child  under  ten  years  pun- 
ished as 115 

Receiving — 

Stolen  goods 161 

Deposits  by  bank  officers  after  knowledge  of  insolvency 219 

Religious  Assembling — 

Disturbing 393 

Removal  of  trials  from  one  Trial  Justice  to  another 29 

* 

Rescuing — 

Trespassing  stock " 172 

Restitution — 

Of  stolen  goods 149 

Roads — 

Neglect  of  posting  and  numbering 358 

Gates  on  private,  may  be  erected 359 

Damaging 362 

Injury  to  bridges  on  public 363 

Cutting  down  shade  trees  on  public 364 

For  obstructing 365 

Neglect  of  duty 366 

Overseer  failing  to  obey  orders  of  County  Commissioners 367 

s. 

Sailors,  Immigrants,  &c. — 

Violation  of  laws  concerning 493-504 

See   Sale  of  Spirituous  LiquorSy  also  Selling  and  Settitig 
Fire  to  Orass 421 
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SECnOM. 

Sale  of  Spirituous  Liquors — 

Prohibited  except  as  provided  for 437 

Appointment  of  Commissioner  for 439 

State  Board  of  Control 438 

County  Boards  of  Control 442 

Dispensers,  how  appointed 443 

number  of 444 

oath  of,  and  regulations  governing 445 

Office  of  County  Board,  &c 446 

Requests  of  purchase 447 

Blanks  for  requests  to  be  preserved 448 

Return  to  County  Auditors 449 

Proceedings  on  failure  to  make  returns  f  penalties 460 

Account  of  liquors  received 451 

XJ.  S.  license  evidence  of  unlawful  sale 453 

Purchased  by  druggist : 454 

Penalties  for  false  signatures  and  statements 455 

County  Dispenser  swearing  falsely  to  be  punished  as  perjury.  456 

Penalty  for  keeping  liquor  for  sale 457 

Places  for,  declared  nuisances 458 

Action  where  such  nuisance  exists 458 

Contracts  for  domestic  wines 459 

Search  warrants 460 

Disposition  of  liquors  seized 461 

Appointment  of  Commissioner 439 

Quarterly  statement  by  Commissioner 440 

Liquors,  how  sold  by  hotel  keepers 457 

Actions  against  officers  acting  under 482 

Forbidden  conduct  to  or  by  an  officer 4G6 

Proceedings  when  goods  below  the  value  of  ^'50 467 

Liquor  subject  to  laws  of  State  on  arrival 468 

Clubs  not  to  dispense 483 

Arrest  of  open  violators 470 

Punishment  for  forbidden  acts 471 

Rescue  from  officer 472 

Handling  contraband  liquor  at  night 473 

Transporting  at  night 474 

Dispenser  to  cancel  labels 475 

Common  carriers  liable ;  when 476 

Agency  for  purchase  prohibited 477 

Officers  to  notify  Solicitors 478 
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aicnoK. 
Sale  of  Spirituous  Liquors — {Continued.) 

Affidavits  to  be  on  information  and  belief 480 

Possession  of  illicit  liquors 462 

Proceedings  in  rem 463 

Packages  falsely  branded 464 

Suspicious  packages  to  be  retained 465 

Duties  of  Sheriffs  and  Constables 466 

Unlawful  transportation 437 

Appointment  of  Constables  to  enforce  laws 469 

Certain  prohibitory  Acts  not  repealed 481 

Clubs  not  to  dispense  liquors 483 

To  intemperate  persons  and  minors 484 

Physicians  not  to  prescribe  except  to  patients 485 

Selling — 

Drifted  lumber  without  accounting  for  same 183 

Diseased  or  injured  meats 265 

Adulterated  food  or  drink 266 

Tobacco  or  cigarettes  to  minors 267 

Property  under  lien  without  giving  notice  to  purchaser 276 

Personal  property  under  lien  without  paying  debt 277 

Seed  cotton  between  certain  hours 280 

Seed  cotton  in  certain  Counties  without  a  license 286 

Licensee  must  keep  book 287 

Sentence — 

Where  no  punishment  is  provided 78 

For  felony  when  not  specially  provided  for 76 

When  imprisonment  is  provided 77 

Setting  Fire  to  Grass 157 

Shows,  Plays,  Ac— 
[See  License.] 

State  House  and  Grounds — 

Trespass  on 177 

State  Penitentiary — 

Who  to  be  confined  in * 546 

Board  of  Directors  of 547 

Compensation  of  Directors  of 548 

Superintendent  of 549 

Bond  of  Superintendent 550 
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SECTION. 

State  Penitektiary — {Continued.) 

Duties  of  Superintendent 551 

Superintendent  may  require  aid  to  suppress  disorders 552 

Penalty  for  refusing 553 

Compensation  to  those  aiding 554 

Superintendent  guiltless^if  injury  results 555 

Powers  of  Keeper 556 

Prisoners  sentenced  by  United  States  authorities  to  be  re- 
ceived in 557 

Actions  at  law  to  be  in  name  of  Superintendent 558 

Chaplain  to  be  appointed 559 

Salary  of  Superintendent 560 

Penalty  for  connivance  and  escape 561 

Transportation  for  discharged  convicts 562 

payment  of 563 

Guards,  &c.,  exempt  from  jury  duty 564 

Board  of  Directors  of,  may  hire  out  certain  convicts 565 

Treatment  of  convicts 566 

Convicts  to  be  hired  to  highest  bidder 567 

Contractor  to  give  bond 568 

In  case  of  maltreatment  of  convicts  the  Governor  may  order 

return  to 569 

Rewards  for  capture  of  escaped  convicts 570 

Duty  of  Sheriffs  and  other  officers  to  arrest  escaped  convicts.  571 

Penalty  for  harboring  or  employing  escaped  convicts 572 

Convicts  to  be  under  officers  and  guards,  who  are  responsible 

to  the  Superintendent 573 

Contracts  for  working  and  hiring  convicts 574 

Superintendent  and  Directors  may  purchase  and  lease  fi^rms.  575 

Violation  of  law  regulating  the  hiring  of  convicts 576 

Expenses  of  transportation  to,  how  paid 577 

Clerks  of  Coui^t  to  notify  Superintendent  of  number  of  con- 
victs    579 

No  convict  to  work  in  phosphate  mine 578 

Stealing — 

Bonds 144 

Boats 145 

Live  stock 146 

Bedding,  &c.,  from  lodging 147 

From  the  person 148 

Melons  and  fruits  from  the  field 162 
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8ECTI0K. 

Stealing — ( Continued.) 

Grain  or  cotton  from  the  field 164 

Crude  turpentine 184 

Stock — 

Rescuing  trespassing 172 

Using  without  owner's  consent * 170 

Injuring,  chasing,  &c 174 

Importation  of,  infected  with  glanders 503 

Stolen  Goods — 

Buying  and  receiving 161 

Restitution  of 149 

Sunday — 

Working  on 385 

Selling  goods  on 38C 

No  sports  or  pastimes  on 387 

Penalties  for  violating 388 

Sale  of  liquors  on 389 

T. 

Taxes — 

Violation  of  laws  regulating  the  assessment  and  collection 

of 375-  377 

Toll  Bridges — 

Not  furnishing  with  lights 340 

Driving  fast  over 350 

Penalty  for  injuring 352 

Traveling  to  be  on  right  of  centre 353 

Proprietors  to  keep  up 354 

Neglecting  for  posting  rates  of  charges 355 

Trespass — 

On  lands  of  another 176 

On  State  House  grounds 177 

Trial  Justices — 

Jurisdiction  of,  and  their  Courts 10-  37 

Trials- 
No  grand  juror  to  be  on  trial  jury 52 

Payment  of  taxes  not  a  cause  of  challenge 53 
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SECTION. 

Trials — ( Continued, ) 

Right  of  challenge 54 

What  indictment  shall  be  sufficient 55 

How  defects  may  be  objected  to 56 

Amendments  of  indictments 57 

Autrefois  acquit  or  convict 58 

V. 

Violation  of  Contracts — 

Between  landlord  and  laborer 288 

Penalty  for  Trial  Justice  refusing  to  act 280 

Vagrancy 384 

W. 

Warehousemen — 

Violation  of  law  relating  to 193 

Witnesses — 

May  be  discharged  on  their  own  recognizances  in  cases  not 

capital , 7 

Penalty  for  failing  to  appear 8 


32  ^ 


4.^.    '-.'/V, 


Digitized  by  V:iOOQIC 


Digitized  by  V:iOOQIC 


Digitized  by  V:iOOQIC 


^ 


Digitized  by  V:iOOQIC 


Digitized  by 


Google 


Digitized  by  V:iOOQIC 


Digitized  by  V:iOOQIC 


Digitized  by  V:iOOQIC 


Digitized  by 


Goo^I( 


